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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

ALBERT R CRGCSS, CONTEST PROCEEDI NG
CONTESTANT
Docket No. WEVA 84-145-R
V. Citation No. 2260658; 1/18/84
SECRETARY OF LABOR Loveridge No. 22 M ne

M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
RESPONDENT

ORDER OF DI SM SSAL
Bef ore: Judge Broderick

On March 15, 1984, Contestant, Chairman of the Mne Safety
Conmittee at the subject mne filed a contest challenging the
citation issued on January 18, 1984, and nodified after a
conference on February 17, 1984. The citation charged a violation
of 30 C.F.R [75. 1403 because of a defective track switch. The
citation was originally denoni nated as significant and
substantial. Follow ng the conference, which, according to
Contestant, was not attended by the Inspector who issued the
citation or any UMM representative, the significant and
substanti al designati on was renpved.

On Decenber 17, 1984, the Secretary of Labor filed a notion
to dism ss the proceedi ng and a nenorandum i n support of the
noti on. Contestant has not replied to the notion

In the case of United M ne Wrkers of Anerica v. Secretary
of Labor, 5 FMSHRC 807 (1983), the Conmi ssion held that mners or
their representatives do not have the statutory authority to
initiate review of citations by a notice of contest. That case
i nvol ved a conbi ned i nm nent danger wi thdrawal order issued under
section 107(a), and a citation issued under section 104(a) of the
Act. The UMM contended that the violation resulted fromthe mne
operator's unwarrantable failure to conply with the standard in
guestion, and sought to have the citation anended to include an
unwarrant abl e failure finding. The Comm ssion held that the
statute did not grant the miners the right to initiate a contest
proceedi ng, challenging a citation issued under section 104 of
the Act. | believe the Comm ssion decision is controlling here.
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Therefore, T 1S ORDERED that the notion is GRANTED, and this
proceedi ng i s DI SM SSED.

Janes A. Broderick
Admi ni strative Law Judge



