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DEC!I SI ON
Bef ore: Judge Melick

This case is before me upon the conplaint of Harry Waddi ng
pursuant to section 105(c)(3) of the Federal Mne Safety and
Heal th Act of 1977, 30 U. S.C. 0801 et seq., the "Act," alleging
that he was di scharged fromthe Tunnelton M ning Conpany
(Tunnelton) in violation of section 105(c)(1) of the Act.(Footnote.1)
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Bef ore his di scharge on March 14, 1984, M. Waddi ng was enpl oyed
at Tunnelton's Marion Mne as one of three mine exam ners or
firebosses responsible for mne safety inspections. Tunnelton

mai ntai ns that the Conpl ai nant and the other two m ne exam ners,
M chael Sol arz and Ben Sel apack, were all properly discharged on
March 14, 1984, solely because they failed to performtheir job
duties in neglecting to inspect and place their initials and date
at certain locations required to be inspected. (Footnote.?2)
Addi ti onal di scharge proceedi ngs were subsequently brought agai nst
M. Waddi ng on the basis of an alleged trespass on mine property.
(Foot not e. 3) Waddi ng argues that the grounds cited by Tunnelton
for his discharge were pretexts and that the true notivation for
M. Waddi ng on the basis of an alleged trespass on mine property.
for his discharge were pretexts and that the true notivation for
this action was his safety related activities protected under
section 105(c) (1) of the Act.

In order for the Conplainant to establish a prinma facie
vi ol ati on of section 105(c) (1) he nust prove by a preponderance
of the evidence that he engaged in an activity (or activities)
protected by that section and that his di scharge was notivated in
any part by that protected activity. Secretary ex rel. David
Pasul a v. Consolidation Coal Conpany, 2 FMSHRC 2786 (1980) rev'd
on ot her grounds sub nom, Consolidation Coal Conpany v.
Secretary, 663 F.2d 1211 (3rd Cr., 1981). See al so Boitch v.
FMSHRC, 719 F.2d 194 (6th Cir.1983), and NLRB v. Transportation
Managenent Corporation, 462 U S. 393 (1983), affirm ng burden of
proof allocations simlar to those in the Pasul a case.

In this case M. Wadding all eges a nunber of protected
activities purportedly giving rise to his discharge, nanmely: (1)
that he reported in the fireboss books in February 1983, t hat
not ati ons he had been maki ng on certain dateboards in areas he
was required to inspect had been erased, and that there was
"garbage" in the wal kways (2) that during 1983 and 1984 he
conpl ained to m ne foreman John Matty and to an inspector from
the Federal M ne Safety and Health Adm nistrati on (MSHA) about
his inability to safely inspect various caved-in areas w thout
the installation of tubes, (3) that in June 1983, he reported a
safety violation to a Federal inspector, (4) that in Cctober or
Novenmber 1984 he "dangered off" a portion of the m ne because of
"bad roof", (5) that on February 24, 1984, he reported in the fireboss
books that the m ne needed rock dusting and that certain wooden rollers
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needed repl acing, (6) that on March 12, 1984, he again reported
in the fireboss books that those wooden rollers needed repl aci ng,
(7) that on March 12, 1984, he conplained to state mne inspector
Monaghan, to union safety conmtteeman Jim Gadwell and to
foreman Harol d Learn that dateboard notations were not being nade
by M chael Solarz, one of the other m ne exam ners, and (8) on
March 13, 1984, the day before his discharge, he reported in the
fireboss books that the m ne needed rock dusting. It is not

di sputed that these reports and activities occurred as all eged
and that they constituted conplaints of "an all eged danger or
safety or health violation" within the meaning of section
105(c)(1).

The second el enent of a prina facie case is a show ng that
t he adverse action (discharge) was notivated in any part by the
protected activity. Conplainant alleges herein, as circunstanti al
evi dence of such notivation, that Tunnel ton managenent knew of
his protected activities and that such activities elicited
hostil e responses toward him See Secretary ex rel. Chacon v.
Phel ps Dodge Corp., 3 FMSHRC 2508 (1981). rev'd on other grounds,
sub nom, Donovan v. Phel ps Dodge Corp., 709 F.2d 86
(D.C.Cir.1983). Tunnelton acknow edges that it knew of all but
two of the protected activities but denies that it was notivated
in any part by those activities. (Footnote.4)

In support of his case Wadding cites an incident in June
1983 after he had reported a safety violation to a Federa
i nspector. In response to that conplaint mne foreman John Matty
purportedly warned himthat if he continued to talk to Federa
i nspectors he would be fired. At hearing Matty deni ed any such
threats and testified that after he received notice of the
citation he nerely asked Waddi ng why he had not reported the
safety problenms to himas mne foreman instead of to the Federal
i nspector. Matty was admittedly unhappy with what Waddi ng had
done because it made him"look like | wasn't aware of what was
going on at the mines."” Whichever version is accepted, it is
apparent that Matty was not pleased w th Waddi ngs protected
activity. The relationship was further frayed when unfair |abor
practice charges were filed with the National Labor Rel ations
Board (NLRB) by Waddi ng and ot hers which included all egati ons of
retaliation for filing safety conplaints. The matter was at that
time apparently resolved by a settlement agreenment in
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whi ch Tunnelton agreed inter alia, not to "threaten enpl oyees
because they have filed safety conplaints.™

WAddi ng al so reports that in Cctober 1983, he refused to
i nspect certain caved-in areas which had not been provided with
tubes to permt nethane testing fromwhat he considered to be a
safe area and reported this problemto a Federal inspector and in
the fireboss books. Wadding all eges that the inspector in turn
told Matty to get the tubes. Matty purportedly told Waddi ng t hat
he "caused hima lot of trouble"” over this. Matty does not deny
the events and testified essentially that he did not renmenber
tal king to Waddi ng about the matter. Under the circunstances |
accept the undenied allegations.

On February 24, 1984, \Wadding reported in the nmne
exam ner's books that certain wooden rollers were defective (Ex.
CX-6). (Footnote.5) Wadding clains that Matty told himnot to nmake
entries such as that and said that he did not have the nen to
repair the rollers. Wadding testified that he responded by
telling Matty he should find the men to replace the rollers. A
witten entry al so appears in the exam ner's book on March 12,
1984, indicating that the rollers had still not been repaired
(Ex. CX-7). wadding's testinony is not disputed on this issue.

In addition Matty does not deny Wadding's testinony that in
Cct ober or Novenber 1983, after Waddi ng had dangered-off an area
of the mi ne because of "bad roof", he said to Waddi ng "what the
hell do you nean--you take that danger off or I'Il fire you."

VWhile it is not specifically alleged that the entries by
WAddi ng in the mne exam ner's books concerni ng garbage in the
wal kways and erasures on dateboards in February 1983 and
i nadequat e rock dusting on March 13, and March 14, 1984, evoked
any specific hostile response it may reasonably be inferred from
t he evidence of specific hostile responses already noted that
these protected activities were not | ooked upon with favor by
Matty. WAddi ng's conplaint on March 12, 1984, to Foreman Learn in
whi ch he alleged that Solarz was not doing his job of perform ng
safety inspections may be placed in the sanme category.

In rebuttal to this circunstantial evidence suggesting that
it was notivated by Wadding's protected activities, Tunnelton
cites the unprotected circunstances which it asserts provided the
sol e basis for its discharge of Waddi ng. This evidence is al so
presented in the alternative as the operators affirmati ve defense
that it would have di scharged
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Waddi ng in any event for his unprotected activities. Pasul a,
supra.

The First Discharge

As noted Harry Waddi ng had been enpl oyed as a mi ne exam ner
or fireboss at the Marion Mne until March 14, 1984. Waddi ng and
the two other firebosses, Mchael Solarz and El |l wod (Ben)

Sel apack, were primarily responsi ble for exam ning areas of the
m ne where the conveyor belts and track haul age were | ocated. The
three exanmi ners were responsi ble for exam ning the sane areas of
the m ne and worked on separate, rotating shifts--M. Wadding's
shift followed M. Selapack's and M. Solarz's shift foll owed M.
WAaddi ng' s.

Before his mdnight shift on March 14, 1984, WAddi ng
requested that foreman Harold Learn have the Union Safety
Conmittee investigate whether the sl ope had been properly
exam ned by Sol arz, the day shift exam ner. Ben Sel apack, the
ni ght shift exam ner, had told Waddi ng that he had not seen any
dates for M. Solarz in the area of the sl ope where a new
dat eboard had been installed. (Footnote.6)

Foreman Learn relayed this information to Frank Scott, the
assistant to the mne foreman, who thereafter conducted an
i nvestigation with two nenbers of the Union Safety Committee.
They exam ned the slope area as well as other areas of the belt
conveyors near the slope, including the 1 North belt. They found
what they called an absence of recent and consistent dates in
these areas and apparently felt that all three exam ners had not
been properly performng their jobs. Their findings were reported
to mne foreman John Matty at the end of the midnight shift on
March 14 and Matty
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inturn reported it to his supervisor, Superintendent WIIliam
Wei ner, and to Ceneral Manager Gene Jones. Matty and Wi ner then
conducted their own investigation of essentially the same areas
and in later consultation with Jones and Don Marino (Manager of
Labor Rel ations), purportedly concluded that proper exam nations
m ght not have been perforned. They decided |ate on March 14, to
suspend all three exam ners pending a full investigation. The
exam ners were notified of the suspension |later that day.

On Friday, March 16, 1984, a neeting attended by nenbers of
managenent, the Union, and the suspended m ne exam ners was held
to review the matter. At that neeting each of the m ne exam ners
identified particular locations along the belt conveyor in the 3
North area of the mine where they indicated their dates would be
found. It was decided that Matty and the Chairman of the Union
Safety Conmittee, Janes Gradwell, would reexamne this area
begi nning at 7:00 the next norning to determ ne whet her the dates
were in fact located as identified by the m ne exam ners.

Matty and Gradwel | thereafter inspected the 3 North belt
area on March 17, and purportedly found no dates in the areas
identified by the m ne exanm ners and purportedly found a pattern
of dates and tinmes fromwhich they concluded that the area had
not been properly exam ned by any of the three exam ners. On
Tuesday, March 20, 1984, each of the m ne exam ners was
accordi ngly suspended with the intent to di scharge. The di scharge
letters were prepared by Marino and signed by Winer. The letter
to WAddi ng reads as foll ows:

In accordance with Article XXIV--"Di scharge Procedure"
of the 1981 National Bitum nous Coal WAge Agreenent you
are hereby notified that your suspension on 3/15/84 is
converted to a SUSPENSI ON W TH | NTENT TO DI SCHARGE f or
failure to nake proper exam nations as prescribed by
Law and Conpany directives. You also failed to sign and
date exam nations for No. 1 North belt and No. 3 North
belt, which is required as part of your daily job

assi gnment .

Failure to make proper exam nations has resulted in a
Federal citation being issued, but nore inportantly,
has placed the well being of the mne and all mne
enpl oyees in jeopardy.

In accordance with Article XXIV, Section (b)
"Procedure”, you may request a neeting with M ne
Managenent after 24 hours but within 48 hours of this
noti ce.

During this period you are not to be on or about
Tunnel ton M ni ng Conpany property without prior
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approval by ne, or you may be charged wi th unl awf ul
t respassi ng. (Foot note. 7)

Wthin the framework of credi ble evidence presented I find
that M. Wadding did not in fact properly performhis duties as a
m ne exam ner on March 12, 1984 and that this proffered
non- busi ness justification for his discharge was not a pretext.
VWile |l find little substance to support Tunnelton's clai mthat
WAddi ng was required by I aw or conpany policy to initial and date
specific locations other than dateboards (Footnote.8) | find that the
credi bl e evidence supports its claimthat two of the dateboards
had been notated by Waddi ng on March 12, 1985, with tines too
close to have physically permtted the required exam nation on
t hat date.

It is not disputed that Waddi ng's exam nation route on March
12 woul d have taken himfrom3 North drive dateboard to the 3
North tail, fromthe 3 North tail to the 3 North drive and from
the 3 North drive along the track to 1 North. Wile nost of this
trip could have been made in a vehicle, there were several
derails and a set of air |ock doors which required di snmounting
fromthe vehicle to throw the derail or open the doors, nounting
again to pull the vehicle ahead, dismounting again to rethrow the
derail and remounting the vehicle again. 600 feet of the trip
woul d al so have been by foot in a |low area of the mine. Al this
was to be done while conducting an exam nati on.

WAddi ng's notations for March 12, indicate that he was at
the 3 North Drive at 11:49 p.m and at the #35 Dateboard
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near 1 North at 11:55 p.m, only six mnutes later. The

dat eboards showed that on the next day Waddi ng perfornmed the sane
exam nation in 15 minutes and the other examners did it in 18 to
20 minutes. Matty also perfornmed a test run at a "safe speed”
over the same route but with another person to throw derails and
open the doors and found that w thout perform ng any exam nations
it took 12 m nutes. Waddi ng does not in this case seemto

di sagree that a proper exam nation could not be done in six

m nutes but defends by claimng that the times he noted on the
dat eboards i.e. 11:47 p.m, 11:49 p.m, and 11:55 p.m were not
the precise tines of his exam nation but were only rough
estimates. If the tinmes had been rounded off to the nearest 5 or
10 m nutes that argunent mght carry sone weight. Wen, however,
as in this case, the tinmes are reported down to the precise

m nute, Wadding's proffered explanation does not ring true. (Footnote.9)
M. Wadding's credibility on this issue is further underm ned by
his overall loss of credibility in denying the trespass incident,
di scussed, infra, contrary to the testinony of three

di sinterested eyew t nesses who knew Waddi ng.

Tunnelton's rather harsh response to the three mne
exam ner's apparent deficiencies nust al so be considered in the
context of several events that preceded the di scharge action
Shortly before the discharges there had been a fatal explosion at
Greenwich Collieries, another mne controlled by the sane
managenment as Tunnel ton. Federal and state investigations were
continuing at the tine of the incident at bar and there were
al l egations that inproper mne exam nations had caused the
explosion. In addition, a citation had been issued to Tunnelton
on March 15 (by an inspector involved in the G eenw ch
i nvestigation) for an inadequate m ne exam nation. Tunnelton
officials were apparently al so then aware of another fata
expl osion that occurred in July 1983 that was al so caused by
i mproper exam nations. Accordingly, Tunnelton officials were
clearly under inmredi ate pressure, if not already obligated, to
see that the mine exam ners were properly perfornmng their
critical duties. Finally, shortly before Waddi ng's di scharge
Tunnel ton had di scharged a foreman for having failed to properly
report a mine examination. It is understandabl e under these
ci rcunst ances that managenent nmay have felt conpelled to apply
simlar harsh treatnment to the three mne exam ners herein.

Three other factors are al so persuasive indicators that the
proffered non-business justification was not a pretext.
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The first is that while m ne foreman John Matty was the person
all eged to have been notivated to retaliate agai nst Waddi ng, the
decision to discharge was al so made by at |east four other nine
officials not shown to have had the sane know edge of Wadding's
protected activities. The second factor is that the union safety
conmittee, after having participated in the investigation of the
i ncidents, agreed that Wadding had failed to properly performhis
exam nations. The third factor is that all three m ne exam ners
were given the same puni shnent and there is insufficient evidence
to suggest that there had been retaliation against the other two
exam ners for any protected activity. In other words there is no
evi dence that Waddi ng was singled out for disparate treatmnent.
Under all the circunstances | find that Tunnelton did i ndeed have
a plausi bl e non-protected business justification for Waddi ng's

di schar ge

Wthin this framework of evidence | conclude that Tunnelton
was i ndeed not notivated in any part in its first discharge
action by any of M. Wadding's protected activities. Pasula,
supra. Wiile some evidence does exist that could support an
i nference of a nexus between Waddi ng's safety conplaints and his
di scharge, | find that Tunnelton has affirmatively defended by
provi ng that Waddi ng woul d have been fired in any event solely on
the basis of his deficient mne exam nation. Pasula, supra.

The Second Di schar ge

A second di scharge acti on was brought agai nst \Waddi ng on
March 22, 1984 based on an all eged trespass on nine property. The
al | eged trespass occurred on the March 17, mdnight shift, the
ni ght before Matty and Gradwel|l were to reinspect the mne to
det erm ne whet her the exam ners had been placi ng dates of
i nspection as required. Tunnelton contends that \Waddi ng returned
to the mine that night to fill in his initials and dates where he
had previously failed to performthese tasks in the areas to be
i nspected the next day.

Foreman Learn and three union enpl oyees, Jerry Kelly, John
Lupyan, and Delvin Bartl ebaugh, were outside the mne porta
during the night of March 17, when they encountered a trespasser.
The trespasser was not caught that night but on March 19,
officials of the |ocal union approached Wi ner on behalf of the
t hree uni on enpl oyees indicating that the enpl oyees could
identify the trespasser. They identified him as Waddi ng.

The factual analysis and concl usions of arbitrator Thomas
Hewitt in his July 1984 decision (Ex R 18) uphol di ng Waddi ng' s
di scharge for trespass are entitled to significant weight.
Pasul a, supra, Hollis v. Consolidation Coal Co., 6 FMSHRC 21
(1984). The sane factual issue was specifically
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addressed by the parties therein and was decided by a qualified
arbitrator on the bases of an adequate record. Hollis, supra. In
any event, based on ny own de novo review of the record I find
the positive eyew tnesses testinony of those three miners, who
knew Waddi ng and who woul d clearly have preferred not to have
testified against a co-worker and union brother, to be

uni npeached. Considering this incident in the context of previous
di sciplinary action against Wadding, as did arbitrator Hewitt, |
find that Tunnelton did i ndeed have adequate non-protected

busi ness justifications for this second discharge action. (Footnote. 10)
| further find that under the circunstances, Tunnelton was not
noti vated by Wadding's protected activities in discharging himon
this occasion. In any event | find that Tunnelton has

affirmati vely defended since | am convinced that it would have

di scharged himfor this non-protected reason al one. Pasul a,

supra.

Accordingly, this conplaint of discrimnatory discharge is
denied and this case is dism ssed.

Gary Melick
Admi ni strative Law Judge

S
Foot notes start here: -

~Foot not e_one
1 Section 105(c)(1) of the Act provides in part as foll ows:

No person shall discharge or in any manner discrimnate

agai nst or cause to be discharged or cause discrimnation against
or otherwise interfere with the exercise of the statutory rights
of any miner ... in any coal or other mne subject to this

act because such mner ... has filed or made an conpl ai nt

under or related to this act, including a conplaint notifing the
operator or the operator's agent, or the representative of the

m ner at the coal or other mine of an alleged danger or safety or

health violation in a coal or other mne ... or because such
mner ... has instituted or caused to be instituted any
proceedi ng under or related to this act ... or because of the
exercise of such mner ... on behalf of hinself or others of

any statutory right afforded by this act.
~Foot note_two

2 The duties of mine exam ners under applicable state | aw
are set forth in 52 PA CONS. STAT. 0701-228

~Footnote_t hree

3 At separate arbitration proceedi ngs Sel apack's di scharge
was reversed, Solarz' discharge was nodified to a warning and
Waddi ng's first discharge was nodified to a 90-day suspension
WAddi ng' s di scharge based on the trespass charges was upheld in



subsequent arbitration proceedi ngs.
~Foot not e_f our

4 | ndeed t he Conpl ai nant produced no evidence to show t hat
his conplaint (about the failure of fireboss Solarz to have
performed his inspections) on March 12, 1984, to state nine
i nspect or Monaghan and to union safety conmtteeman G adwel |l were
known to Tunnelton officials. Wthout such evidence there is of
course no basis to find that Tunnelton was notivated by those
specific conplaints. It is noted however that essentially the
same conpl aint was al so nade on that date to Harold Learn, a
Tunnel ton foreman

~Footnote_five

51t was one of the legally required duties of the mne
examners to report health and safety hazards in the mne
exam ner's (fireboss) books after their inspections.

~Foot not e_si x

6 Although the parties agree that "dateboards" as such were
not required by state or Federal Law, the mine operator in this
case had provided such "dateboards"” (made fromold pieces of
conveyor belt) in places required to be inspected by the nine
exam ners. According to conmpany policy the m ne exam ners were to
sign the dateboards and "any ot her place al so needed". Those
"ot her places" were never specified and al though both Federal and
state authorites had inspected the mine there is no evidence that
they required any areas, other than where dateboards were
| ocated, to be initialed. The required information was placed on
t he dat eboards w th chal k and unaut horized erasures had been a
| ongst andi ng problem Conpany officials admttedly had been
unable to correct this problem |ndeed, acting superintendent
John Matty conceded at one point that because of the possibility
of erasures he could not prove that an exam ner had not placed
his initials and date on a particul ar dateboard. The Federa
regul atory standard at 30 C F. R [0303(a) sets forth the areas to
be so inspected and requires the mne exam ner "to place his
initials and the date and tine at all places he exam nes."

~Foot not e_seven

7 After the 24-48 hour neetings the suspensions with intent
to di scharge were converted to discharges. Gievances were filed
in each case and arbitrated separately. As noted, Sel apack's
di scharge was reversed, Solarz's discharge was nodified to a
war ni ng and Waddi ng's was nodified to a 90-day suspension
Arbitrator Marvin Feldman found that Waddi ng had not perfornmed
hi s exam nations according to |l aw and, based in part on WAdding's
prior disciplinary record, warned that further "substandard
activity" would result in a discharge.

~Foot not e_ei ght

8 At hearing Tunnelton clained in this regard that there



were four |ocations that Wadding had failed to initial and date
but none of those |ocations had dateboards. The evidence does not
establish that conpany policy required that any specific area

ot her than dateboards be initialed and dated by the m ne

exam ners. There was, noreover, a recogni zed probl em of

unaut hori zed erasures and illegibility of the chal k notations
made by the exam ners and on one occasion Matty had acknol wedged
t hat because of those problens he could not prove the exam ners
had not done their job. | also observe that the Pennsyl vania
Bureau of Deep M ne Safety investigated this precise claimand
found no violations of state law in connection therewith (Ex CX-12).

~Foot not e_ni ne

9 Wiile the Pennsyl vania Bureau of Deep M ne Safety found
that no violations of state | aws had been committed by the nine
examners it is not apparent fromthat determ nation that the
Bureau considered the specific issue of the timng of Waddi ngs
dat eboard notations in relation to the inpossibility of
perform ng the exam nations within the noted tinmes (Ex CX-12).

~Footnote_ten

10 Tunnel ton conceded at hearing that Waddi ng's all eged
theft of a mner's belt and hardhat could not be proven and
accordingly is not considered herein as a basis for Wadding's
di schar ge



