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Bef or e: Judge Melick

This case is before me upon the conplaint of the United M ne
Wor kers of Anmerica (UMM) on behalf of diver Harvey pursuant to
section 105(c)(3) of the Federal Mne Safety and Health Act of
1977, 30 U.S.C. 0801 et seq., the "Act," alleging that M.
Harvey was suspended wi thout pay fromthe Kitt Energy Corporation
(Kitt Energy) (FOOTNOTE.1) in violation of section 105(c)(1) of the
Act. (FOOTNOTE. 2)

In order for the Conplainant to establish a prinma facie
vi ol ation of section 105(c) (1) of the Act, it nmust prove by a
preponder ance of the evidence that M. Harvey engaged in an
activity protected by that section and that his suspension
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was notivated in any part by that protected activity. Secretary
ex rel. David Pasula v. Consolidation Coal Conpany, 2 FMSHRC 2786
(1980), rev'd on other grounds sub nom Consolidation Coa

Conmpany v. Secretary, 663 F.2d 1211 (3rd Cir.1981). See al so
Boitch v. FMSHRC, 719 F.2d 194 (6th Cir.1983), and NLRB v.
Transportati on Managenent Corp., 462 U S. 393 (1983), affirm ng
burden of proof allocations simlar to those in the Pasul a case.

In this case M. Harvey asserts that he refused to conply
with his supervisor's work order on the nmorning of March 17,
1984, because he was afraid that to do so mght overly strain the
muscles in his back. H's suspension based upon that work refusal
it is argued, was therefore based upon his exercise of an
activity protected by the Act. A nmner's exercise of the right to
refuse work is a protected activity under the Act so long as the
m ner entertains a good faith, reasonable belief that to work
under the conditions presented woul d be hazardous. Robinette v.
United Castle Coal Company, 3 FMSHRC 803 (1981). In addition, a
m ner may under certain circunstances refuse to work on the basis
of a perceived hazard arising fromhis own physical condition or
l[imtations. Bjes v. Consolidation Coal Corp., 6 FMSHRC 1411
(1984).

Kitt Energy does not dispute that M. Harvey was suspended
based upon his refusal to carry out his supervisor's work order
but argues that Harvey did not entertain a good faith, reasonable
belief that to carry out the work order would i ndeed have been
hazardous. The operator also maintains that M. Harvey did not
communi cate his safety concerns to any representative of
managenment in accordance with the Conm ssion decision in
Secretary ex rel. Dunmire and Estle v. Northern Coal Conpany, 4
FMSHRC 126 (1982).

The evidence shows that O iver Harvey, a mner enployed by
Kitt Energy since 1978, was assigned on the norning of March 17,
1984, to the work crew of section foreman Roger Davidson
Davi dson and his seven nenber crew entered the nmine shortly after
m dni ght. After conducting his safety exam nati on Davi dson
directed some of the work crew including M. Harvey to obtain
supplies needed for the roof bolter. Wthout conplaint Harvey
hel ped | oad the supplies (including roof bolts, plates and 25
pound boxes of resin) onto a scoop. The supplies were then
carried by the scoop and unl oaded next to the roof bolter

Davi dson then directed four of the nmen, including Harvey, to
bring ventilation tubes approxinmately 100 feet fromthe Nunmber 3
entry to the Nunber 2 entry. After what Davidson felt was an
i nordi nate anount of tine and the miners had still not returned
with the tubing, Davidson traveled to the Nunber 3 entry to find
out what the problemwas. He found the four mners sitting around
t he scoop argui ng about
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how to nove the tubes up to the face. Some wanted to first enpty
the scoop of some coal spillage and others wanted to convey the
tubes that had al ready been | oaded.

Davi dson was sonewhat irritated over the delay and the
continued inaction of the crew. According to Davidson the scoop
woul d not in any event have been able to pass the parked roof
bolter and it would have been faster to hand-carry the tubes.
Davi dson therefore el ected to have the crew hand-carry the tubes.
He divided the group into two pairs and directed themto carry
two tubes each. The oval shaped tubes were 10 feet [ong and 18
i nches wide at the widest point, were constructed of fiberglass
and wei ghed 49 pounds. Two of the mners, Randy MAtee and
Ri chard Bol yard, picked up two tubes and proceeded to carry them
as directed but Harvey and John Howel| proceeded to carry only
one tube. Foreman Davi dson again directed Harvey and Howel|l to
take two tubes but they refused without trying. Wat then
happened is in dispute.

Harvey alleges that he then told Davidson that he could not
carry two tubes because his back was bothering hi m(FOOINOTE. 3)
Harvey says that he also told Davidson that he had taken off the
day before because of his back. Harvey testified that he "knew if
| would carry two tubes | would have to be carried out of the
mne. | knowthe limts of ny back." Harvey al so admitted, however,
t hat he thought Davidson was being unfair in naking the nen carry
t he tubes when he thought the scoop could have been used. He
i nplied that Davidson was having a bad night and was
taking-it-out on the crew. According to Harvey, conditions were
al so bad in the area expected to be travel ed, including water,
coal spillage, and a roof clearance of only 4 feet in sone
| ocations. Harvey conceded however that before his work refusa
he had not actually seen the crosscut to be traveled and did not
know how deep the all eged water was. Harvey al so acknow edged
that McAtee and Bol yard had successfully carried two tubes
t hrough that area w thout conpl ai ni ng.

Davi dson testified on the other hand that the conditions in
the area to be travel ed were good. The coal height was 5.4 to 5.6
feet and the bottomwas in "excellent"” shape. The one puddle in
the 18 foot w de crosscut was only 10 to 12 feet wide |leaving a
clear 6 foot wal kway. According to Davidson, Harvey made no
mention of his back in refusing to work but said only that there
was no way that he was going to carry two tubes "in this top."
After several refusals Davidson called outside to Terry Louk the
assistant shift



~1037

foreman who told Davidson to repeat the order and to advise the
m ners that they faced suspension if they di sobeyed. Howell and
Harvey were so inforned but continued to refuse the assigned
task. It is not disputed that when Louk | ater appeared

under ground and gave Harvey and Howel|l a chance to explain their
probl em both said they had no problem and offered no expl anation
for their work refusal. Both Harvey and Howell were thereafter
suspened with intent to discharge

Even assum ng, arguendo, that M. Harvey did conmunicate to
his foreman in the manner alleged I do not find that he has net
his burden of proving that he entertai ned a good faith,
reasonabl e belief that to performthe requested work under the
conditions presented woul d be hazardous. Robinette, supra.

I ndeed, credible evidence does not exist to support Harvey's
al l egations of a bad back. Earlier on his work shift he hel ped
| oad supplies, including 25 pound boxes of resin, wthout any
apparent difficulty or conplaint. In addition, although M.
Harvey contends that he had been hospitalized for a back
condition 4 or 5 years earlier and had reinjured his back the day
before this incident, he provides no corroborating nedica
evi dence. The absence of any medi cal corroboration to show the
exi stence of a back condition at the tinme of his work refusal is
particularly damaging to the credibility of his case. The fact
that Harvey failed to report his alleged back "reinjury" on the
day before his work refusal (as he admittedly knew was required
by conpany policy) and his failure to have asserted this all eged
condition as his reason for refusing to performthe assigned task
when given an opportunity to do so in the presence of shift
foreman Terry Louk, also reflects negatively on his credibility.

Harvey's past practices are also inconsistent with his
present allegations. Harvey testified that because of his back
probl enrs he had on two occasions, in 1979 and again in 1980, told
his then foreman, Lee Hawkins, before the correspondi ng work
shift, that he did not know whether he could performthe job that
day and purportedly told Hawkins that if he could not do the job
he woul d go honme. In contrast, at the beginning of the shift at
i ssue herein, Harvey gave no such notice and made no such request
of his foreman but rather waited until he was given an apparently
unpl easant task before raising a conplaint about his alleged bad
back. If Harvey was in fact suffering froma back condition
before his shift on March 17, it may reasonably be inferred from
his past practices that he would have, as before, requested Iight
wor k or other special consideration prior to the commencenent of
his shift.

The absence of good faith is also evidenced by the failure
of either Harvey or his partner, Howell, to have even
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attenpted to carry two tubes. Indeed it may reasonably be
inferred fromHarvey's testinony that the real reason for their
work refusal was their feeling that Davidson was being unfair in
not allowing themto use the scoop to carry the tubes and that
Davi dson was sonehow taking-it-out on themfor having had a bad
ni ght .

Under all the circunstances it is clear to nme that Harvey
did not at the tine of his work refusal entertain a good faith,
reasonabl e belief that performance of the assigned task woul d
have been hazardous within the neaning of the Act. Accordingly,
the conpl aint herein nmust be denied and this case dism ssed.

Gary Melick
Admi ni strative Law Judge

FOOTNOTES START HERE: -

~Foot not e_one

1 M. Harvey was initially discharged on March 17, 1984, but
this discharge was subsequently nodified in arbitration to a
suspensi on wi thout pay for 30 days.

~Foot not e_two
2 Section 105(c)(1) of the Act provides in part as foll ows:

"No person shall discharge or in any manner
di scrim nate agai nst or cause to be di scharged or cause
di scrimnate against or otherwise interfere with exercise of the
statutory rights of any mner . . . in any coal or other mne
subject to this act because such mner . . . has filed or nade
a conplaint under or related to this act, including a conplaint
notifying the operator or the operator's agent, . . . of an
al | eged danger or safety or health violation in a coal or other
mne . . . or because of the exercise of such miner . . . on
behal f of hinself or others of any statutory right afforded by
this Act."

~Footnote_t hree

3 According to the testinmony of Randy McAtee and John Howel |
at the arbitration proceedi ngs, Harvey did in fact say to
Davi dson that he could not carry two tubes because of his back
Nei ther McAtee nor Howell testified in the case before ne.



