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Appear ances: Jonathan M Kronheim Esq., Ofice of the
Solicitor, U S. Departnent of Labor, Arlington,
Virginia, for the Petitioner;
WlliamC Mller Il, Esq., Cannelton
I ndustries, Inc., Charleston, West Virginia,
for Respondent.

DEC!I SI ON
Bef or e: Judge Melick

This case is before me upon the petition for civil penalty
filed by the Secretary of Labor pursuant to section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U . S.C. 0801 et
seqg., the "Act," for one violation of the regulatory standard at
30 CF.R [0O77.1710(g). The general issues before ne are whether
the cited violation was of such a nature as could significantly
and substantially contribute to the cause and effect of a mne
safety or health hazard, i.e. whether the violation was
"significant and substantial", and the appropriate civil penalty
to be assessed in accordance with section 110(i) of the Act.(FOOTNOTE. 1)
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Citation number 2147345, issued under section 104(d)(1) of the
Act, alleges a violation of the standard at 30 CF. R [
77.1710(g) and reads as foll ows:

Two nmen were observed working in an unattenabl e [sic]
position sealing a leak in an overhead pi pe. One nman
was standing on top of the sieve bend structure | eaning
forward up and out applying conmpound to a ruptured

pi pe, about 4-8 feet higher than the height of the
sieve bend structure. The hei ght of sieve bend
structure is about 15 feet above floor level. A fal
fromsaid position could result in a serious injury.
The area at the base consisted of sieve bend structure
and a vibrator screen deck. Safety equi pment such as a
lifeline, safety belt and | adder was not used during
this work procedure.

The cited standard provides, in relevant part, as foll ows:

Each enpl oyee working . . . in the surface work areas
of an underground coal mne will be required to wear
protective . . . devices as indicated bel ow

(g) Safety belts and Iines where there is a danger of
falling. . . ." (FOOTNOTE. 2)

The violation is "significant and substantial™ if (1) there
is an underlying violation of a mandatory safety standard as
admtted herein, (2) there is a discrete safety hazard, (3) there
is a reasonable Iikelihood that the hazard contributed to or
result in injury and (4) there is reasonable injury in question
will be of a reasonably serious. Secretary v. Mathies Coal
Conpany, 6 FMBHRC 1 (1984).

Much of the essential evidence is not in dispute. Gary King,
a Cannelton enpl oyee for 14 years, found a | eaky pipe on the
third fl oor of the preparation plant and reported this condition
to his supervisor, foreman Charles Wllianms. WIllianms thereafter
di rected anot her enpl oyee, Douglas Price to pick up sone "water
plug" (a putty-like material used for patching | eaks) for the
pi pe repairs and they proceeded to the problemarea. WIIlianms had
the plant shut down, then left the work site to take a phone cal
at the plant office. Before he left, WIlians gave no specific
i nstructions on how
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to conplete the task. Both Price and King testified that they had
performed simlar tasks many tines before and therefore knew what
to do without any specific instructions. Price had worked for 10
years and King 5 years at the Cannelton plant under the
supervision of WIIlians.

After Wllianms left, King clinbed onto the sieve box
platform 15 inches wide and 54 inches long. Price mxed the
"water plug" and handed it to King from6-1/2 to 7 feet bel ow.
Using the "water plug" King began repairs on the pipe while
standi ng on the sieve box and | eani ng on another pipe. Price then
joined King to assist. In order to get into position he had to
"duck wal k"™ on the 8 inch dianeter pipe sone 12 to 14 feet above
the floor level. Price then crouched on the pipe while holding
onto a beamw th one hand and applied dry "water plug" with the
other hand. At the sane time Price was al so apparently able to
hold onto a can containing 6 to 8 pounds of the patching
mat eri al

Both King and Price had previously perforned repairs from
simlar elevated positions without a safety belt or lifeline in
the presence of foremen and were never told it was unacceptable.
Price clains that he could not in any event have used the safety
belt available at the plant because its 30 inch tether was too
short. It is undisputed that there was only one safety belt
avai | abl e near the plant and that belt had only a short extension
or tether of approximately 30 inches. There is no evidence that
any lifeline was available at the plant.

Joseph LonCavi sh, inspector for the Federal Mne Safety and
Heal th Admini stration (MSHA) was conducting a regul ar inspection
of the plant in the presence of his supervisor R chard Browning,
when he saw Price and King working in an el evated position
wi t hout safety belts or lifelines. Wile there was sone
di sagreenment over the distance the mners could have fallen
(estimated as from4 to 10 feet) both concluded that there was
i ndeed a danger of falling onto the vibrator screen or the sharp
nmet al edgi ng around the screen and receiving serious and
permanently disabling injuries e.g. linb, rib and head fractures.
It is not disputed that such a fall was reasonably |ikely and
that such serious injuries were likely to result. Accordingly I
conclude that the violation was serious and "significant and
substantial”. Secretary v. Mthies Coal Conpany, supra.

The violation was also the result of gross negligence. Both
King and Price had adnmttedly on prior occasions perforned
simlar tasks from el evated positions while not using safety
belts or lifelines without correction or discipline
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from supervi sory personnel. There is, noreover, no evidence that
enpl oyees had been specifically trained in the use of safety
belts and lifelines. Indeed, fromPrice's testinony it appears
that he did not know how to use a safety belt and lifeline in
connection with the job he was performng. Finally, the evidence
shows that only one safety belt was even avail able at the pl ant
(with only a 30 inch tether) and that no lifeline was avail abl e.
Under the circunstances only one enpl oyee coul d have used a
safety belt at a tine and, without a lifeline, was of little

val ue.

It may reasonably be inferred fromthe nature of the job to
be performed that superintendant WIlians knew, or could
reasonably have expected, that two enpl oyees woul d have been
wor ki ng on the pipe repairs froman el evated position. Finally,
Wl lianms gave no instructions before he left the repair site to
use a safety belt and lifeline and, by his past practices of
al l owi ng previ ous work on such tasks without safety belts and
lifelines, inplicitly condoned the unlawful practice. Wthin this
framework it is clear that superintendent WIlians was grossly
negligent. This negligence is inputed to the m ne operator
Secretary v. Ace Drilling Conpany, 2 FNMSHRC 790 (1980).
Negl i gence may in any event be found in this case based al one on
the I ack of supervision and training of the two enpl oyees
concerning the use of safety belts and lifelines and the | ack of
discipline for failing to use that equiprment under simlarly
hazardous conditions. Secretary v. A H Smth Stone Conpany, 4
FMBHRC 13 (1893).

In assessing a penalty herein | have al so considered that
the m ne operator is large in size and has a noderate history of
violations. The evidence shows that the instant violation was
abated by the instruction of enployees on the use of safety
equi prent to be used in elevated areas of the plant and the
acqui sition of necessary safety equi pnment. Under the
circunstances a civil penalty of $850 is appropriate.

CORDER

Citation nunber 2147345 is affirned. Cannelton |ndustries,
Inc., is ordered to pay a civil penalty of $850 within 30 days of
thi s deci sion.

Gary Melick
Admi ni strative Law Judge

e
FOOTNOTES START HERE: -

~Foot not e_one
1 Cannel ton does not dispute that a violation of the cited

standard did in fact occur but contends that it was nerely an
insignificant technicality. Since Respondent did not contest this



section 104(d)(1) citation pursuant to section 105(d) of the Act,
| amwi thout authority to consider the special "unwarrantable
failure" finding in this civil penalty proceedi ng. See Ponti Ki
Coal Corporation v. Secretary, 1 FMSHRC 1476 (1979) and Wl f
Creek Collieries Conmpany, 1 FMSHRC ----, (1979). There is
nevert hel ess anpl e evidence to support such a finding. See

di scussi on of operator negligence infra.

~Foot not e_t wo

2 See Southwestern Illinois Coal Corporation, 5 FVMSHRC 1672
(1983) and Southwestern Illinois Coal Corporation, 7 FMSHRC ----
(May 15, 1985) for the Commission's interpretation of the
standard at issue.



