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O fice of Adm nistrative Law Judges
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Shannopi n M ne
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Solicitor, U 'S. Departnent of Labor
Phi | adel phi a, Pennsylvania, for Petitioner
Jane A. Lewis, Esq., Thorp, Reed & Arnstrong,
Pi tt sburgh, Pennsylvania, for Respondent.

DEC!I SI ON
Bef or e: Judge Melick

This case is before me upon the petition for civil penalty
filed by the Secretary of Labor pursuant to section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U . S.C. 0801 et
seq., the "Act", for a violation of the Respondent's Ventil ation
System and Met hane and Dust Control Plan under the regul atory
standard at 30 C.F.R 075.316. The general issue before ne is
whet her Shannopi n M ni ng Conpany ( Shannopi n) has viol ated the
cited regul atory standard and, if so, whether that violation is
of such a nature as could significantly and substantially
contribute the cause and effect of a mne safety or health hazard
i.e., whether the violation was "significant and substantial." If
a violation is found, it will also be necessary to determ ne the
appropriate civil penalty to be assessed in accordance with
section 110(i) of the Act.(FOOTNOTE. 1)

The citation at bar (nunber 2252689) alleges in rel evant
part as foll ows:
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The ventil ati on system -net hane and dust control
pl an was not being conplied with in that exam na-
tions of the bleeder entries that were open around
the gob area of 4A, 006 section was [sic] not being
recorded and no dates were found in the area to show
t hat exam nations are bei ng nmade.

It is not disputed that in accordance with Shannopin's
Ventil ati on System and Met hane and Dust Control Plan then in
effect the assistant foreman or a mine examner was required to
travel and exami ne on a weekly basis all bleeder entries
including those in the areas cited. It is further undi sputed that
the m ne exam ner was required to record the results of such
exam nation in a book retained at the m ne for such purpose and
that the mine exam ner was required to date and initial certain
| ocations within the inspected area to show that the exam nations
in fact had been made as required.

On May 7, 1984 Inspector Joseph Koscho of the Federal M ne
Safety and Health Admi nistration (MSHA), began his exam nation of
the right side bl eeder entries around the gob area of the 4A, 006
section frompoint Bto point C on the mne map in evidence
(Joint Exhibit 1). According to Koscho no dates or other indicia
exi sted to show that this bl eeder area had been inspected within
the previous 7 days. Koscho had been inspecting the Shannopin
M ne since 1978 and was fanmiliar with the practices of its mne
examners in placing dates and initials along coal ribs, posts
and in other conspicuous places to show that the areas had been
exanm ned.

Upon energing fromthe right side bl eeders Koscho net
Shannopi n's General Assistant, Frank Klink, and the UM\
representative of mners, Floyd Hornick. He inforned Kl ink of the
absence of any exam nation record for the right side bleeder area
and Klink responded by suggesting that the inspection party
proceed to the left side bleeders. The group then inspected the
left side bleeders frompoint E on the nmne map, past point Gto
point F on said map (Joint Exhibit 1).

Although it is admtted that Klink knew the | ocation of the
"dat eboards" and other sites the m ne exam ners used to note
their exam nations in the bleeder entries he was unable to point
out to Inspector Koscho any such | ocation where an exani ner had
notated an examination within the previous 7 days. Indeed, it is
undi sputed that |nspector Koscho was in fact directed by Kl ink
away froma | ocation where three dateboards were known by Klink
to be located. Klink also admtted at one point that he did not
know whet her the m ne exam nations had in fact been made.
According to Koscho the
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nost recent date of exam nation found in the approximately 1,000
feet he travel ed through the bl eeders was not within 1 nonth of
the date of the inspection at bar

Shannopi n Safety Director Melvin Pennington was aware
shortly after the inspection on May 7 that |nspector Koscho was
unable to find any initials and dates of inspections in the areas
of the bl eeder entries but nevertheless did not either check the
bl eeder entries hinself to see whether the dates and initials
appeared nor did he del egate someone to check that nmatter
CGeneral M ne Forenman Janes Price al so knew of the inpending
citation but he too did not seek to verify whether the inspection
dat es had been properly recorded in the bl eeder entries.

Ri chard Gashie was the m ne exam ner (fireboss) responsible
during relevant times for inspecting the cited bl eeder entries.
Gashie testified that he was in fact making the required
i nspections in these areas and had signed and dated a nunber of
| ocations including the three dateboards near the point of
deepest penetration of the section (the area Kl ink avoided
showi ng i nspector Koscho) and an area near point F (Joint Exhibit
1) on an angl e stopping. Gashie was never asked by any nine
official to point out the location of any of his initials and
dates that he clainms he placed throughout the cited bl eeder
entries. He further clains that his entries in the mne exam ners
books corresponded to the witten work assignment given him each
day.

Fol | owi ng hi s underground inspection, Inspector Koscho
checked the mne exam ner's book to determ ne whether entries
corresponding to an inspection of the cited bl eeder entries had
been nmade. Based on his experience at this mne since 1978, he
concluded fromthe entries in the book that the bl eeders had not
been i nspected. Shannopin maintains that the entry made by Gashie
on May 2, 1984, that "4A left return to 1 left regul ator
passabl e" shows that the |left bleeder entries had been exam ned
by Gashie as required. It also clains that the entry by Gashie on
May 3, 1984 that "4A right returned to steele shaft passable”
shows that the right bleeder entries had al so been exam ned as
requi red. According to Koscho, these entries show only that the
m ne exam nation was made in areas outby the cited bl eeder
entries.

At the time of his inspection Koscho asked Safety Director
Penni ngt on whether they were in fact "wal king the bleeder” in the
4A section. Pennington consulted with Mne Foreman Price. After
exam ni ng the books they then concluded that although the book
entries were being noted as "returns" rather than "bl eeders"” they
had nevert hel ess been inspected.
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Price explained at hearing that the cited area could be
characterized as either a "bleeder"” or a "return” although the
area outby the position of the retreat mning would be properly
characterized as a "return” but not as a "bleeder". Inspector
Koscho di sagreed and defined "bl eeder” as anything inby the gob
area. According to Koscho the term"return" cannot properly be
used for the sane area since a "return” ventilates the | ast
wor ki ng pl ace outby the gob area.

Wthin this framework of evidence | find that a mne
exam nation had not in fact been performed within 7 days
preceedi ng the inspection at bar and, accordingly, the violation
has been proven as charged. The credi bl e evidence shows that the
mne examner's initials and dates of inspection did not exist in
either the right or left bleeder entries of the cited section
I nspect or Koscho testified that he found no such notations
(within the necessary 7-day tinme frane) in the cited areas. In
addition, the general assistant at Shannopin, Frank Klink, who
acconpani ed Koscho during the course of his inspection of the
left bleeder entries, was unable to | ocate or point out any such
notations in that area of the mne. Indeed it is not disputed
that during the course of this inspection Klink actually directed
Koscho away fromthree dateboards where proper notations should
have been | ocat ed.

In addition, even though Shannopi n managenent was
i medi ately aware of Koscho's inability to find any notations by
a mne examner in the bleeders it did nothing to prove to Koscho
that the proper notations had in fact been nmade. It woul d have
been a very sinple matter for mne personnel to have shown Koscho
the dates and initials of the mne exam ners. It may reasonably
be inferred that they did not do so because in fact such
notations did not exist. Wthin this framework | can give but
little credence to the self-serving testinony of forner mne
exam ner Gashie that he did in fact performthe proper
exam nations and dated and initialed the required locations in
t he m ne.

Since | have found that the notations had not been placed by
the mne examner in either the right or left bleeder entries as
required by law | am al so convinced that proper inspections of
t hose bl eeders had not been perfornmed. Such notations are not
only required by law, they are the best evidence to show that a
m ne exam ner has in fact been present in the areas required to
be inspected. It is highly unlikely that a mner exam ner woul d
fail to make such notations if he in fact was performng his job
as required. Since | have found that the m ne exam nations had
not been made it is also apparent that proper entries could not have
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been nmade in the mne exam ners book to show that the required

i nspecti ons had been made. Accordingly the violations are proven
as charged.

| further find that the failure to have inspected the
bl eeders was a "significant and substantial” and serious
violation. Aviolation is significant and substantial if: (1)
there is an underlying violation of a mandatory safety standard,
(2) there is a discrete safety hazard, (3) there is a reasonably
i kelihood that the hazard contributed to will result in an
injury and (4) there is a reasonable likelihood that the injury
in question will be of a reasonably serious nature. Secretary v.
Mat hi as Coal Conpany, 6 FMBHRC 1 (1984). In this regard it is
undi sputed that in the absence of the weekly inspections of the
bl eeder entries, methane and noxi ous gases could very well
accunul ate without the know edge of the m ne operator. A change
in baronetric pressure or tenperature could result in the
circul ati on of expl osive gasses out of the gob areas into the
wor ki ng areas where electrical equipnent could trigger an
explosion or fire. Serious injuries or fatalities would likely
result.

| also find that the violation was the result of operator
negligence. It is clear fromthe absence of dates in the bl eeder
entries for a period of at least 1 nonth preceding the inspection
that the inspections had not been carried out for a significant
period of tinme. In addition, since neither the General Assistant
at Shannopi n, Frank Klink, nor the Safety Director, Mlvin
Penni ngt on, had any knowl edge as to whet her the weekly
i nspecti ons were bei ng nade when questi oned by inspector Koscho
on May 7, it is apparent that responsible officials were not
checking to see that the mine exam ner was perform ng his job.
Indeed it appears that General M ne Foreman Price was relying
only upon entries in the m ne exam ner's book to determ ne that
t he exam nati ons had been taking place. Significantly Price did
not seek to verify, even after Koscho brought the deficiencies to
his attention, whether the mne examner's notations actually
appeared in the cited bl eeder entries. Under all the
circunstances | find that the violation was the result of
oper at or negligence.

In determ ning the amount of penalty to be assessed in this
case | am al so considering that the mne operator is nediumin
size and has a noderate history of violations. There is no
di spute that the cited conditions were abated as required. Under
the circunstances | find that a civil penalty of $500 is
appropri ate.
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CORDER

Shannopi n M ning Conpany is hereby ordered to pay a civil
penalty of $500 within 30 days of the date of this decision

Gary Melick
Admi ni strative Law Judge

e
FOOTNOTE START HERE: -

~Foot not e_one

1 Inasmuch as Respondent did not contest the section
104(d) (1) citation at bar pursuant to section 105(d) of the Act,
| amwi thout authority to consider the special "unwarrantable
failure" finding in this civil penalty proceedi ng. See Ponti ki
Coal Corporation v. Secretary, 1 FMSHRC 1476 (1979) and Wl f
Creek Collieries Conmpany, 1 FMSHRC ----, (1979). There is
nevert hel ess anpl e evidence to support such a finding. See
di scussi on of operator negligence, infra.



