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PUERTO RI CAN CEMENT COVPANY,
I NC. ,
RESPONDENT

DECI SI ON ON REMAND
Bef ore: Judge Broderick

The Conmi ssion remanded this case to ne by order issued
April 12, 1985 for reconsideration and further findings on the
al l eged threat conplainant made on the |life of Respondent's
assi stant personnel manager. The matter was al so renanded to give
Respondent the opportunity to depose conpl ai nant concerning his
attenpts to obtain interimenploynent and the extent of his
interimearnings. | interpret this direction to nmean that |
shoul d make further findings on the relief to which Conpl ai nant
is entitled, by bringing the relief order up to date.

On April 25, 1985, | ordered that deposition testinmony be
taken from conpl ai nant and from Respondent's assi stant personne
manager regarding the alleged threat on the latter's life. | also
directed that Conpl ai nant make hinself avail able for deposition
concerning his efforts to obtain interimenpl oynment and the
extent of his interim earnings.

The depositions were taken on May 10, 1985. Conpl ai nant has
filed an objection to certain docunments subnmitted at the
deposi tions. Conpl ainant has also filed a statenent of additiona
attorney's fees and | egal expenses to which Respondent objects.
Transcripts of the depositions were filed with me on July 2,
1985, by Respondent. Conpl ai nant has not filed any objections or
corrections. Therefore, | accept the transcripts as part of the
record in this case. On July 8, 1985, Respondent filed a
menor andum di scussi ng the post-renmand deposition evidence. On
July 8, 1985, conplainant's attorney filed a notion to withdraw
as counsel for conplainant on the ground that he has been
appoi nted Judge of the Superior Court of Puerto Rico. | called
counsel on July 9 and was assured
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that he would arrange for a substitute attorney who would file an
appearance. No such appearance has been filed. However, Judge

Al varado's notion to withdraw as counsel for conplainant is
GRANTED. Because the case was remanded to nme for expedited
proceedi ngs, and because no further evidentiary matters are

i nvol ved, | believe that withhol ding nmy decision further is not
justified.

|. THE POST DI SCHARGE ALLEGED THREAT

The depositions of Pedro Rene Vargas (identified at the
heari ng as Rene Vargas) and Em|iano Rosa taken pursuant to ny
order and as a consequence of the Comm ssion remand have
substantially added to the record on the alleged threats nmade by
Conpl ai nant on Vargas' life. The only evidence of such threats in
the transcript of the original hearing was the testinony of
Vargas that Conpl ai nant threatened Vargas in the unenpl oynment
office: "He said that he had not been able to get this benefit
because of a declaration that | did and he was going to take
action over ne . . . He said that he was going to kill me."

(Tr. 63)

In his deposition, Vargas el aborated on this testinony. He
stated that at the Puerto Rico Departnent of Labor Building on
Sept enber 21, 1983, conplainant told Vargas "with the statenents
you gave | amnot going to get ny benefits."” (D.7) Vargas and
Conpl ai nant were alone at the time, and were about 10 feet apart.
Conpl ai nant told Vargas "I amarmed and |"mgoing to kill you.™"
(D. 25) Vargas told M. Rosich of the Labor Rel ati ons Depart nment
of the threat and was told to call a judge. He called Judge Febus
Bernardini, a Superior Court Judge or District Judge in Ponce. He
also told M. Marcucci, the Union President. A few days |ater
Vargas met with the Judge who told himthat he had al ready tal ked
to conpl ai nant and that Vargas should call the Judge "if anything
happens. ™ (D. 20)

Conpl ai nant testified that he saw the Judge the day
foll owi ng his unenpl oynent hearing concerning the alleged threat
to Vargas. He also testified that he had a permt to carry a
weapon in Septenmber 1983, and that everyone in the conpany knew
that he carried a weapon. Conpl ai nant deni ed that he threatened
to kill Vargas. He admitted that he told Vargas that he was going
to take action against him but stated that he was referring to
"judicial action.” (D. 109)

On the basis of the evidence taken subsequent to the
Conmmi ssion remand, | find that Conplainant did in fact threaten
Vargas' |life. The threat was taken seriously and was not an
of f-hand or jocular remark. | am accepting the
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testimony of Vargas over that of Conplainant on this issue
because (1) the record does not disclose any notive for Vargas to
fabricate the testinony; (2) he imrediately reported the threat
to local authority; (3) he told others, including the President
of the local union who testified at the hearing and was present
at the depositions. Respondent has objected to the taking of
Vargas' deposition and to that part of the deposition of
Conpl ai nant which dealt with the alleged threat to Vargas. | am

overruling the objections. | should note that w thout the above
testimony, the record would not support a finding that
conpl ai nant nade a serious threat to kill Vargas. Vargas'

testinmony at the original hearing (Tr. 63) that conplainant "said
he was going to kill me" in ny judgnent is not sufficient for ne
to make a finding that Conplainant conmitted an act constituting
a serious crimnal offense. However, the additional evidence in

t he depositions: that Rosa carried a weapon; that Vargas nmade an
official conplaint to a local judge who called Rosa to court;

that Vargas notified others including the union president of the
t hreat - - persuades ne that Rosa nade a serious threat on Vargas'
life.

I'1. I NTERI M EMPLOYMENT AND EARNI NGS

In ny order issued March 7, 1985, | noted that conplai nant
had supplied a copy of his 1983 incone tax return (He was
di scharged effective April 25, 1983). He al so authorized the
Social Security Admi nistration to give Respondent a copy of his
earning record for the year 1983.

In the course of M. Vargas' deposition, Respondent
subm tted certain docunents showi ng the enploynment in industries
pronmoted by the Econom c Devel opment Administration for the Ponce
muni ci pality in 1983 and 1984; a statenment fromthe Comonweal th
Department of Labor and Human Resources to the effect that 3200
persons were enployed (hired ? "se han col ocaco alrrededor™) in
Ponce from April 1983 to March 4, 1985. Al so submitted was the
deci sion of the Commonweal th. Enpl oynment Security Referee denying
unenpl oyment benefits to conpl ainant on the ground that he was
di scharged for chronic absenteeism In his deposition, Vargas
admtted that unenpl oynent in Ponce was high

At his deposition, conplainant testified that he had sought
wor k between April and Septenber, 1983. He nanmed vari ous
enpl oyers to whom he applied for work. He stated that all his
applications for enploynment were oral; he had not nmade any
witten applications. Conplainant's testinony as to whether he
regi stered at the Department of Labor as seeking enploynent is
confusing. On the basis of his testinmobny, | amnot able to
determ ne whether he did or not. The Soci al
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Security records for 1983 and 1984 have been requested but as of
the tine of the deposition had not been received. The record as
augnment ed does not change ny finding (order of March 7, 1985),
that conpl ai nant had no interimearnings other than those
testified to at the hearing (he worked from January 1, 1984 to
February 18, 1984 and earned $3.35 per hour). On the basis of the
augnented record, | find also that conplai nant nmade reasonabl e
efforts to secure interimenploynment during the relevant period

[11. ADDI TI ONAL ATTORNEY' S FEES

On June 17, 1985, Counsel for conplainant submitted a
statenment clainmng additional attorney's fees and | egal expenses.
He showed a total of 30.75 hours expended from Septenber 20, 1984
to June 7, 1985 at $60.00 per hour and requests approval of
$1845.00 in addition to the $2,340. 00 previously approved.
Respondent objects to the claimon the grounds (1) that it is not
sufficiently descriptive of the services performed and (2) the
services performed referred to the Respondent's Petition for
Revi ew and the back pay conputation, "issues on which Respondent
has prevailed."

Section 105(c)(3) of the Act provides that "whenever an
order is issued sustaining the conplainant's charges under this
subsection, a sumequal to the aggregate anount of all costs and
expenses (including attorney's fees) . . . reasonably incurred

for or in connection with, the institution and
prosecuti on of such proceedi ngs shall be assessed agai nst the
person committing such violation."

I find that the | egal services of attorney Al varado in
connection with the Petition for Review and the proceedi ngs on
remand were reasonably incurred in connection with the
prosecution of this proceeding. The statenent is not as detailed
as it mght be, but the nunber of hours and the description of
t he servi ces appear reasonable.

ORDER

| have reviewed the entire record including the evidence
subm tted pursuant to the Comm ssion remand, and have consi dered
the contentions of the parties. Based on that record and in the
[ight of the Conm ssion remand, my decision issued July 19, 1984,
and order issued March 7, 1985 are nodified as foll ows:

(1) Reinstatenent of conplainant as ordered on July 19, 1984
is "inappropriate" because of the threat conplainant nmade on the
life of Vargas. NLRB v. R C. Can Conpany, 340 F.2d
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433 (5th Cir.1965). Therefore, the order to reinstate conpl ai nant
to the position fromwhich he was di scharged i s RESCI NDED
Respondent is not ordered to reinstate him

(2) Respondent's liability for back wages is suspended as of
Septenber 21, 1983, the date of the threat above referred to. See
Al unbaugh Coal Corp. v. NLRB, 635 F.2d 1380 (8th G r.1980):

"thus, . . . (the enployee discharged for union activity)

shoul d be granted reinstatenent with full backpay for only that
peri od preceding his unlawful post discharge conduct." Therefore,
nmy order of March 7, 1985 is AMENDED to require Respondent to pay
back wages only from April 25, 1983 to Septenber 21, 1983 with
interest thereon at the rate of 16 percent for the back wages
payable from April 25, 1982 to June 30, 1983 and at the rate of
11 percent for the back wages payable fromJuly 1, 1983 to

Sept ember 21, 1983.

(3) Respondent |I'S ORDERED to pay to Conpl ainant's attorney
the further anmpbunt of $1845.00 for |egal services from Septenber
20, 1984 to June 7, 1985, meking a total anmount for |egal fees
and expenses of $4185. 00.

Janes A. Broderick
Admi ni strative Law Judge



