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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

HELVETI A COAL COMPANY, CONTEST PROCEEDI NG
CONTESTANT
V. Docket No. PENN 85-1-R
O der No. 2256778; 8/28/84
SECRETARY OF LABOR, M NE

SAFETY AND HEALTH Lucerne No. 8 M ne

ADM NI STRATI ON ( VSHA) ,
RESPONDENT

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NG

M NE SAFETY AND HEALTH

ADM NI STRATI ON ( MSHA) , Docket No. PENN 85-106
PETI TI ONER A.C. No. 36-04597-03533

V.

Lucerne No. 8 M ne
HELVETI A COAL COVPANY,
RESPONDENT

Appearances: WIliam Darr, Esqg., Rochester and Pittsburgh
Coal Conpany, Indiana, Pennsylvania, for
Hel vetia Coal Conpany;
John S. Chinian, Esq., Ofice of the Solicitor,
U S. Departnent of Labor, Phil adel phia,
Pennsyl vani a, for the Secretary of Labor.

DEC!I SI ON
Bef or e: Judge Melick

These consol i dated cases are before nme pursuant to section
105(d) of the Federal Mne Safety and Health Act of 1977, 30
U S.C 0801 et seq., "the Act" to contest a wi thdrawal order
i ssued to the Helvetia Coal Conpany (Helvetia) under section
104(d) (1) of the Act and for review of civil
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penal ti es proposed by the Secretary of Labor for the violation
charged therein. (FOOTNOTE. 1)

The wit hdrawal order at issue (Number 2256778) reads as
fol | ows:

Proper pre-shift exam nations were not made in the high
spot (roof fall) area in the North Miins belt-track
entry |l ocated approximately 1000 ft. outby the 4 South
track sw tch. Exam nations were made, however, roof
rails close together were installed restricting the
person from maki ng the exam nation in the high spot. A
hose was provided fromthe roof rails to the roof of

t he high spot, however, supervisory personnel making

t he exam nati on were using a CSE net haneter Mddel 107
Approval No. 8C-37 with no adapters to use the provided
hose to make the exam nation in the high cavity area.

Hel vetia does not dispute that it was required to conduct
nmet hane tests in the cited caved area in accordance with the
mandat ory standard at 30 C.F. R [75. 303 but maintains
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that it was in fact properly conducting such tests at all tines.
The Secretary is concerned however that the tests as performed by
Hel vetia were not adequate to detect the presence of methane in
the cited cavity and were therefore in violation of the standard.

The evidence shows that the cavity or high spot had existed
for sone tinme and extended to a maxi mum of 10 feet above the 6
foot high travelway. It was supported by |I-beamrails and
cri bbing. Inspector Mchael Bondra of the Federal Mne Safety and
Heal th Administration (MSHA), a ventil ation specialist, observed
during the course of his inspection on October 28, 1984, that a
hose or tube extended fromthe high spot of the cavity to the
travel way. The tube had fornerly been used in conjunction with a
punp type nethane nonitor to test for methane in the high spot
but had not been used for several years after Helvetia converted
to the "CSE 102" nethane nonitor w thout a punp.

I nspector Bondra clinbed into the high area of the cavity
and performed snoke tube tests at various locations in the cavity
area. According to Bondra the air did not clear out of the top 3
or 4 feet of the cavity. Since the m ne operator was perfornng
nmet hane tests with the CSE 102 detector fromthe travel way at the
i nby side of the cavity Bondra concluded that the testing nethod
was not adequate to detect the presence of methane in the high
spot where there was no air nmovenent. According to Bondra the
test was not sufficient because the lighter-than-air nethane
woul d collect at the high point of the cavity and not be renoved
by ventilation. If the nethane was not being ventilated it would
not be detected with the hand-held nmethane nonitor at the inby
side of the cavity.

Both Richard Flack, the Senior Safety |Inspector for
Hel vetia, and Robert Smith, Superintendent and M ne Foreman at
the Lucerne No. 8 Mne, testified that before changing over to
the CSE 102 net hane nonitor they personally made nunerous snoke
tube tests in all areas of the cited cavity and found in al
cases that all points of the cavity including the high spots were
being ventilated. Accordingly they determned that if nethane
were present in those high spots it would be detected by use of
t he hand- hel d net hane nonitor at the inby end of the cavity where
the air flow exited the cavity. Indeed it was their concl usion
t hat because of the problens they had had with the use of the
ext ended tube (becom ng broken and cl ogged with condensation
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and rock dust) this nethod of detection was a significant
i mprovenent .

The Secretary neverthel ess mai ntai ns based on the expert
testimony of mning engineer and ventil ation specialist Joseph
Hadden that the operator should have known that a snoke tube test
is valid only for one point in tine and that various changes in
m ne conditions can alter ventilation patterns. According to
Hadden the tests for nethane nust be taken between 12 inches to
18 inches fromthe top of the high spot because nethane is
lighter-than-air and woul d be expected to accumul ate near that
| ocati on. Hadden pointed out that the cribs and cross-bars
supporting the caved area would tend to obstruct air flowinto
the cavity and that met hane accunul ati ons could be pulled from
the cavity into the active workings by the vacuum created by
vehi cl es passi ng bel ow

I find the expert testinmony of the MSHA w tnesses to be nost
persuasive. Wthin this framework | conclude that the nethod of
nmet hane testing cited in this case was indeed deficient and a
violation of the cited standard. | do not however find that the
violation was the result of "unwarrantable failure". A violation
is "unwarrantable" if the operator fails to abate a condition
that he knew or should have known existed, or failed to abate
because of indifference or |lack of due diligence or reasonable
care. Section 104(d)(1). See Ziegler Coal Corporation, 7 |IBVA 280
(1977). In this regard | accept the undisputed testinony of the
operator's witnesses that they performed nmany snoke tubetests
over a long period of tinme in the cited cavity and found the
ventilation to have been sufficent on all occasions to nove air
out of the high spot. Based on these tests and the denonstrated
i nadequacy of the formerly used punp type nmonitor | find that the
operator acted in good faith in converting to the cited testing
met hod. Under the circunstances it cannot fairly be said that the
m ne operator knew or shoul d have known that the new testing
met hod was i nadequate. Accordingly |I do not find that the
vi ol ati on was due to the "unwarrantable failure” of the operator
to conmply with the standard. The section 104(d)(1) order at bar
is accordingly nodified to a citation pursuant to section 104(a)
of the Act.

For the reasons di scussed above | also find that the
operator was not negligent in regard to this violation. In |ight
of the admttedly | ow hazard associated with the violation, the
stipulated history of violations, the | arge size of the nine
operator and the admitted good faith abatenent of
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the violation, | find that a civil penalty of $100 is
appropri ate.

CORDER

The Hel vetia Coal Company is hereby ordered to pay a civil
penalty of $100 within 30 days of the date of this decision

Gary Melick
Admi ni strative Law Judge

e
FOOTNOTES START HERE: -

~Foot not e_one

1 Section 104(d)(1) reads as follows: "If, upon any
i nspection of a coal or other mine, an authorized representative
of the Secretary finds that there has been a violation of any
mandatory health or safety standard, and if he also finds that,
while the conditions created by such violation do not cause
i mm nent danger, such violation is of such nature as could
significantly and substantially contribute to the cause and
effect of a coal or other mne safety or health hazard, and if he
finds such violation to be caused by an unwarrantable failure of
such operator to conply with such mandatory health or safety
standards, he shall include such finding in any citation given to
the operator under this Act. If, during the same inspection or
any subsequent inspection of such mne within 90 days after the
i ssuance of such citation, an authorized representative of the
Secretary finds another violation of any mandatory health or
safety standard and finds such violation to be al so caused by an
unwarrant abl e failure of such operator to so conply, he shal
forthwith i ssue an order requiring the operator to cause al
persons in the area affected by such violation, except those
persons referred to in subsection (c) to be withdrawn from and
to be prohibited fromentering, such area until an authorized
representative of the Secretary determ nes that such violation
has been abated."



