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Statement of the Proceedi ngs

These consol i dated proceedi ngs concern civil penalty
proposals filed by MSHA agai nst the Valley Canp Coal Conpany
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pursuant to section 110(a) of the Federal Mne Safety and Heal th
Act of 1977, 30 U.S.C. [0820(a), seeking civil penalty
assessnents for four alleged violations of certain nmandatory

saf ety standards promul gated pursuant to the Act. The proceedi ngs
al so include five contests filed by Valley Canp Coal Company
challenging the legality of the citations, and an inm nent danger
order issued pursuant to section 107(a) of the Act.

Dockets WEVA 84-169-R, WEVA 84-170-R WEVA 84-172-R and
VWEVA 84-173-R concern the contested citations, with "S & S
findi ngs, issued pursuant to section 104(a) of the Act, and
Docket WEVA 84-168-R, concerns the validity of the inm nent
danger order. The civil penalty proceedi ng, WEVA 84-352, concerns
the proposed civil penalty assessnments for the four contested
citations.

Hearings were held in Charleston, West Virginia, on March 12
t hrough 14, 1985, and April 1 through 4, 1985. The parties were
af forded an opportunity to file post-hearing proposed findings
and concl usions, and the argunents presented therein have been
carefully considered by me in the course of these deci sions.

| ssues

The issues presented in these proceedings are as foll ows:
1. Whether or not the conditions and practices cited in
the i mm nent danger order constituted an i mm nent
danger within the nmeaning of section 107(a) of the Act.
2. Whether or not the conditions or practices described
in the citations issued pursuant to section 104(a) of
the Act constituted violations of the cited mandatory
safety standards, and if so, whether or not these
viol ations were significant and substanti al

Addi tional issues raised by the parties are identified and
di sposed of in the course of these deci sions.

Applicable Statutory and Regul atory Provi sions

1. The Federal Mne Safety and Health Act of 1977, P.L.
95-164, 30 U.S.C. 0801 et seq.

2. Commission Rules, 29 C.F.R [2700.1 et seq.
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Sti pul ations

The parties agreed that Valley Canp Coal Conpany is subject
to the Act, and that the presiding Judge has jurisdiction to hear
and deci de these cases. They al so agreed as to the
identification, authenticity, and adm ssibility of their
respective hearing exhibits. Any objections to the admssibility
of any docunentary exhibits were heard and di sposed of during the
course of the hearing, and they are noted where relevant in the
findi ngs and concl usi ons made in these proceedi ngs.

The order and citations at issue in these proceedi ngs are as
fol | ows:

VEVA 84-168-R

Section 107(a) I nmm nent Danger Order No. 2127007, issued on
March 6, 1984, states as foll ows:

The investigation of a fatal haul age accident at this
m ne reveal ed that the foll owi ng conditions
collectively constitutes an inmm nent danger: the

haul age roadway extending fromthe coal pit was not
constructed of material selected to insure stability in
that a section of the roadway 200 feet outby the pit
was constructed of spoil material with cracks and slips
al ong the el evated edge, the width of the roadway was
reduced from25 to 14 feet where the rock haul age truck
involved in the fatal accident slipped fromthe roadway
surface resulting in crushing injuries to the operator
as the truck overturned while descending the el evated
enbanknment. 077.1605(k). The berm provi ded al ong the
outer edge of the elevated roadway was not adequate to
retain the heavy equi pnent utilizing the roadway in
that | oose, unconsolidated earth naterial was used to
construct the berns.

077.1600(c). The haul age roadway involved in the

acci dent was not conspi cuously marked or warni ng
devices installed to insure the safety of the workers
in that the roadway wi dth was reduced from?25 to 14
feet 2 inches with no markers or devices to indicate
t he change.

077.1713(a). At |least once during each working shift
an adequat e exam nati on was not nade
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by Ray Hanshaw, day shift foreman, or Lew s Maggard,
2d shift foreman, in that the forenman had travel ed the
area of the roadway included in the fatal accident and
had taken no action to mark the narrow areas, repair the
unst abl e bernms, or correct unstabl e roadway.

VEVA 84-169-R

Section 104(a) Citation No. 2127008, with "significant and
substantial” (S & S) findings, citing a violation of nmandatory
safety standard 30 C F. R [077.1605(k), was issued on March 6,
1984, and the conditions or practices cited are as foll ows:

The bermns provided al ong the outer bank of the el evated
roadway was not adequate to restrain the heavy

equi prent utilizing the road in that |oose,

unconsol i dated earth spoil material was used to
construct the bernms. This condition was one of the
factors that contributed to the issuance of |nm nent
Danger Order No. 2127007 dated 3-6-84; therefore no
abatenent tinme was set.

VEVA 84-170-R

Section 104(a) Citation No. 2127009, with "significant and
substantial” (S & S), findings, citing a violation of mandatory
safety standard 30 C F. R [77.1600(c), was issued on March 6,
1984, and the conditions or practices cited are as foll ows:

The haul age roadway | eading to the pit in a fatal

acci dent area was not conspicuously marked or warning
devices installed to insure the safety of the workers
in that the roadway wi dth was reduced from 25 feet to
14 feet and 2 inches, without markers or devices to

i ndi cate the change. This condition was one of the
factors that contributed to the issuance of |nm nent
Danger Order No. 2127007 dated 3-6-84; therefore no
abatenent tinme was set.

VEVA 84-173-R

Section 104(a) Citation No. 2352240, with "significant and
substantial” (S & S), findings, citing a violation of mandatory
safety standard 30 CF. R [077.107-1, was issued on March 7,
1984, and the conditions or practices cited are as foll ows:
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Roy Hanshaw, whose work assignnments require that he be
certified or qualified has not received the required
annual training under part 77.107-1 for certified persons
in that M. Hanshaw has not received annual training courses
in the tasks and duties which he perforns at this mne as a
certified person since Decenber 4, 1982.

VEVA 84-172-R

Section 104(a) Citation No. 2352241, with "significant and
substantial” (S & S), findings, citing a violation of mandatory
safety standard 30 CF. R [077.701-1, was issued on March 7
1984, and the conditions or practices cited are as foll ows:

Loui s Maggard, evening shift foreman at this m ne whose
wor k assignnents require that he be certified or
qual i fied has not received the required annual training
under part 77.107-1 for certified persons in that M.
Maggard has not received annual training courses in the
tasks and duties which he perforns at this mne as a
certified person since Decenber 4, 1982, and therefore
has not been trained within the past 12 nonths.

Procedural Rulings

VWhen the hearing was convened on Tuesday, March 12, 1985,
MSHA' s counsel noved to amend the civil penalty proposals to
allege a violation of section 77.107, as an alternative to the
original citation of section 77.101-1, in connection with
citations 2352240 and 2352241. In support of the notion, counse
asserted that both sections deal with training prograns and may
be read and consi dered together, and that any evi dence adduced
during the course of the hearing in support of the citations
could be used to support violations of either section 77.107 or
section 77.107-1, and that the respondent would not be prejudiced
since the citations have been abated and respondent’'s counsel had
been previously notified that MSHA woul d seek to amend the
pl eadings to conformto the evidence.

Val | ey Canp's counsel objected to the proposed amendnents to
t he pl eadi ngs, and after hearing argunents on the record, the
obj ections were overruled and MSHA's notion to anend was granted
fromthe bench. My ruling in this regard is reaffirmed. | believe
it is clear that under Rule 15(b) of the Federal Rules of Cvil
Procedure, which apply to this case, 29 C.F. R 02700.1(b), 1
have the authority and duty
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to consider issues raised by the evidence, even if they are not
specifically pleaded. Further, in view of the fact that Valley
Canp was on notice of the proposed anendrment and abated the cited
conditions, | cannot conclude that Valley Canp has been

prejudi ced. The courts have liberally construed the rules
concerni ng pl eadi ngs, and have held that they are easily anended,
Nati onal Realty and Construction Conpany, Inc. v. Qccupationa
Safety and Health Revi ew Commi ssion, 489 F.2d 1257
(D.C.Gr.1973).

Val l ey Canp's counsel also raised an objection to the
testinmony of MSHA's witness, Dr. Wi. The basis for the objection
was the assertion that Valley Canp was not specifically informed
during the discovery in this case that MSHA intended to call any
expert witnesses. In addition, counsel asserted that she had no
opportunity to depose Dr. Wi, and that absent this opportunity,
she was ill-prepared to prepare for his testinony, or to
chal l enge it.

VWile it is true that Valley Canp's counsel was advi sed
aproximately a week or so in advance of the hearing that NMSHA
intended to call Dr. Wi as a witness, Valley Canp's counsel did
acconpany Dr. Wi during a site visit to the m ne on Monday, March
11, 1985, the day before the conmrencenent of the hearing, and had
an opportunity to speak with him It is ny understandi ng that
Val l ey Canmp's counsel did in fact speak with Dr. W concerning
his know edge of the facts of this case, and that MSHA' s counse
had made a profer concerning Dr. WI's testinony.

After further consideration of Valley Canp's objections to
Dr. Wi's testinony, it was denied. In addition, Valley Canp's
nmotion for a continuance of the hearing in order to afford Valley
Canp an opportunity to depose Dr. Wi was |ikew se denied. My
rulings in this regard are based on ny belief that Valley Canp
had adequate know edge as to the nature of Dr. WI's testinony,
and had a full and fair opportunity to cross-examne him In
addition, the parties were advised that | have discretion to
weigh Dr. Wi's testinmony in light of his know edge, or |ack
t hereof, of any specific facts of the case, and that any further
conti nuance of the hearings for the purposes of deposing Dr. W
was not warranted.

MSHA' s Testi nony and Evi dence

MSHA | nspector Homer S. Grose testified as to his background
and experience, and he confirmed that he has been an inspector
since 1971, and that his experience includes inspections of
underground and surface mnes. He has
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recei ved training, and has attended surface nining training
sessions at MSHA' s Beckl ey M ne Acadeny and Bel nont Technica
College. Prior to his enploynent as an inspector, he was enpl oyed
in the private mning industry, and has worked as a genera

| aborer, jack setter, section foreman, and mne foreman, and he
confirmed that he is a certified mne forenman

M. Gose stated that his prior mning experience includes
enpl oyment in 1969 with the engi neering departnent of the Island
Creek Coal Company. This experience included work in underground
and surface m ne surveying, and he has worked as a roadman and
transitmn

M. Gose confirmed that he issued the inmm nent danger
order, the citation for insufficient berns, and the citation for
| ack of warning devices on the haul age road where a fata
acci dent occurred on March 5, 1984 (exhibits G1, G2, G3). He
stated that these citations were issued after the conpletion of
an accident investigation on March 6, 1984 (exhibit G7). He
confirmed that he was in charge of the investigation and authored
the report. The eval uations, discussion, and concl usions which
are in the report are based on informati on and statements he
recei ved fromm ners and managenent representatives intervi ewed
during the course of the investigation

M. Gose identified exhibit G4 as a series of 25
phot ogr aphs taken during the course of the investigation on March
6, 1984, and he expl ai ned what was portrayed in each of the
phot ographs. He al so expl ained the basis for each of the nunered
"eval uati ons" discussed in nunbered paragraphs 1 through 6 of his
report of investigation, and confirmed that the information and
conclusions stated therein were obtained through his interviews
conducted during the investigation. He confirmed that he did not
vi ew the haul age road in question prior to the accident, and that
all of the information and evidence to support the order and
citations which he issued was obtai ned after the accident during
his investigation.

M. Gose testified that he issued the imm nent danger order
because the informati on he devel oped during the course of his
i nvestigation indicated to himthat the roadway was not designed
and constructed in a manner consistent wth prudent engineering
practices. He also believed that the roadway bernms were
constructed of |oose, unconsolidated materials, and that there
was | oose spoil materials consisting of wet materials, rocks, and
| oose dirt, which had slipped along the edge of the roadway at
the | ocation where
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t he haul age truck in question had run off the road. He al so
determ ned that one portion of the haul age road had been reduced
froma width of 25 feet to 14 feet 2 inches, and that this area
was not nmarked or otherw se provided with warning devices to
alert or warn the truck drivers. Gven these conditions, plus the
fact that m ne enployees reportedly were reluctant to use the
road after the accident, he decided to issue the order so as to
preclude further use of the road until the conditions could be
corrected.

M. Gose stated that he neasured the axle height of the
haul age truck which ran off the road and determ ned that the
di stance fromthe road vertically to the md-axle of the truck
was 22 inches. His neasurenents of the existing berm heights
al ong certain |ocations on the roadway were 24 inches, 14 inches,
and 18 inches, and the 14 and 18 inch neasurenents were in the
proximty of that portion of the roadway where the truck tires
made marks in the roadway before going off the edge. He issued
the bermcitation after determ ning that the berm height at the
poi nt where the truck left the road was not 22 inches high, and
he confirmed that this m d-axle berm height requirenment was not
in conpliance with MSHA's policy guidelines. In addition, he was
of the opinion that the berm heights were also insufficient in
that the driver of a truck would have difficulty seeing the berm
and woul d be unable to distinguish it fromthe roadway itself.
The inability of the driver to distinguish the bermwould i npact
on safety since the driver would not be able to use the bermto
restrain his vehicle.

Wth regard to the citation for inadequate warning devices
on the narrow portion of the roadway, M. Gose confirned that he
found no evidence that any such warni ng devices had ever been
installed, and he indicated that m ne managenent did not disagree
with his finding in this regard.

M. Gose identified exhibit G8 as a copy of his notes nade
during the course of his investigation, and he expl ai ned how he
made hi s measurenments concerning the noted wi dths of the roadway.
He confirmed that the nmeasurenments recorded by the mne operator
were close to his and only differed by a matter of inches. He
expl ained that the differences were the result of the precise
| ocations and reference points used to nake the measurenents, and
he did not believe that such differences were significant or
material (Tr. 58-185).

On cross-exam nation, M. Gose conceded that he had no
personal know edge as to how t he haul age road i n question
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was originally constructed, and he confirmed that no tests or
other determnations were nmade to ascertain the specific
materials used in the construction of the haul age road. He stated
that he was concerned over the fact that the roadway was not
provided with any drainage ditches to allow for water drainage,
and he was of the opinion that any water accumnul ati ons on the
roadway would tend to undermine its stability and woul d
contribute to the slippage of the spoil materials used to support
t he roadway.

M. Gose confirmed that he was not present during the
abatement of the order or the citations which he isued. However,
he stated that he | earned fromthe inspector who abated the
citations that spoil materials were used to construct and repair
t he roadway, and that the spoil was cut fromthe highwall side of
t he haul ageway to widen it at the point where it was originally
narrow. He conceded that the sane spoil materials used to
originally construct the roadway were al so used to achieve
abatement, but that the materials were conpacted and consol i dat ed
by a bull dozer to insure stability.

M. Gose believed that the failure of the outer edge of the
roadway, the inadequate berns, and the narrow roadway w dth al
contributed to the fatal accident. In his opinion, the failure of
the roadway was due to the | ack of prudent engi neering design

M. Gose stated that the ground geology and terrain wll
affect the condition of a roadway, and he conceded that in a
contour surface mne such as the No. 45 mine, there is [imted
roomto nove equi pnent on the roadways. He al so confirned that
such factors as the speed of the truck, the skill of the driver,
and his know edge of haul age procedures should all be considered
in determning the safe utilization of the roadway.

M. Gose indicated that he determ ned that the accident
victimBruce Hartwell had driven trucks on the haul age road in
guestion at |east two weeks prior to the accident, and that the
roadway was changing during this period of time in that portions
of the roadway were slipping and failing.

M. Gose confirmed that his investigation reveal ed that at
| east one ground slip had ocurred on the roadway at |east two
weeks prior to the accident when the roadway was constructed. He
al so confirmed that an unidentified enpl oyee advi sed hi mthat
anot her slip had occurred at the accident area, or in close
proximty to the | ocation where
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the truck left the roadway, and that drivers were reluctant to
use the roadway. The condition was corrected by novi ng spoi
material fromthe adjacent bank into the affected portion of the
roadway which had failed. The roadway was al so widened in this
sanme manner at that tine.

M. Gose stated that he neasured the roadway wi dth at the
| ocation where the truck went over and that it was 14 feet, two
inches wide. He identified the map included as part of the
accident report (G 7), and stated that he had "no problent wth
t he accuracy of the measurenents or the information shown on the
nmap.

M. Gose identified photograph No. 3 in exhibit G4 as the
tire tracks of the truck as it left the road. He al so confirned
t hat phot ographs nunbered 3, 6, and 10 show no evi dence of any
braking or sliding by the truck. He believed that the weight of
the | oaded truck expedited the road failure process, and that
other factors, including standing water, indicated that the
roadway was failing. He conceded that his order and acci dent
report do not state that the presence of any water, or |ack of
adequat e water drai nage, were factors contributing to the failure
of the roadway.

M. Gose confirmed that he had no know edge of the nine
haul age procedures, but that a mne representative advised him
that the general w dths of the m ne haul age roads were 20 to 30
feet wide. In response to further questions, he stated that given
the history of roadway slippage, and given the fact that heavy
equi prent used the roadway, which was slick and wet, he would
have insured that the roadway materials were conpacted, and he
woul d have sought advice from "hi gher m ne managenent” as to how
to maintain the roadway in a safe condition

M. Gose was of the opinion that the roadway berns shoul d
be hi gh enough to permt the equi pmrent operators to visually
observe themso that the trucks would be defl ected back onto the
roadway in the event they encountered the berm In his opinion
the berns shoul d have been constructed with a wi de base, and at
hei ghts of six to eight feet. He also believed that the mne
operator should have nmade a better selection of materials to
construct the roadway, and should have insured that the materials
wer e adequately conpacted. He confirmed that he did not survey
all of the berns al ong the haul age roadway in question

M. Gose stated that an eyewitness to the acci dent had
stopped his truck on the outer portion of the roadway to all ow
the right of way to the | oaded truck which went off
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the road to pass between himand the base of the spoil bank on
the inside of the roadway, and that this was a standard practice
(Tr. 185-320; 335-445).

MSHA | nspector Beauford T. Slaughter testified that he has
18 years of experience in surface mning and that he has been
enpl oyed as an MSHA surface mining inspector for 10 years. H's
prior mning experience includes work as a shift foreman and
equi prent mai nt enance work. He confirmed that prior to the
accident he last inspected the No. 45 mine in July 1983, but the
roadway was not inspected because m ning had not yet progressed
that far and the road was not as yet built.

M. Slaughter confirned that he assisted Inspector G ose
during his accident investigation and hel ped hi m nake his
nmeasurenents. He also confirned that he reviewed the mne
training records on forenen Roy Hanshaw and Louis Maggard and
found no evidence to establish that they had recei ved annua
refresher training as required by MSHA's Part 77 regul ations.
Conmpany records indicated that they | ast received training on
Decenmber 14, 1982 (exhibits G 11 and G 12).

M. Slaughter identified exhibit G 12 as the MSHA approved
training programfor the m ne. He asked m ne nanagenent for
evi dence of any training received by the two individuals
subsequent to 1982, and when it could not be produced he issued
the citations. He believed that the negligence was noderate
because he was not sure whether the two individuals were not
trai ned or whether the conpany records were lost. The citations
were term nated by another inspector after the training was given.

M. Slaughter confirned that he termnated M. Gose's
i mm nent danger order after neeting with MSHA and State of West
Virginia officials and verifying that proper abatenent nethods
were followed. The affected road materials were renpoved by a
bul | dozer, but he did not observe the entire reconstruction of
t he roadway and was only present for part of the abatement. He
observed the materials used to repair the roadway, and he
described themas a "grey, slate-like material." The material he
observed on the outer edge of the roadway which had fail ed was
different material, and upon observation prior to the abatenent,
it appeared to be brown in color, and appeared to be | oose spoi
and rock. He also believed that the materials used to construct
t he outside edge of the roadway was different fromthe materials
used on the inside portion of the roadway. The outsi de roadway
portion consisted of soft materials incapable of
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hol di ng the truck, and he believed that this portion of the
roadway was unsafe.

M. Slaughter stated that he was only present for a half
hour during the abatenment, but he believed the dozer dug up the
roadway which needed to be repaired to a depth of two to three
feet. After the abatenent was conpl eted, he observed that the
berms were constructed higher and | arger than they were at the
time of the accident, and while he did not nmeasure them he
believed that after abatement, the berns were three to four feet
high, with a three foot base. Al of the old bermwas taken out
and replaced during the abatenent. After the roadway slipped, he
considered it to be unsafe.

M. Slaughter confirnmed that he regularly inspected the mne
at least two tinmes a year, and he did not believe it was unusua
for a roadway to permt the passage of only one truck at a tine.
After abatenment, the roadway was 16 to 18 feet wi de, and stakes
with signs stating "one lane traffic" were installed where the
roadway permtted the passage of only one truck at a time (Tr.
489-490). Wth regard to the training citations, M. Slaughter
stated that he woul d have accepted the State certifications for
nmedi cal technician training in lieu of the required first aid
training, but that he did not know about these certifications
when he issued the citations (Tr. 452-495).

On cross-exam nation, M. Slaughter confirmed that prior to
the accident, he had visited the mne on at |east 20 or nore
occasions during his inspections. He indicated that the | ast page
of the training plan covers the required "Part 77" training
requi renents. He believed that the cited nandatory standard
requi res annual training for both qualified and certified
persons, and he conceded that M. Hanshaw and M. Maggard were
"certified persons” under the applicable state | aw

M. Slaughter testified as to what he believed the training
requi renents under Parts 77 and 48 to be (Tr. 496-500; 509-512).
He confirmed that he found no evidence that the two cited
i ndi vi dual s had been trained in 1983, and that this forned the
basis for the citations (Tr. 517-519). He believes that
"refresher training and retraining" are synonynous terns (Tr.
520).

M. Slaughter confirnmed that he term nated the inmm nent
danger order, and he described the area where the abatenment work
took place (Tr. 526-535). He confirnmed that he never issued any
previous citations at the m ne for narrow road
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wi dt hs, and he could not recall whether he had issued any
previous bermcitations (Tr. 538).

M. Slaughter stated that in order to satisfy the
requi renents of Part 77, certified individuals have to undergo
training under Part 48, and that this training could be used for
certified individuals (Tr. 544}. He explained the different
provi sions of the applicable training program and the operator's
obligations pursuant to the plan (Tr. 545-551).

James W Westfall, testified that he was enpl oyed at the No.
45 surface mine in March 1984, and that he started work there on
February 8, 1984. He was enployed as a truck driver, and was at
work on the evening shift on the day of the accident. He
confirmed that he operated one truck al ong the haul age road, and
that the accident victim Bruce Hartwell, operated a second
truck. M. Hartwell made the first trip, and M. Westfall nade
t he second one.

M. Westfall stated that inmediately before the accident he
pull ed his truck over to the outside portion of the roadway in
anticipation of M. Hartwell passing himon the inside between
his truck and the spoil bank

M. Westfall identified photograph No. 2 in exhibit G4 as
the area where his truck was stopped, and he stated that he first
observed M. Hartwell as he cane around the curve in the roadway
at the area shown in the top of photograph No. 22, and that he
was travelling at an approximate speed of 5 to 10 m|es per hour

M. Westfall stated that he observed M. Hartwell attenpt to
get out of the truck as it began to | eave the roadway, but he
could not state precisely where he saw M. Hartwell on the
roadway when he first observed hi m because he was not paying
close attention to him He stated that M. Hartwell attenpted to
get back onto the roadway after his truck was at the edge of the
roadway, and that his front wheels were cut to the |left towards
the roadway. He believed that M. Hartwell had skidded over to
t he edge of the roadway, but that he was over "too far," and that
is what caused himto skid towards the outer edge. He believed
that M. Hartwell was "on or close to" the berm but he was not
sure whet her he skidded or drove off the edge of the roadway.

M. Westfall stated that it appeared that M. Hartwell's
truck "took out the bernm and that the truck appeared to begin to
turn over "in slow notion” as it began to go
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over the edge. M. Westfall indicated that the roadway surface
was wet and that there was a "drizzly" rain all day.

M. Westfall stated that when he travelled the roadway he
al ways stayed away fromthe berm because the presence of the berm
indicated to himthat this was an area to stay away from He
confirmed that he never encountered any problemdriving through
the acci dent area, and that he woul d be approximately a foot from
the bermas he woul d pass along the roadway near the scene of the
aci dent .

M. Westfall stated that a | oaded truck al ways has the right
of way on the roadway and that enpty trucks always stayed to the
outside to permt |oaded trucks to pass to the inside. There are
several narrow road | ocations where enpty trucks pull over to
yield the right of way to | oaded trucks conming in the other
direction.

M. Westfall confirned that he had worked with M. Hartwell
in the past and that he considered himto be a good driver, and
he was not aware of any problems with M. Hartwell's driving
ability. M. Wstfall also confirnmed that drivers normally do not
wear seat belts.

M. Westfall identified exhibit G 13 as a statenent he
signed for the Kanawha County Sheriff's office after one of its
representatives interviewed himduring the course of the accident
i nvestigation. M. Wstfall stated that after the accident, he
woul d not drive his truck on the roadway because he was too
"shook up" (Tr. 557-580).

On cross-exam nation, M. Wstfall identified photograph No.
2, exhibit G4, as an area where he knew that only one truck
could pass. He stated that a | oaded truck should al ways "hau
toward the spoil," and that he would always stop in a wide area
with an enpty truck and wait for the | oaded truck.

M. Westfall stated that after he stopped his truck to wait
for M. Hartwell, the m ne superintendent passed himin a Ford
Bronco shortly before M. Hartwell came around the curve (Tr.
587). M. Westfall confirnmed that he had never driven into the
berm and never experienced any trouble in traversing the roadway.
Al t hough safety neetings are normally held on Mondays, M.
Westfall could not specifically recall whether such a neeting was
hel d on the day of the accident.

M. Westfall confirmed that he had al so driven over the
ot her m ne haul roads, and that there were several places
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where only one vehicle could pass, and that he did not consider
this to be unusual. He also confirmed that he had worked at other
m ne sites and the road construction at those nmnes was simlar
to the road construction in question in this case (Tr. 586).

M. Westfall stated that when he observed M. Hartwell's
truck close to the outer edge of the roadway, there was room
close to the spoil side, and he indicated that "there was bound
to have been room over there" (Tr. 589).

Eric V. Augustine, was called as Valley Canp's w tness, and
he testified that he is nowlaid off fromhis job at the Valley
Canp Coal Conpany, but that prior to Decenmber 1984, he was the
chi ef engi neer, and was enployed in this capacity on the day of
the accident. He is a graduate of Lehigh University, with an
i nter-disciplinary degree in mechani cal engi neering and systens
| evel biology. He was infornmed of the accdent by a tel ephone cal
to his office located in the town of Shrewsbury, sonme 15 m nutes
fromthe mne site. He went to the accident scene the next
nmor ni ng and acconpani ed the inspection teamduring its
i nvestigation. He was with I nspector Grose for approximtely 35
to 45 m nutes while conducting a prelimnary visual inspection of
t he acci dent scene. M. G ose then asked himto produce a nmap of
the area, and since M. Gose indicated that he wanted a scal e
map which would fit in a folder, M. Augustine took this to nean
amp 8 1/2 by 11, or "legal size." M. Augustine believed that
this would be difficult to produce, and after further discussion
it was agreed that the nmap would be to "20 foot scale,” with
"five foot contour"” lines. M. Gose al so suggested that the
| ocation of berns be included on the map, as well as other
i nformati on concerning the accident (Tr. 594-605).

M. Augustine stated that he "stayed close" to the
i nspection party the day after the accident so that he coul d take
notes and listen to what may be required to produce a map, and he
confirmed that he began the actual site survey after the
i nspection party left at noon that same day. H's survey crew
consi sted of a rodman, a transitman, and a draftsman who took
notes, and they were all experienced men. M. Augusttine
supervi sed themduring the survey (Tr. 608-610).

M. Augustine stated that the map which appears as part of
MSHA' s accident report (exhibit G7), was not the final map he
produced, and he indicated that it was a reduced photocopy of his
map (Tr. 614). He stated that he could not make any neasurenents
fromthe map in the accident report,
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and that he would need the original map to verify distances
accurately.

Wth regard to his original map, exhibit ALJ-1, M.
Augustine stated that the single asterisk nunbers are primarily
road wi dt hs neasured by his crew during the survey (Tr. 623). The
doubl e asterisks are MSHA' s neasurenents (Tr. 632). In response
to questions concerning sone of his measurenents, M. Augustine
stated that the neasurenents depict an area fromthe outernost
discernible tire tracks on the road. He expl ai ned that he used
t hese neasurenments because prior to contour surface mning, "a
dirt road is where there are tire tracks, not a flat area" (Tr.
626). He explained further that a road was not considered to be
the width of the bench, but rather, the area where the vehicles
travel ed. This di stance was determ ned by measuring the
outside-to-outside tire tracks or "usable roadway" (Tr. 626).

M. Augustine expl ai ned how he plotted the el evati on contour
lines shown on his map (Tr. 634-646). He conceded that he could
not tell what type of vehicle made the tire tracks shown on
phot ographic exhibit CR-3, and he marked the areas on the
phot ogr aph where he placed his tape neasure to neasure the width
of the useabl e roadway, and he expl ai ned how the di stances were
determ ned (Tr. 662-665). Wien asked whet her anyone neasured
between the two points drawn on the exhibit, M. Augustine stated
that "I neasured the tire tracks" (Tr. 667). He al so expl ai ned
hi s observations as he watched I nspector G ose nake his
nmeasurenents with a cloth tape (Tr. 668-670).

M. Augustine stated that he and his crew took three and
one-hal f hours to survey the accident area, and that he applied
accept abl e survey practices in making his map (Tr. 671). He
confirmed that the subject surface mne is adjacent to a nearby
underground mne and that there are known surveyed el evati ons
wi thin the underground mne. He also confirmed that Valley Canp
has done extensive core drilling operations to ascertain "the dip
of the coal" (Tr. 673). He stated further that any water bel ow
the surface would tend to collect to the base of the highwall,
and that the horizontal distance fromthe base of the highwall to
t he outernost edge of the bank where the truck went over was 130
to 140 feet (Tr. 675).

On cross-exam nation, M. Augustine explained the
significance of the "certification" process for mne maps, and he
confirmed that the map which is a part of MSHA's investigative
report is not "certified" (Tr. 683). He
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confirmed that he is not a registered engi neer or surveyor, and
that none of his survey crew were regi stered surveyors (Tr. 684).
He reiterated the significance of the elevation contour |ines as
shown on the map which he produced, and he expl ai ned how t he

i nformati on appearing on the map was obtained (Tr. 685-693). He
confirmed that the contour lines are of no use in determning the
wi dth of the roadway (Tr. 693).

In response to questions concerning any di screpancies in his
measurenents of the width of the roadway, and those made by
I nspector Grose, M. Augustine indicated that it would depend on
the point of reference used in the neasurenents, and that
measuring fromtire track to tire track, as opposed to neasuring
fromthe base of the spoil bank to the berm would account for
some of the differences and di screpancies (Tr. 720-724). He al so
believed that his nmeasurenments were nore accurate than the
i nspector's, and that it was possible that the person holding the
other end of the inspector's tape neasure nmay have been standi ng
two feet fromthe end of the road (Tr. 729). M. Augustine
denonstrated how he arrived at certain nmeasurenents by using a
triangul ar engineer's ruler, and he did so in response to
qguestions from MSHA' s counsel (Tr. 735-739).

M. Augustine stated that he was not aware of the fact that
a portion of the roadway was falling or slipping out on the
nmorni ng before the day of the accident, but that two weeks before
the accident he was aware that "there had been sone novenent of
the material downslope fromthe road" (Tr. 764). Wen asked to
expl ain how he becanme aware of this condition, M. Augustine
responded as follows (Tr. 766-769):

Q Okay. well, let nme ask you this: How did you becone
aware of the slip two weeks previous to the accident?

A. Let's see, in the process of driving through the
area. It was not such that--you know, I'd seen it, went
t hrough the area or had noticed that, you know, there
were no trees, this gap and no trees down bel ow, and
went through it and just had a casual conversation wth
the pit forman at the tine.

Q Was that on the day shift or the evening shift?

A. That probably woul d have been around shift change.
That's usually when | tried to get up
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there. I found it nore productive for use of ny tine.
Q Okay. Well, who did you have the conversation w th?
A. It would have been one or both of the shift forenen,
and it was--what happened down there, well, it was
moving a little bit, so, you know, it was taken care
of .

Q Okay. So, you didn't play any part in the correction
of the slip?

A. No. No. No.

Q The one that was two weeks before the accident,
right?

A. Yeah.

Q Okay. And you didn't know about the one that was the
nor ni ng of the accident?

A. No.

* * * *

THE WTNESS: Well, | was about to say that it was in
the area--

JUDGE KOUTRAS: Were?
THE WTNESS: In the area of the accident.

JUDGE KQUTRAS: Two weeks before, you saw a slip,
evi dence of a slip?

THE W TNESS: Sone material novenment. Yes.

JUDGE KOQUTRAS: Ckay. All right.

BY M5. d SMONDI :

Q Was there anything el se? Did you have any ot her

i nvol venent with this, other than you had a casual
conversation with one or both of the foreman and they

said it was corrected and--was there anythi ng beyond
that, any involvenent that you had--
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A. Based on ny observation, you know, based on ny observation

nmy question satisfied the--you know, 1'd satisfied ny
i nformati on request on the way out, there was no materi al

nmovenent in the consequent--and | was up there, we brought an
auger up later through the area, or there was an auger brought
up at about that tinme sometine. | went up and was checki ng on

t he auger, would drive through and gl ance down over the road.
That's the kind of thing where you notice--you know, people tend
to notice things as they change, not that something' s the sane

for 15.2 days, and | just |looked at it because that's--I

by it. But, I had no information in hand to be concerned about

it or to generate sone kind of investigtion

Q Didyou look at it fromthe road's surface, or from
the side of the road?

A Well, from you know, wal king down over the berm
getting down on the slope. Because from you know,

| ooki ng down at that distance, you know, sonetines in
t he eveni ngs you can't really--because of the shadows,
you can't tell--of displacenment, whether it's

di spl acenent or a shadow, and | was curious enough to
wal k down there and wasn't overly inpressed with the
severity of it.

M. Augustine stated that he travelled the roadway in
guestion prior to the accident and viewed the bernms. Although he
did not neasure them he indicated that he did wal k over them and
he estimated that the height of the berns were "sonewhere between
t he height of ny knee, and ny, you know, my belt buckle, ny
wai st” (Tr. 778). He estimated the heights to be between 19 and
31 inches (Tr. 778). He did not view the bernms on the day of the
accident (Tr. 779).

Wnford L. Saunders testified that he was enpl oyed at the
No. 45 m ne from Novenber 22, 1979 to February 20, 1985, when he
was laid off. He was enployed as a "heavy truck driver, and he is
famliar with the haul age road where the accident occurred. He
identified the photographs in exhibit G4 as the haul age road
area in question, and he believed the roadway had been in
exi stence for at |east 60 days prior to the accident, or at |east
until all of the coal was mned (Tr. 906-909).
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M. Saunders confirmed that he took part in the construction of
t he roadway, and he indicated that spoil and overburden materials
taken fromthe spoil pile were used in its surface construction
The materials were trucked fromthe pit to the roadway | ocation
and then dunped and spread out by a bull dozer. The roadway
materials consisted of the outcrop of shale, sandstone, soil, and
some rocks. The |arger rocks were not used, and while sone of the
materials were used to construct portions of the roadway, other
spoil materials were left on the inside of the spoil bank to
serve as the inside of the roadway. M. Saunders indicated that
the spoil materials were not separated or sized, but that the
outcrop consisting of shale and dirt provided the main source of
the materials for the roadway. He described a roadway "lift" as a
| ayer of materials six to ten inches high which is conpacted on
t he roadway by equi prent running over it, and this serves as the
roadway surface and base (Tr. 910-922).

M. Saunders stated that there was a water problemwth the
roadway area during "this entire period." He stated that water
was com ng out of the coal seam and runni ng under the spoil bank
and roadway. He observed sonme slips in the roadway areas in
guestion, and he nentioned evidence of earth and tree novenent as
an indication that the bank adjacent to the roadway was sli pping.
He specifically recalled a | arge beech tree approxi mately 60 feet
fromthe edge of the roadway incline which he observed "I eani ng
and noving," and each day he viewed it, it was |eaning and noving
nore. He called this to the attention of foreman Roy Hanshaw, and
M. Hanshaw i nformed himthat he "would watch it." M. Saunders
al so indicated that the beech tree in question was al so di scussed
in safety neetings (Tr. 922-934).

M. Saunders believed that water was trapped behind the
spoi | bank and was | eaki ng t hrough the roadway. He al so believed
that the source of the water was an ol d abandoned under gr ound
m ne whi ch had been augered through, thereby rel easing 10, 000
gall ons of water per mnute. M. Saunders indicated that nine
engi neer Eric Augustine was aware of the presence of the water,
and that a week or two before the accident, the water washed out
part of the haul age road materials. The water washed fresh dirt
"down to the solid" portion of the roadway, and M. Saunders
asserted that nothing was done to correct the condition. He
stated that Foreman Hanshaw was working the day the water was
rel eased, and the force of the water pushed the auger out of the
bore hol e. Augering was done in an effort to recover sonme of the
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coal left in the abandoned underground pillars (Tr. 934-941).

M. Saunders identified photograph #3, exhibit G4, as the
bank adj acent to the roadway, and he indicated that on the day of
the accident four feet of that roadway had slipped. He believed
that the slippage was caused by rain and nud. Because of this
condition, a 12-foot w de truck could not pass through the
roadway, and he and another truck driver, C arence Col eman
refused to drive their truck through the area because of the road
condi tion. M. Saunders believed that Foreman Hanshaw was
informed of the condition, and that he instructed end | oader
operator Bruce Estep to "take enough spoil out of the bank" to
permt the trucks to cross the area (Tr. 948-953).

M. Saunders stated that M. Estep w dened the road by
digging into the inside adjacent spoil bank, and that M. Estep
dunped the materials which he had dug out of the bank over the
edge of the roadway where it had slipped, and sinply left it
there. After the roadway was wi dened in this nmanner, there was
roomfor the trucks to pass, but it was a "tight fit." M.
Saunders indicated that he had to "hug the spoil bank” to
maneuver through the area, and had a one-foot clearance on either
side of his truck. He estimated that the roadway had been w dened
by two to three feet on the inside, and one foot on the outer
edge by the process of digging into the spoil bank and dumnping
the material at the edge of the road. M. Saunders stated that
whil e M. Hanshaw did not personally cone to the area prior to
the work done by M. Estep, he believed that had M. Hanshaw seen
the condition he woul d have told the truck drivers about it (Tr.
954-959) .

M. Saunders identified the pile of material shown on the
edge of the roadway in photograph #2, exhibit G4, as a three
foot high berm approximately three feet thick. The purpose of
the bermis to warn a driver that he is at the edge of the
roadway, and M. Saunders indicated that he does not like to get
too close to the berm In his opinion, a bermshould be
constructed at least six feet thick at the base, and with a
hei ght of four feet or nore, so that he can observe it or "fee
it" with his truck. He believed that an 18 to 22 inch berm
constructed of |oose nud and materials is insufficient to serve
as any warning (Tr. 962-967; 990-992).

M. Saunders stated that he had driven the sane truck driven
by the accident victimand found nothing wong with the truck
After the accident, he would not have driven
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across the roadway because he did not believe it was safe (Tr.
994).

On cross-exam nation, M. Saunders conceded that he drove on
the roadway with his truck prior to the day of the accident. H's
normal truck speed is maintained at five to ten mles per hour
and if it is raining, the speed is naintained at approxi mately
seven mles an hour with fully | oaded truck. He believed that a
| oaded truck at this speed should be able to stop within 20 feet
after the driver applies all of his brakes (Tr. 995-997).

M. Saunders stated that the haul road was maintained by a
dozer or |oader, and the only tinme a scraper was used was when
sonmeone conpl ai ned about the road condition. He recalled filing a
safety conplaint in the past on another haul road, but could not
recall the details. He did not report any specific road
conditions to anyone on the day of the accident, and when asked
why reports are not nmade, he answered that he was reluctant to
conpl ai n because he wanted to keep his job (Tr. 1063).

M. Saunders stated that the auger in question was operating
agai nst the highwall at the sane level as the pit, and that it
was | ocated approximately 200 to 300 feet behind the open pit.

Wat er was coming out of the coal seam at the bottom of the

hi ghwal | , and he believed that this was a conmon occurrence. M.
Saunders stated that the haul age road in question was

approxi mately 1200 feet long, and that there were times when
there were no berns on it at all. He nmaintained that berns were
constructed by m ne managenment as soon as they believed that an
i nspector was on the way to the mne to conduct an inspection

M. Saunders stated that there was a "serious water problent
in the haul age road area, and he attributed this to augering
whi ch he believed began sonetinme in February or March 1984 (Tr.
1029). He indicated that the water was com ng out of the coa
seam and he confirnd that this is comon when mning is
conduct ed around deep mnes (Tr. 1032). He indicated that the
water was present in the pit under the spoil and that "it was
just sitting there" in pools, and possibly running off to the
out side | owest portion of the pit (Tr. 1033-1035).

M. Saunders alluded to the fact that the haul age road in
guestion al ong the accident scene was only one-lane w de.
However, when asked to explain further, he stated that a disabl ed
bul | dozer was parked al ong the edge of the roadway
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and that is what caused the roadway to be narrowed down to one
| ane (Tr. 1074-1076).

Bruce Estep testified that he has been enpl oyed at the No.
45 m ne for approximately four and one-half years as a day shift
end | oader operator. He stated that he was famliar with the
scene of the accident along the haul age road in question, and he
identified the photographs in exhibit G4 as the area where the
acci dent occurred.

M. Estep confirmed that he participated in the origina
construction of the haul age road, and he stated that road
construction was acconplished with an end | oader, a bull dozer
and three trucks transporting road materials. Road construction
was usual ly done during the day shift. The materials used for the
roadway construction consisted of spoil and overburden which had
been shot. The material consisted of small rocks and dirt which
was haul ed and backfilled on the roadway and spread out to a
hei ght of four to four-and-one-half feet by a bulldozer. Al though
there was no separation of the materials, |arge rocks were
renoved, and the materials were haul ed and dunped on the roadway
as it was dug out. The dozer operator conpacted the roadway as it
was being constructed, and the berns were then added. The dozer
operator usually supervised the construction, and the foreman
Roy Hanshaw, usually did not give day-to-day instructions to the
crew as to how to go about their road construction duties (Tr.
1085-1091) .

M. Estep stated that during the construction of the road,
there was water in the materials renoved fromthe pit and used to
construct the road. The pit area was approximately 150 to 200
feet fromthe accident scene, and water seepage was present in
the pit where the coal was being renoved. He identified the water
shown on photograph #2 in exhibit G4, as "water under the spoi
pile," and he indicated that any water which was detected in the
pit area was usually covered over with spoil materials. M. Estep
bel i eved that the area circled in photograph #4, exhibit G4,
approxi mately eight to ten feet bel ow the roadway, was standi ng
wat er, and he was concerned because he believed the water
affected the outer edge of the roadway (Tr. 1091-1095).

M. Estep testified that there was a slip in the roadway
area shown in photograph #3, exhibit G4, at the area shown by
the crib bl ock which appears in the photograph, and he stated
that he observed this slip two weeks before the acci dent
occurred. He could not state whether the foreman observed it.
M. Estep stated that the slip extended for an
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approxi mate di stance of 150 feet fromthe crib bl ock towards the
back of the photograph. He also indicated that the berm had
slipped off the edge of the roadway for a distance of 30 to 40
feet, and that it had been replaced. He believes that this berm
condition had been brought to the attention of the foreman. Prior
to the slip, berns had been constructed to a height of two feet,
but they were later reconstructed to a height of three to four
feet. He confirmed that the height of the berns depends on the
wi dth of the avail able roadway. Prior to the accident, the
roadway at that | ocation was approxinmately 14 feet wide (Tr.
1096-1110) .

M. Estep confirmed that he did not participate in the road
repairs or bermconstruction after the accident, and he indicated
that the roadway ceased to be used six nonths after the accident
because m ning had been conpleted in the area.

M. Estep stated that the roadway in question was
constructed approxi mately three weeks before the accident, and
that during this tine there were indications of soil and tree
nmoverent al ong the bank of the roadway. He did not discuss these
conditions with anyone, and while he did not know whet her any of
the foremen were aware of these conditions, he "was sure" that
they were (Tr. 1110-1114).

M. Estep stated that on the day of the accident a portion
of the roadway approxi mately 50 feet fromthe accident scene
slipped, and he identified the location of this slip as the area
at the "top and around the corner” of the roadway shown in
phot ograph #3, exhibit G 4. On that sanme day, M. Estep wal ked
the portion of the roadway shown in photograph #2, exhibit G4,
and trucks were parked around the corner behind the truck shown
in the photograph. Truck driver Wnford Saunders advi sed hi m at
that time that the drivers refused to drive the roadway because
"part of the road was gone." M. Estep then called foreman Roy
Hanshaw, and M. Hanshaw instructed himto "nake roomfor the
trucks to get by." M. Estep then took some spoil materials to
fill in the road, dunped it on the side of the road, and |evel ed
it out with his bucket, and replaced the berm He identified the
location of this slip and the work that he perforned to correct
the condition as the area "near the pit," and around the corner
and out of sight of the roadway as shown in photographic exhibit
CR1 As for the imediate area of the accident, M. Estep
stated that he noticed that about three to four feet of berm had
fallen or slipped, and that the berm "was conpletely gone" (Tr.
1114-1129).
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M. Estep stated that the roadway wi dth at the acci dent scene was
12 to 14 feet, and he considers this to be a narrow road. He
bel i eved that the remaining portion of the roadway was al so 14
feet wide, and he confirned that he had never been specifically
instructed as to how to construct a berm He conceded that using
MSHA' s "axl e height" guideline was difficult because the roadways
were narrow. He believed that the purpose of a bermis to alert
sonmeone that they are "over too far." He would construct a berm
four to four and one-half foot high and six feet wide so that a
driver could see it (Tr. 1130-1133).

M. Estep stated that M. Hanshaw advi sed himto repair the
roadway so as to permt the truck to pass and that he was to make
enough roomto allow a D-8 dozer to cone to the area. M. Hanshaw
advi sed himthat the dozer would finish the road repair after M.
Estep had conpleted his work. M. Estep believed that the repairs
that he made to the roadway would permt a truck to drive into
the pit, but he did not believe that it was safe for the trucks
to drive out, and he would not have done so with a | oaded truck
After the accident, he observed that the berm had "dropped down"
two to three feet for a lateral distance of approximtely 20 to
30 feet (Tr. 1134-1142).

On cross-exam nation, M. Estep confirned that he served as
a menber of the mine safety conmttee before and after the day of
t he acci dent, and he conceded that even though he observed
roadway slippage prior to the accident, he failed to report it to
anyone. He stated that he did not consider the presence of water
to be an unsafe condition while the roadway was bei ng
constructed, and he believed that the water was coming from an
old coal seam under the roadway. Aside fromthe roadway bei ng
narrow, he did not believe it was unsafe to travel over the
roadway while it was being constructed. He never refused to use
t he roadway, nor did he ever refuse to load materials on any
trucks on the roadway during its construction. Although he
observed trees | eaning, and believed that this was an indication
of an unsafe condition, he did not report this to anyone. He
indicated that in his experience at the mne, berns were always
constructed to a height halfway up the axle of the biggest piece
of equi prent using the roadway, and that bernms were constructed
three and one-half feet high, which is the "md-axle height" of a
988 end | oader (Tr. 1145-1163).

David N chols testified that he was | ast enployed at the No.
45 m ne in Decenber 1984, as an end | oader operator on the
eveni ng and day shifts. In March 1984, he worked the evening
shift, and he was at work on the day of the accident.
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After reporting for work that day he spoke with foreman Louis
Maggard at the m ne office, and M. Maggard inforned himthat
pi ece of the road" needed to be repaired. M. Ni chols confirned
that he travel ed the haul age road in question at approxi mately
4:15 p.m that sanme day and observed that the road was narrow at
the |l ocation of the accident, and that there was no bermthere
except for one which appeared to be six to eight inches high. The
ber m appeared to have subsided or "slipped,” and he assuned t hat
this was the area that M. Maggard had in m nd when he nenti oned
that "part of the road" needed to be repaired. M. N chols stated
that while he believed the road was not safe to travel, he did
not report his observations to anyone because he assumned that
this was the condition nmentioned to himearlier by M. Mggard
(Tr. 1164-1173).

a

M. Nichols stated that after passing the area which he
bel i eved was not safe to travel, he proceeded to the pit and
| oaded M. Hartwell's truck first, and then M. Westfall's. He
| oaded M. Hartwell a second tine, and the accident occurred
shortly thereafter. M. N chols identified photographic exhibit
G 4(3) as a photograph of the area which he passed on his way to
the pit, and he identified what he believed to be a slip of the
berm and roadway. He confirmed that a week before the accident he
observed sonme trees "l eaning and down" in the area of the bank
adj acent to the roadway, and this led himto believe that the
bank was slipping. He stated that he infornmed M. Maggard about
hi s observati ons.

M. Nichols testified that he did not construct any bernms on
t he haul age road in question, but that he has constructed them at
other mne sites where he had previously worked. He confirned
that he did construct berns at other |ocations at the No. 45
m ne, and that this was usually done by dunping and piling spoi
materials with his end | oader. He was aware of MSHA's "axl e
hei ght" gui delines for bermconstruction, and he indicated that
he usual ly constructed them four-and-one-half to five-feet high
because that was his usual practice at other mnes (Tr.
1174-1192).

On cross-exam nation, M. Nichols stated that he did not
participate in the original construction of the haul age road, but
that he did travel over it prior to the accident and al ways nade
it a practice to stay close to the inside of the roadway adjacent
to the spoil pile. He confirmed that he did not inform M.
Maggard about the slip conditions which he observed prior to the
acci dent because foreman Hanshaw and mi ne manager Pendergast were
"close by," and he
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assuned they were aware of the conditions (Tr. 1192-1200;
1207-1210) .

M. Nichols stated that he was not aware of any other slips
in the roadway prior to the accident, and he confirned that he
was not present when the bernms were reconstructed after the
accident. He hel ped repair the roadway after the accident, and he
i ndi cated that the | oose road materials were taken out "down to
the rock,"” and additional road materials were used to make the
repairs (Tr. 1204-1206).

Dr. Kelvin Ke-Kang Wi, Chief, Mne Waste and Ceot echnica
Engi neering Division, MSHA, Pittsburgh, Pennsylvania, testified
as to his background and expertise. He confirmed that he has a
Ph.D. Degree fromthe University of Wsconsin in the field of
soi | mechani cs and rock engineering. He is a registered
pr of essi onal ni ning engi neer and has ten people on his staff at
MSHA' s Bruceton Safety Technol ogy Center. In addition to his
duties with the Departnent of Labor, he is an adjunct Professor
at the graduate school of the University of Pittsburgh, teaching
courses in mning geology and m ne systens eval uation, and he has
conducted sem nars at the University of Al abama teachi ng courses
i n waste inpoundnment inspections (Tr. 1246-1253; 1261).

Dr. Wi stated that his work with MSHA invol ves the
eval uati on of waste and other m ne inpoundnments, and work in
connection with the stability of surface m ning highwalls,
benches, and pits. Part of his work entails the review,
eval uation, and approval of waste inpoundnent and hi ghwal |
control plans, and he has provided consultant and eval uation
advice in areas such as highwall and bench stability, highwall
failures, roof control engineering assistance, mne system
eval uations, materials handling equi prent eval uations, and
matters dealing with roads at waste inpoundnents and surface
mning facilities. He has al so taught courses at MSHA's M ne
Acadeny in Beckley, West Virginia, and these include the training
of qualified people for inpoundment inspections, water, waste,
and slurry inpoundnment inspections, and the inspection of coa
washi ng plants. He has al so been called upon to provide advice in
connection with enforcenment problens which occur from
time-to-tinme, and he indicated that 30 percent of his working
time is spent in the field at various mne sites when his
services are requested by various MSHA mine district offices (Tr.
1254-1261) .

Dr. Wi stated that he has served as the chai rman of the AME
Heal th and Safety Conmttee, has published articles on
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such subjects as rock and soil nechanics, slope and inpoundnent
stability, and that three of the courses which he teaches at the
University of Pittsburgh include studies in mne system

eval uations, soil and rock nechanics, and underground ni ne

| ayout s and designs. Although he has no direct experience in the
actual construction of surface m ning haul age roads, he indicated
that all of these courses "touch on" that subject, and that
roadways at waste and slurry inmpoundnents are simlar to those
haul age roads found at surface mning facilities. He has al so
been involved in the review of water and waste inmpoundnent plans
submtted to MSHA for eval uation and approval, and his experience
i ncludes the interpretation of mne nmaps, and he is a

prof essi onal | and surveyor registered in the State of

Pennsyl vania (Tr. 1262-1265).

Dr. Wi stated that he was initially contacted to becone
i nvol ved in these proceedings by his Center Chief on Wdnesday,
March 6, 1985, but that his initial reaction was to decline
because he did not have all of the facts, and he had not visited
the site of the accident. A second contact and request for his
services was subsequently made through MSHA' s Arli ngton
Virginia, Solicitor's Ofice, and he then agreed to visit the
site. The site visit was made on Monday, March 11, 1985, the day
before the start of the hearing, and he was acconpani ed by
counsel representing the parties in this case, as well as the
i nspectors who issued the citations, and other safety
representatives of the conpany. As part of his preparation for
testifying in these proceedings, he interviewed and spoke with
the inspectors, other w tneses, reviewed the citations and order
and MSHA' s report concerning the accident investigation conducted
by I nspector Grose and the inspection team He has also revi ewed
all of the photographic exhibits introduced during the hearing,
and was present during the testinony of the w tnesses during
March 12 through 14, 1985 (Tr. 1274-1276).

Dr. Wi confirmed that he had no personal know edge of any of
the facts or events which transpired before or after the accident
in question, except for his review of the facts and circunstances
as related to himby others, and his review of witten reports
and materials in preparation for the hearing. He confirmed that
t he haul age road where the accident occurred is no longer in
exi stence, and that during his site visit he determ ned that the
area has been mned out and abandoned. The ol d haul age road has
been renoved, and there is an existing road on a bench 40 feet
bel ow t he area where the acci dent haul age road had once exi sted,
and he described the existing road as "not in good shape," but
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conceded that this was due to the fact that the area has been
abandoned and is not naintained. The existing bench area is not a
"working area,"” and he stated that he had an opportunity to
generally view the area, including the soil geology and strata
during his site visit. Having viewed the site, he believed that
the maps introduced during the course of the hearing, exhibit
ALJ-1, and the map attached to the accident report, exhibit G7
appear to be reliable and reasonably accurate insofar as they
portray contours, the paraneters of the old haul age road, and the
| ocation of the pit and spoil piles.

Dr. Wi reviewed phot ographic exhibit G4, and he descri bed
the area shown in several photographs. He stated that the terrain
depicted in photograph #4 behind the individual shown in the
phot ograph i s conposed of "natural materials,” while the area
bel ow himis not. He also indicated that he was inforned that
there was a "heavy rain" on March 5, 1984, the day of the
accident, and that "pools of water"” were under the spoil pile,
but that they were "covered up" with spoil materials. He stated
that the areas shown to the right and left side of photograph #5
show evi dence of "water seepage and pi ping." The gray col ored
mat eri al s shown i n photograph #7 below the crib bl ock shown on
the road is indicative of "clay materials." The area at the top
of photograph #8, to the right and bel ow where the individual is
standi ng indicates a "depressed area" i mediately bel ow where the
two wooden cribs were enbedded in the ground, and this indicates
to himthat rocks and | oose materials were "layered" to formthat
portion of the road. The area behind the crib block Iying at the
edge of the roadway, as shown in photograph #6, and exhi bit
CR1, indicates a "crack" in the road which pushed out to the
edge of the roadway. He identified the depressed areas shown in
phot ographs #9 and #10 (circled in red), as "cracks" in the
roadway. The area circled in photograph #23 was identified as a
"crack" approximately 40 feet fromthe roadway (Tr. 1275-1309).

Dr. Wi indicated that it is a general practice to use
what ever materials are available at the mne site for roadway
construction, and he agreed that the filling in of road
depressions with available materials in the normal course of
mning is an acceptabl e practice. However, he indicated that the
use of too much "fine" material does not pernmit proper road
drai nage (Tr. 1357, 1374).

Dr. Wi conceded that there was no way he coul d deterni ne
whet her the entire roadway was suspect at the tinme of the
acci dent. However, based on all of the information and
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evi dence nade available to him including the testinony of MSHA' s
Wi t nesses during the course of the hearings of March 12-14, 1985,
he was of the opinion that the haul age road failed due to poor
construction and mai ntenance, |ack of proper material selection
and seepage of water under the spoil bank and roadway. Wth
regard to the berms, assuming the inspector's neasurenments of 14
i nches high is correct, and assum ng that the berns were
constructed of soft, wet materials, he was of the opinion that a
driver would not be able to "feel" the berm and that they were

i nadequate (Tr. 1358-1383; 1387-1389).

On cross-exam nation, Dr. Wi conceded that he had never been
i nvol ved in the actual construction of any haul age roads, and
that he has viewed haul age roads a "couple of tines" when asked
to give his advice (Tr. 1395-1399). His testinony in these
proceedi ngs i s based on his experience and know edge in soil and
rock nmechanics, as well as his experience in investigating m ne
acci dents when called upon to do so (Tr. 1400-1401). He conceded
that he did not take the photographs which are in evidence and
that he is not a forensic expert in photograph interpretations
(Tr. 1402).

Dr. Wi conceded that when he visited the accident site prior
to the hearing, there was a change in the confirguation of the
site, and he described what he observed (Tr. 1405-1408). Hi s
observations included flowi ng nuddy material which he considered
to be unusual because the weather was dry. However, given the
fact that there was recent heavy snowfall, he conceded that the
presence of water and nuddy materials was not unusual (Tr.

1408- 1411) .

Dr. Wi testified generally as to problens cause by water and
| ack of proper roadway conpaction, and he did so by reference to
t he phot ographs and map which are in evidence in these
proceedi ngs (Tr. 1416-1432); 1435-1437). He also testified
generally as to the effect of roadway construction materials to
the stability of the roadway (Tr. 1445-1449).

Val | ey Canmp's Testinony and Evi dence

Franklin L. Simmons testified that he is enployed by the
Shrewsbury Coal Company, a subsidiary of the Valley Canp Coa
Conmpany, as the Manager of Technical Services. He has been in
this position for over 3 years, and his present and past duties
i ncl ude supervision over a staff of 25 enpl oyees in such areas as
m ne engi neering, construction, maintenance, and supervision over
the | aboratory. He has al so been involved in the formulation and
subm ssion of surface nmine plans and pernmits for state and
federal approval, and
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has al so supervised all aspects of surface mnes, including the
supervi sion of construction forenen, carpenters and construction
per sonnel

M. Simons confirmed that his duties also included the
supervi sion of engineers and assi stant engi neers engaged in the
haul age road construction, and he supervi sed the work necessary
to obtain state mning permts for the No. 45 Mne. Hi s education
i ncludes a two-year Associate Science degree in drafting and
designing fromthe West Virginia Technical College, and
engi neering and water quality courses at the University of
Charl eston and Penn State University.

M. Simons stated that he has been involved in the design
and construction of 21 surface and 11 underground mnes for the
pur pose of obtaining mning permts, and that this work included
such areas as sedinment control, water quality, and geol ogy. He
has al so been involved in the design of three refuse piles, and
he supervi sed the engi neering work that went into the planing of
these facilities. He conceded that he is not a professiona
regi stered engi neer, and that while he has not personally
constructed any haul age roads, he has observed them while they
were being constructed. During his design and planning duties, he
det erm ned where the roads would be placed in order to conmply
with state requirenents concerning sedinent controls and the
anmount of materials placed on the out-sl opes.

M. Simons stated that he gave no specific instructions to
the foremen who were engaged in the construction of the haul age
road in issue in this case. However, he described how t he roadway
was constructed, and he expl ained the steps taken to construct
the roadway by reference to two graphic charts, exhibits CR 12
and CR-13.

M. Simons confirmed that he was famliar with the scene of
the accident and that he traveled that portion of the road
several days before the accident. He described the pit floor area
just under the first coal seamas shale material, sandstone, and
t hen anot her coal seam He confirmed that the procedures and
nmet hods used to construct the road in question were also foll owed
in the construction of other roads at the No. 45 Mne (Tr.
1523-1580) .

On cross-exam nation, M. Simons confirnmed that he had no
regi stered engi neers or surveyors working for him and that he
was M. Augustine's supervisor. He confirmed that a "typical"”
roadway width at the No. 45 Mne was 16 to 17 feet, and that sone
areas where there was a need to provide a passing |lane for
vehicles, the widths would range from20 to
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30 feet. He estimated the width of the roadway at the acci dent
scene to be sonewhat |ess than 16 to 18 feet, and he believed
that the conpany expected the roadways to remain 18 feet wide.

M. Simons reiterated that he generally observed the
construction of the road in question, and that the nap area which
is a part of MSHA's investigation report, exhibit G7, show ng
the 14 foot, 6 inches to 14 foot 3 inches neasurenents where the
accident occurred is somewhat |ower than the other roadway areas.
He identified this area as that shown in photograph No. exhibit
G 4.

M. Simons confirmed that prior to the accident, he was
aware of some slips which had occurred on the roadway, and that
M. Augustine brought this to his attention. M. Simons agreed
that such slips should be watched and taken care of. He al so
confirmed that approximtely 2 weeks before the accident, a berm
had slipped, but that it was corrected and repl aced. He denied
that he was aware of any roadway or bermslips on the day of the
accident, and he stated that no one ever brought such conditions
to his attention. He was al so aware of the presence of water in
the pit area but he did not consider this to be an unusua
problem (Tr. 1580-1650).

Roy Hanshaw, foreman, Valley Canp No. 45 Mne, testified
that he has been enployed in this capacity for approximately 5
years, and that prior to this tinme he worked as a dozer, end
| oader, and auger operator. He confirmed that he hel ped construct
haul age roads and berns at the No. 45 and 46 M nes, and that his
prior experience includes work with Carbon Fuel Coal Conpany,
FMC, and several road construction contractors. He has operated
forklifts, 50-ton road rollers, rock crushers, and water trucks
during his construction work on interstate hi ghways. Wile
enpl oyed with Valley Canp, he estimated that he supervised the
construction of 20 miles of haul age roads.

Referring to a sketch of a typical haul age road, exhibit
CR-13, M. Hanshaw expl ai ned the procedures followed in the
construction of such a road. After reaching the pit floor
materials are trucked in and dunped and spread by a bull dozer to
construct a 4 foot lift, and the bull dozer spreads and conpacts
the materials. Conpaction is also acconplished by the 70-ton
| oaded trucks as they bring the materials to the roadway. M.
Hanshaw i ndi cated that "the best materials avail able" are used to
construct the roadway, and that wet materials are not used.
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M. Hanshaw stated that the actual construction of the roadway in
guesti on was done on the evening shift, and that he built part of
the road. The roadway wi dth averaged 16 to 25 feet, and it was
approximately 1,500 feet long. It was not unusual to have a
single |lane road at a contour mne such as the No. 45 Mne, and
the drivers knew where these areas were | ocated and woul d wait
for | oaded trucks to pass them

M. Hanshaw stated that the berm heights at the m ne haul age
road varied, and that at sonme sw tchback and steep turn
| ocations, they were as high as 15 feet. The purpose of the berm
is to allowthe driver to guide his vehicle onto the roadway.

M. Hanshaw stated that he has never experienced any
acci dents al ong any haul age roads whi ch he has constructed and he
is not aware of any roadway failures on roadways where he has
supervi sed the construction

M. Hanshaw stated that he was fam liar with the haul age
road where the accident occurred and that he was aware of a berm
slip which had appeared in the accident area on February 21 or
22, 1984, before the accident. He explained that he detected
slippage in the bermduring a preshift exam nation, but he
detected nothing wong with the roadway surface. Materials were
brought in fromthe high wall and they were used to reconstruct
the berm In addition, the roadway was w dened sonme 6 to 8 feet
into the spoil bank.

M. Hanshaw stated that after he detected the slip, he
"nonitored the area,” and estinmated that the roadway was 15 to 16
feet wide after it had been cut into the spoil. Spoil materi al
was al so used to build up the area which had slipped, and it was
possi bl e that some shot material s" may have gone over the
out sl ope, but that no fill material was deliberately placed or
dunped over the outside slope of the roadway. The bernms were al so
repl aced to a height of 4 feet.

M. Hanshaw stated that on the day of the accident, March 5,
1984, there were problens with the bermin the area near the pit.
VWil e taking | oader operator Estep to the pit, rocks cane off the
spoil bank into the roadway. It had been raining that day and
part of the berm on the haul age road near the pit had slipped. He
al so observed an area at the accident scene which had slipped,
and he observed this about 2 p.m on the day of the accident. He
wal ked al ong the bermat the accident |ocation to check on the
"slide area" and he estimated that the slip which was present on
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the out slope extended for a distance of sone 40 feet. Had the
slip continued, it was his opinion that another roadway woul d
have to be constructed under the area. M. Hanshaw believed that
the two slip areas which he described were the only ones which
exi sted from approxi mately February 20 to the day of the

acci dent.

M. Hanshaw stated that he preshifted the roadway every
nmorni ng, that no one ever refused to drive over the roadway, and
no one ever conpl ained to hi mabout any hazardous conditions on
t he haul age road.

M. Hanshaw stated that after the accident, he neasured the
road where the left front tire of the truck slipped sideways, and
that fromthe spoil pile to where the truck cut into the road
the roadway was 14 feet, 6 inches wide. He did not measure any
ot her portions of the roadway. He participated in the rescue
operations, and he observed no breaks or faults in the roadway
after the accident.

M. Hanshaw exam ned phot ograph No. 10, exhibit G4, and he
could not state that a "crack"” was present in the roadway. He
confirmed that he had never observed any such condition shown in
t he phot ograph. He al so stated that he saw no evi dence of any
braki ng by the truck involved in the accident, and he believed
that the truck stopped and then slid over the side of the road.

M. Hanshaw stated that he hel ped to supervise the abatenent
of the order and that materials were removed fromthe slip area
and signs were posted which read "danger, one lane." After
abat ement, he believed that the roadway | ooked no different than
it did before the accident. He al so indicated that MSHA | nspector
Wayne Lively and State Inspector Gordon W senman advised himto
build the roadway cl oser to the spoil bank and to reconstruct the
ber m

M. Hanshaw stated that augering was taking place around the
haul age road toward the pit area, and that there was sonme water
inthe pit prior to the accident. He was not aware of any water
flowing fromthe spoil pile onto the roadway (Tr. 1650-1744).

On cross-exam nation, M. Hanshaw stated that the outcrop is
not usually taken out while mning is taking place, and he
confirmed that he did not participate in the construction of the
original roadway fromthe pit area to the scene of the accident.
He confirmed that the slippage which he observed in February was
noted in his preshift report and that the conditions were
corrected. He also confirned that the bermwas gone that day, but
that this was not a typica
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condition and he did not know what actually caused the bermto
slip. He stated that he talked to M. Pendergrass about the

sl i ppage the next day and that he "put a stick init to watch
it."

M. Hanshaw stated that after the accident, he did not
believe it was safe to drive through the area with the berm gone.
He al so indicated that when he |ast saw the bermat 2:00 p.m, on
the day of the accident, it was approximately 4 feet high and 6
feet wide at the base.

M. Hanshaw confirnmed that he was not involved in the
original construction of the roadway in question. Al though he
indicated that the width of a roadway had to be 28 feet in order
for the dozer and truck to work side-by-side, he conceded that he
had no knowl edge that this was the case at the accident |ocation
on the day of the accident. He al so explained the spoiling
nmet hods and the manner in which a roadway i s conpacted by using
trucks and dozers.

M. Hanshaw stated that there was a problemw th sone water
whi ch was rel eased from an abandoned mine after an auger drilled
into it. This happened on March 19 or 20, and the augering was
bei ng conducted sone 2,000 feet fromthe accident area. As far as
he knew, there were no water problens caused by augering prior to
the tinme of the accident, but that rainwater did collect in the
pit fromtime to time. He confirmed that there was approxi mately
1 foot of accumul ated rainwater in the pit on the day of the
accident, and he indicated that it had accunul ated over a period
of days. However, it was drained away fromthe pit area by neans
of a "french drain,” and the roadway portion which was built on
top of this drain "is still holding in that area” (Tr. 1782).

M. Hanshaw stated that he never observed any water seeping
out of the spoil pile in the i medi ate accident area. He did
observe sonme puddl es of water, but these were the result of
rainwater. He confirned that he was aware of berm slippage on the
road on February 23, 1984, the day after the road was
constructed. He detected the slippage during his preshift
exam nation, and it extended for sone 30 feet in length. Al of
the material under the bermslipped with the berm and while he
consi dered the condition to be hazardous, it was i mediately
corrected (Tr. 1795). M. Hanshaw could offer no explanation for
the slippage, and he indicated that "it's not typical" (Tr.
1796). The condition was corrected by digging into the adjacent
spoil bank to wi den the road and the bermwas replaced. He
i nformed M. Pendergrass that the slip would have to be
monitored, and that if it continued, an additional roadway m ght
have to be constructed
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below the slip area in order to contain it and to stay in
conpliance with the State Departnment of Natural Resources
regul ations (Tr. 1800-1801; 1809-1810).

M. Hanshaw stated that the only slippage he was aware of on
the norning of the accident was the area around the corner from
the accident site. A bermhad slipped, and he sent M. Estep to
repair it and wi den the roadway. No one reported any slippage at
t he i medi ate acci dent scene (Tr. 1808). Wen asked about the
testinmony of M. Saunders and his refusal to drive through the
accident area on the day of the accident because the roadway and
berm had slipped, M. Hanshaw replied that M. Saunders "was
confused,” and that the slippage which he had repaired on March
5, was around the corner fromthe accident scene. The drivers
could not get through because an end | oader was working on the
roadway (Tr. 1812).

M. Hanshaw stated that he first discovered the slippage on
March 5, at approximately 7:00 a.m, when he was taking M. Estep
to his end | oader. The slippage was about 80 to 90 feet closer to
the pit than where the slippage had occurred on February 23rd
(Tr. 1814). He did not note the March 5 slippage on his preshift
report, and could not explain why he failed to include it (Tr.
1815). He agreed that the area was not safe to drive through, and
no one drove through until the conditions were corrected. Since
it was obvious that an end | oader was working on the road, and
since the repair work took about 15 minutes, he did not
specifically advise any of the truck drivers that the road was
being repaired (Tr. 1820).

M. Hanshaw stated that on both February 23 and March 5, his
instructions for the repair work to be done included instructions
to widen the roadway by cutting into the spoil bank and repl aci ng
the bernms which had slipped (Tr. 1822). He confirmed that during
the shift change on March 5, he had no opportunity to inform M.
Maggard about the slippage, but that he had intended to tell him
He did nention the bermslippage to M. Pendergrass and infornmed
himthat the condition had been corrected (Tr. 1826-1827).

M. Hanshaw stated that there was no standardi zed conpany
policy with respect to the speed limt on the haul age road, and
that there were no standardized traffic rules, signals, or
warning signs (Tr. 1831; 1833). Wen asked about the kind of berm
he woul d construct at the inmediate scene of the accident, M.
Hanshaw replied as follows (Tr. 1851-1852):
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THE W TNESS: What kind--well, | built a berm
four foot high.

JUDGE KOQUTRAS: And why did you build it four foot high?
THE W TNESS: Just about the standard procedures.
JUDGE KQUTRAS: You built it four foot high. Wuld it

surprise you if I was to tell you that MSHA only
required it to be 22 inches high?

THE WTNESS: Well, if they did require nme to build it
22 inches high, 1'd still build it four foot or higher
if I could.

JUDGE KOUTRAS: Wiy woul d you do that?
THE WTNESS: G ve the truck driver nore--

JUDGE KQUTRAS: If you built it four foot high or
hi gher, the base would have to be w der, wouldn't it?

THE W TNESS: Yeah. That's right.

JUDGE KOUTRAS: If the base is wider that narrows the
road, doesn't it?

THE W TNESS: That's true

JUDGE KQUTRAS: So, you're doing one thing and you're
defeating sonething el se, aren't you?

THE W TNESS: That's true

In response to further questions, M. Hanshaw stated that he
was not concerned about the integrity of the roadway fromthe day
it was built on February 21 to March 5, the day of the accident.
However, he was concerned about the slip below the roadway and
his concern was that it mght go beyond the area for which the
conpany had a permit (Tr. 1865). He denied that any berm slippage
at the i medi ate scene of the accident involved any of the
useabl e road, and he al so denied that any portion of the roadway
was constructed on the outcrop (Tr. 1859, 1965).
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Louis Maggard, testified that he is not presently enpl oyed, but
that he had been previously enployed by the respondent as a
foreman for approximately 4 years. H's prior mning experience
includes 9 years as a surface mner, 4 years as a | oader and
dozer operator, and supervisory experience in connection with the
construction of interstate hi ghways. He confirnmed that he
supervi sed the construction of the haul age road on February 22,
1984, including the portion which is in issue in this case. M.
Maggar d expl ai ned how the road was constructed, and he indicated
that when it was first constructed it was 28 feet w de, but after
spoiling, the width was down to approximately 16 feet on the day
of the accident. M. Maggard stated that he had no problens wth
the roadway after it was constructed, and he conceded that no
signs were posted because he did not believe the roadway was
narrow. He also indicated that M. Hanshaw informed himthat the
berm had slipped away, and he corrected the condition

Referring to respondent's sketch, exhibit CR- 13, M. Maggard
expl ai ned that the roadway was constructed fromrock material s,
and that the roadway was built on 4-foot high [ifts. Berns were
installed at heights of 4 feet along the roadway where the
accident occurred, but at other |ocations, such as "sw tchbacks,"
hi gher berns were constructed. M. Maggard was not aware of any
wat er "dammred up" in the area of the roadway, and he observed no
hazardous conditi ons al ong the roadway on the day of the
accident. He conceded that he would not drive through the area
after the accident occurred. He believed that both M. Hartwell
and M. Westfall drove past the accident area on nmany occasi ons
wi t hout incident, and he believed that they foll owed the usual
procedures and "rules of the road."” On the day of the accident,
four trucks were in operation; one |oading, one dunping, and two
waiting to pass each other on the roadway.

M. Maggard stated that he took no nmeasurements of the wi dth
of the roadway after the accident, and he confirned that he
observed no slips or fractures in the roadway when he wal ked it
the next day during the recovery operations. After review ng
phot ograph nunber one, exhibit G4, M. Mggard stated that the
out sl ope of the roadway may have slipped during the night between
t he acci dent and the day of recovery operations.

M. Maggard stated that the day shift began abat enent by
renoving a portion of the roadway 15 feet down to the coal seam
and then rebuilding it up in 4 foot lifts. Berns were then added,
and signs stating "one | ane road" were installed. He was of the
opi nion that the accident resulted after M. Hartwell "got too
far over," and that a large rock
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whi ch he was hauling shifted in the truck bed and caused the
truck to turn over at the edge of the roadway.

M. Maggard stated that he had never previously been cited
for inproper road construction. He confirmed that he and M.
Ni chols did not get along well. He also confirnmed that a dril
auger was on the mne site on the day of the accident, and that
it had been there for about 2 weeks. However, no augering was
done in the area of the accident, and it was confined to an area
near the pit sone 200 feet away. Al though M. Mggard did see
water in the pit on the day of the accident, it was flow ng away
fromthe accident area toward the pit floor some 200 feet away.
He al so indicated that there was one place where the auger did
push through to water, but this occurred after the accident, and
it was at a location sone 500 to 600 feet fromthe accident site.

M. WMaggard indicated that the three el ements of a properly
constructed haul age road include the selection of materials, the
| ocation of the materials on the pit floor, and the conpaction of
the materials as the road is being constructed. He believed that
conpaction is the nost inportant el ement because the roadway has
to be built on solid materials. He stated that no portion of the
roadway in question was built on the outcrop (Tr. 1871-1898).

On cross-exam nation, M. Mggard confirned that prior to
t he accident, he served as a mne foreman for approximately 3
years. He confirned that the road in question had been
constructed sonetime between February 21 and 23, 1984. He stated
t hat approximately 150 feet of roadway can be constructed during
one shift, and he confirmed that the portion of the roadway where
t he accident occurred was built by his shift on February 22,
1984. He also confirned that there was sone slippage on the
roadway the next day, and that part of the bermhad fallen away.
He had supervised the construction of the bermthe day before,
and he acknow edged that a bermcould slip if the adjacent slope
is too steep. He conceded that anytine a bermslips away, a
hazardous condition is created. However, he stated that inmmediate
corrective action was taken and M. Hanshaw advi sed himthat the
sl i ppage of the berm had been taken care of. Since only a part of
the outer berm had slipped, M. Miggard did not believe it was a
problem and he did not informthe enpl oyees of the condition. It
was his understanding that the conditions were corrected by
taking sone materials fromthe spoil pile and "firmng up" the
bermthat very sane day.

M. Maggard stated that the original roadway was constructed
on a solid rock base across the entire 28 foot
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wi dth, and that it was constructed on 4-foot high lifts, with
good conpaction. M. Mggard stated that the terrain does not
affect the overall way in which the road is constructed, and he
woul d not consider the area of the accident to be a "hollow area"
where any place in the roadway was | ower than other place. M.
Maggard deni ed that M. Popps ever said anything to hi mabout
pushing soft materials to the outside edge of the roadway, but
that he (Maggard) had warned M. Popps about this practice in the
past .

M. Maggard confirnmed that when the roadway was constructed,
sone water was encountered in a "rider seanf and a "little
puddl i ng" was detected. However, |arge rocks were placed in to
allow the water to run off, and he detected no problens with any
water after the roadway was conpleted. He also confirmed that it
was normal to take out the coal out-crop when building a road so
that there is a flat base. He did not did not consider the
accident scene to be in a "slip area,” and he was not aware of
any tree novement, nor was he aware that M. Hanshaw was
nmoni toring the area.

M. Maggard stated that he was not aware of any slippage of
the roadway on the day of the accident, and that he observed M.
Hanshaw in the pit area at approximately 3:15 p.m, and that M.
Hanshaw never nentioned any berm novenment to himat that tine.
M. Maggard stated that during his preshift inspection on March
5, he remained in his truck and noticed no problens with the
roadway. After arriving at the accident scene after the accident,
he did not observe which portion of the bermwas gone because he
was nore concerned with assisting the accident victim He did
observe that the truck's under carriage or "protection plate" had
taken out part of the berm Wile he was at the site the next
day, he did not observe any evidence of a truck "slide," nor did
he observe any cracks or faults in the roadway.

M. Maggard stated that he was aware of the fact that an
MSHA i nspector inspected the roadway after the accident during
t he abat enent process and that he refused to term nate the order
M. Maggard believed that a 2-foot bermwoul d be adequate at the
pl ace in the roadway where the accident occurred. He confirned
that the accident victimhad worked for himfor about 2 nonths as
a truck driver and that he never had problens with his driving
abilities. M. Maggard also confirmed that the day after the
accident, he did nmake a statenent that he was not sure whether
bernms were present at the roadway | ocation where the accident
occurred at the time that he conducted his preshift. He
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expl ai ned that he saw nothing that day which he believed were
hazardous conditions or violations (Tr. 2060-2062).

M. Maggard stated that he was not present in the pit area
when M. Hartwell's truck was | oaded, and he confirnmed that he
(Maggard) and M. Nichols did not get along well. He stated that
M. Nichols has a tenper, is insubordinate, and does not like to
take orders (Tr. 2069). M. Maggard stated that in all of his
previous work at other mne sites, the haul age roads were
constructed no different than the one in question in this case
(Tr. 2110).

Carl S. Anderson testified that he is currently laid off
fromhis enploynment with the Valley Canp Coal Conpany, but that
he previously worked at the No. 45 Mne as a dozer and | oader
operator for 3 years and that he worked for M. Roy Hanshaw. He
confirmed that he worked on the haul age roads at the No. 45 mne
and he referred to the charts depicting how haul age roads are
general ly constructed, exhibits CR 12 and CR-13, and descri bed
t he construction sequence.

M. Anderson stated that he was working the day shift on the
day of the accident and was not present at the mne when it
occurred. He stated that he traveled the roadway in question on
approxi mately March 1, 1984, and that "he worked the road" that
day. He explained that a berm had washed away because of sone
rainfall and that he rebuilt the berns with some materials which
had been trucked in fromthe pit.

M. Anderson identified the area shown in photograph No. 2,
exhibit G4, as the area where he built the berm3 feet high, and
the materials used were dirt, rock and slate. He saw no slips in
the area shown in photograph No. 3, exhibit G4, and he indicated
that some of the materials nay have fallen over the side of the
roadway bank when he was constructing the berm He identified the
mat eri al shown in photograph No. 1, exhibit G4, as sone of the
material s which may have fallen, and he indicated that the berm
woul d not have been di sturbed.

M. Anderson stated that the purpose of a bermis to serve
as a visual guideline to deter anyone who nmay be too close to the
edge of the road. He described his equipnment as a 992-b end
| oader, and he stated that he has driven into a 3 foot bermwth
hi s equi prent, and that when he did so, he "could feel it."

M. Anderson stated that he observed no cracks or slips on
t he roadway when he was on it and that he was not aware of any
enpl oyee safety conpl ai nts about any cracks or slips.
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He was aware that rock trucks, coal trucks, and | oaders had
driven over the road and no one ever conplained (Tr. 2133-2146).

On cross-exam nation, M. Anderson confirnmed that he
normal |y worked in areas other than those near the road in
guestion, but that on or about March 1, 1984, he "worked the
road" for about 2 hours constructing a berm He was not aware of
any | ocations al ong the haul age road where there was no berm but
that at the |ocation where the accident occurred the berm was
"small." He conceded that there was a berm problemin one area
along the road where "it was real bad,” and that in the area
where the truck went off the road, there was a "problem for a
di stance of sone 60 feet.

M. Anderson identified the area shown in photograph No. 6,
exhibit G4, and extending outby to the area in front of the
truck shown in photograph No. 2 as the area where the berm was
constructed about 3 feet high and 4 feet thick at the base. Two
feet of the bermwas "probably" |ocated on the road surface
itself, and 2 feet was on the bank where he had dunped the
materi al which had been trucked in fromthe overburden which had
been shot sone 100 feet away near the pit. He estimated that
approxi mately eight to 10 | oader buckets of material had been
dunped and used in the roadway area which he worked. Since the
area was a narrow place, sone of the materials went over the side
of the enbanknment while it was being dunped. No materials were
taken fromthe adjacent spoil pile.

M. Anderson stated that he did not participate in the
repair of the road after the accident. However, he visited the
area the next day with a nechanic to determ ne what had to be
done to recover the truck which had gone off the road. He
observed no fractures in the road at the |ocation where the truck
left the road.

M. Anderson stated that his | oader was 13 feet w de and the
road was wi de enough for himto turn around to work the materials
whi ch had been trucked in. He estimated that the roadway was
approximately 16 feet wi de where he was working on the berm He
i ndi cated that he had al so worked on other roadway areas after a
heavy rainfall, and that the berns had to be reconstructed (Tr.
2146-2169).

Nat han King testified that he was enpl oyed by Valley Canp
Coal as a D9 dozer operator and that he has been so enpl oyed
since 1979. Prior to this enploynent, he worked as a dozer
operator on construction projects buildi ng dans,
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freeways, and strip mnes. He has al so been a heavy equi prent
construction boss supervising construction work on the Los
Angel es freeway, the Masschusetts turnpi ke, and the Summersville
Dam and that nost of his work experience has been as a dozer
operator. He has al so been directly involved in the construction
of many surface coal mne haul age roads simlar to the ones at
the No. 45 M ne.

M. King identified the diagrans depicted in exhibits CR 12
and CR- 13, as typical construction nethods used in building
surface m ne haul age roads. He explained that the actual road
construction begins after the pit coal is taken and spoiling
begins. The road is constructed on a solid rock base or "coa
paverent" which generally rests on a sand rock base. Overburden
materials are trucked in to the road construction area and then
spread out with a dozer in lifts which average 4 feet in
t hi ckness dependi ng on the rock materials used. The normal
practice is to use the finest and driest overburden materials. No
wet materials or dirt are used to construct the roadway lift, and
t he dozer operator is responsible for conpacting the material s.
Conpaction is acconplished by neans of the dozer and the trucks
whi ch cone in and out to dunp the materials. The dozer spreads
and conpacts the materials as the lift is being constructed. He
confirmed that he has rejected materials which are unsuitable for
conpacti on.

M. King stated that during the period subsequent to March
4, 1984, he constructed roads at the No. 45 Mne and that the
construction procedures were the sane as those which he has
expl ai ned. He confirnmed that he returned to work at the mne
after a back injury on March 5 or 6, 1984, and worked there unti
he was laid off. Two days after the accident, he was at the
acci dent scene and hel ped recover the truck by means of cables
fastened to two or three D-9 dozers. He confirnmed that he drove a
48-ton dozer with a 16 foot bl ade through the accident area and
around to the spoil pile near the pit to do sone work on the
spoil pile, and that he had no difficulty in safely doing so.

M. King confirned that after the accident, he worked on the
renoval of materials fromthe roadway to assist in the abatenent
of the order. He identified the area shown in photographs No. 20
and 3, exhibit G4, as the area on the enbanknment from which he
renmoved materials with his dozer. He confirned that he al so
renoved approximately 3 feet of the outer edge of the roadway to
achi eve abatenment, and the materials renoved included top soi
and the outcrop down to the rock roadway base. In some of the
areas, he had to "chisel out" the roadway base materials with the
"bit" end of his dozer, and he estinmated that he took out materials
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over an area of approximately 16 feet at an angle along the
enbanknment adj acent to the road.

M. King stated that he noticed nothing unusual about the
roadway as he was taking the materials out. He confirmed that M.
Hanshaw advi sed himthat the berm"had to be re-established.” The
roadway had been constructed on shal e and sandstone and M. King
saw "no problenf with the road bed when he uncovered the
materials. He estimated that he renpved materials along an area
of some 60 feet froma point beyond where the truck left the road
and back toward the pit area. He did not participate in the
repl acenent of any materials, and he observed no cracks or
fractures in the roadway when he drove over it. The materials
whi ch he renoved during the abatenent process were not wet or
"runny or soupy" materials. He believed that one can "feel" a
berm and that he has done so on several ocassions when he backed
into a bermwi th his equi pnent (Tr. 2169-2221).

On cross-exam nation, M. King reiterated his prior roadway
constructi on experience, and he stated that if the roadway is
wi de enough, it is desirable to build a bermon the roadway
because it is the stronger area. He confirmed that he had not
previously travelled the roadway where the acci dent occurred
until 2 days after the accident when he was engaged in the
abat ement wor k. He again described the areas where he renoved
materials during the abatenent, and he did so by references to
phot ographs Nos. 2, 3, and 20, exhibit G 4. He also indicated
that it was not unusual for the outer slope of the roadway to
nove (Tr. 2221-2264).

Tom Poneroy testified that he was laid off by Valley Canp on
Decenmber 28, 1984, and had previously worked with the conpany
since 1978 operating a 988-B | oader, a dozer, and a 50-ton
caterpillar rock truck. Prior to this time, he worked for the
Princess Susan Coal Conpany at its contour surface m ne
operating a 38-ton Euclid, a D-8 and D-9 dozer, and a rock drill.

M. Pomeroy stated that his work experience includes the
bui | di ng of haul age roads at the Valley Canp No. 45 M ne, and he
descri bed the procedures he follows in the construction of such
roads. He described how the nmaterials are trucked in, dunped,
spread out, and conpacted into 4 foot lifts. The materials
consi sted of the shot |oose rock fromthe "side of the hill," and
he indicated that as a dozer operator, he has rejected materials
as unsuitable. It was not uncommon to construct a bermon the
outcrop outer bank of a roadway, nor was it uncomon to have a
one-| ane roadway at a surface mine. The berns are constructed
after the roadway i s conpl et ed.
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M. Poneroy indicated that he drove across the haul age road in
guesti on about a week or so before the accident and observed no
cracks. He also indicated that he would have noticed if there
were no berns present on the roadway. He confirned that he has
made general safety conplaints to nmne nanagenent in the past and
that he is not shy in doing so.

M. Poneroy stated that he observed sone slippage of
material s al ong the outer bank of the roadway a week or two
before the accident, and had al so observed slips on other
ocassi ons. However, he indicated that these slips never bothered
hi mand he did not believe that they were critical

M. Pomeroy confirmed that he took materials out of the
affected areas after the accident during his evening shift which
was supervised by M. Maggard. He stated that he encountered sone
wat er seepage at the outslope coal seam but he did not believe
it was significant. He estimated that he took out material over
an area approximately 60 to 70 feet in |l ength al ong the outsl ope,
and that he replaced it with shot rock materials. He constructed
lifts of 4 to 5 and 10 feet on the outslope to reconstruct the
roadway during the abatenment period, and that a 3 to 4 foot berm
was then constructed on the rebuilt roadway.

M. Pomeroy estimated the width of the roadway at the
| ocation of the accident, both before and after that incident, to
be 15 to 16 feet, and he observed no cracks or slips on the
roadway base after the accident. He described certain tire tracks
whi ch he observed at the accident scene, including an area where
the truck left the road. He believed that the material at that
| ocation had been taken out by the "belly pan" of the truck as it
left the roadway (Tr. 2264-2307).

On cross-exam nation, M. Poneroy identified a "slip" in the
area shown bel ow the |ine drawn on photograph No. 3, exhibit G4,
and he stated that he was not aware of any problens on the
roadway during the norning shift on the day of the accident. He
arrived at the accident scene sonme 45 minutes after the accident
and assisted in the recovery operations.

M. Poneroy stated that he observed sone trees which
appeared to be slipping in an area not shown on the photographs
bel ow t he outsl ope of the roadway, and that he had reported this
to M. Hanshaw and M. Maggard a coupl e of weeks before the
accident. He confirmed that M. Mggard instructed himas to what
had to be done to reconstruct the roadway during the abatenent
period (Tr. 2307-2368).
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Ireland Sutton testified that he has been the safety director at
Val | ey Canp since 1978, and prior to that, worked as the training
director. He testified as to his prior experience and indicated
that he had a degree fromthe West Virginia Institute of
Technol ogy. He confirmed that he participated in MSHA s acci dent
i nvestigation, and that he al so conducted his own. He arrived at
the scene 45 minutes after the accident and expl ai ned what he did
(Tr. 2368-2372). He stated that he heard no one ask any questions
as to how the roadway in question was constructed (Tr. 2373,
2374).

M. Sutton confirnmed that all of the citations and the order
whi ch were issued after the investigation were served on him It
was hi s understanding from MSHA that the deci sion was made to
renove the outer slope area of the roadway "down to solid" and to
rehabilitate it "back to its normal condition" (Tr. 2376). He
also stated that at no tinme was he ever advised as to what
practices he should enploy in the construction of haul age roads
(Tr. 2376). He confirmed that he has observed the construction of
haul age roads and woul d trust the opinions of M. Hanshaw, M.
Maggard, M. King, and M. Poneroy as to how they shoul d be
constructed (Tr. 2377).

M. Sutton stated that after the cited conditions were
corrected, M. Pendergrass advised himthat he would contact NMSHA
to come to the mne on Saturday to abate the viol ations. However,
he later | earned that one of the outer berns had slipped or
sl oughed off and that Inspector Lively would not term nate the
violations (Tr. 2379). He exan ned photographic exhibit G5, and
stated that the photographs accurately depicted the accident area
the day after the accident when he was there, but that he did not
observe the conditions shown in photograph No. 1 on the day of
the accident (Tr. 2381).

On cross-exam nation, M. Sutton confirmed that Valley Canp
does not have a formal training course concerning the
construction of a haul age road. However, the forenmen and the
superintendent do comunicate with the men in this regard, and
the forenmen should know what to | ook for when they exam ne
haul age roads since this is part of their annual retraining (Tr.
2389-2391).

Wth regard to the abatenent process, M. Sutton stated that
the instructions he received were "vague,"” and he was sinply told
that the area would have to be rehabilitated and the | oose
unconsol i dated material would have to be renmoved (Tr. 2396). He
was not present when Inspector Lively came to the m ne on
Saturday to abate the violations, and it was
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hi s understanding that the bermwhich M. Lively was concerned
about had cracked al ong the outer edge and showed signs of

sl oughing or sliding (Tr. 2397).

M. Sutton stated that prior to the accident, he had
travel ed the roadway al nost daily. Wile he was not aware of any
slip on the norning of the accident, he was aware of the berm
whi ch had slipped earlier, and he confirmed that M. Hanshaw tol d
hi mabout it (Tr. 2401-2402).

Frank Si mmons was recalled by Valley Canp, and he testified
that based on his famliarity with m ne planning, design, and
permtting, he is famliar with the geology of the area which is
being m ned. He al so | earned the geol ogy of the mine through core
drilling, prospecting, and soil sanpling and anal ysis. He
confirmed the presence of an underground nmine No. 36 in the
Coal burg Seamwhich is in the area of the No. 45 surface nine
and he located the mnes by reference to a m ne map (Exhibit
CR-14).

M. Simons stated that the No. 36 underground nmine is
inside a hill directly across fromthe Nunber 45 surface nine
but at the sanme approxinmate | evel as the scene of the accident.
He indicated that the coal pavenent dipped fromthe accident area
towards the pit, but that the roadway surface was relatively
| evel . The auger in question was put in during the |last part of
February, 1984, and was | ocated toward the pit and out of sight
of phot ographi c exhibit CR-1. The augering operation struck water
approxi mately 600 to 700 feet fromthe accident area, and this
occurred approximately March 19, after the accident. Prior to
this time, he received no reports of any water problens resulting
fromthe augering operation. In his opinion, the augering
operations had no effect on the scene of the accident (Tr.
2434-2448).

M. Simons confirnmed that he was aware of a slip which
occurred on Februry 22 or 23 in the accident area, and that M.
Augustine told himabout it. M. Simons also confirned that he
was aware of other slips on the m ne haul age roads, and he stated
that these were common occurrences. He expl ained that the inside
or outside cut of the roads are subject to rain, freezes, and
thaws and if the roadway is on the soil, rather than rock, slips
wi Il occur. However, he was not concerned about the slips
reported by M. Augustine because the mne haul road surfaces are
built on the coal pavenent which is conposed of solid material
(Tr. 2455-2456).

M. Simons stated that he travelled the haul road in
guesti on and saw no evi dence of slippage, cracks, or fractures,
and he received no conplaints fromany of the truck
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drivers who used the roadway (Tr. 2457). He agreed with the work
done by M. Hanshaw to correct the slippage which was reported to
him and in M. Sinmmons' opinion, he would not have dug up the
roadway and rebuilt it because there were no fractures or
anything to reflect a problemon the inmedi ate road surface (Tr.
2458). He further explained his answer as follows (Tr. 2459-2460):

JUDGE KQUTRAS: This is over the berm and down the slope
and on the slope of the out-crop, down on the
enbankment. Wat if you saw cracks and fractures there?
Wbul d that concern you?

THE W TNESS: Down bel ow t he r oadway?
JUDGE KOUTRAS: Yes.

THE WTNESS: It woul d--not necessarily. \Wen you say
"concern," you nmean woul d you be al armed? Not
necessarily alarmed, but you should pay attention to
it, yes, sir.

JUDGE KQUTRAS: How | ong do you pay attention to
it--would you pay attention to it?

THE WTNESS: Well, in--as long as you're using the
r oadway.

JUDGE KQUTRAS: Unh-huh. And what woul d you be | ooking
for?

THE WTNESS: To see if there's any additional slippage
or if it's going to cause the integrity of the--you
know, jeopardy of the integrity of the roadway.

VWhen asked about his opinion as to what caused the slip
whi ch occurred on the outslope of the road bank on February 23,
M. Simons replied as follows (Tr. 2462-2463):

A Well, there's, | think, several factors, sone of

whi ch everybody el se has stated. One thing that has not
been stated was that there was a prospect road down

bel ow there in the Wnifred Seam

kay, having that undercut some of this material, and
with some of the testinony that sone of the people saw
wat er when they got down to 15 or 16 feet below the

r oadway, that
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freezing and thawi ng and heavy rains--you know, there's
so many things that could contribute to the slip--lots
of things.

Q And am 1 hearing you tell me that it was a

conbi nati on of things, in your opinion, including the
prospect road, the water out of the coal seamthat was
several feet below the road base, and the weather
conditions and the heavy rain?

A. I'"'msaying they are all a possibility, and w thout
testing, you don't know. You do not know.

Q Now, about this water com ng out of the coal seam
that there's been testinony on. You've heard that
testinmony, is that correct?

A. Yes, nma'am

Q M. Sinmmons, in your opinion, did that water in any
way effect the stability of the roadway in this case?

A. No, ma'am not the roadway at all.
Q Wiy do you say that?

A. Well, because it was com ng out of strata, solid
rock and coal, one or the other, below there, and there
was sandstone above, shal e above that, that was hard,
solid material, as--which has been discussed in prior
testi nmony.

Q And that material was between the coal seant-the
small coal seam and the road base, is that correct--and
t he roadway?

A. Yes, nma'am

M. Simons stated that he travel ed the roadway at the
acci dent scene on March 5, shortly after the accident occurred,
and that he observed no cracks, breaks, or fractures in the
roadway surface. He observed the right rear tire trucks and
bel i eved that the victimwas sinply not paying attention (Tr.
2464-2465). He testified further as to his opinions and
i nterpretations concerning certain photographic exhibits, as well

as the maps included as part of MSHA's accident report (Tr. 2465-2469).
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M. Simons stated that prior to the accident, the width of the
roadway at the accident |ocation was approximately 15 to 16 feet
(Tr. 2469). He also believed that the left front truck tire was
of f the roadway, and that the truck traveled for sone distance in
the berm This area was sufficient to support the truck "unti
the angle of the truck out over the edge of the truck (sic)
exceeded what it could withstand" (Tr. 2470, 2472).

On cross-exam nation, M. Sinmmons was of the opinion that
the accident victimwould have traveled on the bermfor a
di stance of 70 feet, and that it woul d have taken him 10 seconds
to travel this distance at a speed of 5 mles an hour (Tr. 2488).
M. Simons confirmed that he was at the accident scene for
approximately 15 to 20 m nutes, and he testified further as to
hi s observations concerning the tire tracks (Tr. 2492-2494). He
was asked about his "concerns" regardi ng road outsl ope slippage,
and he responded as follows (Tr. 2499, 2501):

JUDGE KOQUTRAS: Let ne just ask the question a different
way. Assum ng that soneone cane to you, prior to the
accident, and said over a period of three weeks and

said we had 30 foot of bermslip or slide in one area,
we had 60 feet slip or slide at the innmedi ate area, and
we had another 30 feet slip or slide right there--and by
the way, after we abated it, we had a crack in the berm
and MSHA woul dn't abate it. Assum ng that you were

aware of all these things that |1've just told you,

woul d that concern you?

THE W TNESS: Yes, sir, it would
JUDGE KOQUTRAS: Wiy woul d it concern you?

THE W TNESS: Because it woul d--there was sone
instability on the outside--on the outslope.

* * * * * * * * * *
BY Ms. d SMONDI

Q M. Simmons, the facts that the Judge asked you to
assune, would they concern you with respect to the

stability of the roadway?

A. Yes, ma'am
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VWhen asked about the "slip" which appears to be depicted in
phot ographic exhibit No. 1, G4, M. Simmons responded as foll ows
(Tr. 2504-2506):

JUDGE KOQUTRAS: Now, M. Simons, |'mgoing to ask you
if--if you were driving along the haul age road and you
saw t hese conditions, would that concern you?

THE W TNESS: Yes, sir.
JUDGE KQUTRAS: Why?

THE W TNESS: Because it's in the close poximty of the
r oadway.

JUDGE KQUTRAS: And how woul d you characterize these
condi tions?

THE WTNESS: Well, that is a slip.
JUDGE KQUTRAS: Wiich is a slip?

THE WTNESS: Right here belowthis fill. (Indicating.)

* * * * * * * * * *

JUDGE KOQUTRAS: kay, and what woul d you do about it?

THE WTNESS: Well, in this particular case, | would get
a-hold of M. Hanshaw and let's see what we can--you
know, nove the road to the inside, build the berm back
on the solid.

Wayne Lively, MSHA Surface Mne Inspector, testified as to
hi s background and experience, and he confirned that he has been
an inspector since July, 1977. He worked in the mning industry
for about 5 years before he was an inspector, and he has operated
coal trucks, haulers, |oaders, dozer, and augers. Hi s present
wor k includes the regul ar inspection of haul age roads on surface
mning facilities, and he has received regular MSHA-training as a
coal mne inspector, including on the job training. H's fornal
training with regard to haul age roads is fromrevi ewi ng books and
material s on that subject.
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M. Lively confirmed that he visited the No. 45 M ne on Saturday,
March 10, 1984, and he did so to abate the inm nent danger order.
He stated that his supervisor tel ephoned himthe eveni ng before
and instructed himto go to the mne and abate the order which
had been issued on the haul age road. Hi s supervisor advised him
t hat someone from Valley Canp had called to advise that the
haul age road conditions cited in the order had been corrected.

M. Lively stated that upon arriving at the nmine at
approximately 7:00 a.m, he nmet with Foreman Roy Hanshaw, m ne
superintendent Zeb Pendergrass, State M ne Inspector Gordon
Wseman, a UMM safety comm tteeman, and several others. M.
Lively stated that the accident area | ooked different than the
way it is shown in the photographs, exhibit G4, and he expl ai ned
that this was because the berm al ong the haul age road had been
reconstruct ed.

M. Lively stated that when he arrived at the haul age road,
he was shown the | ocation where the truck had gone over the road.
Upon inspection of the area, M. Lively observed a crack in the
roadway approximately 2 to 6 inches wi de and extending for
approximately 30 feet in the roadway. The crack then extended
into the bermat the outer edge of the roadway and was visible
for the entire length of the top of the berm The crack at the
top of the bermranged from2 to 6 inches in wi dth and extended
the entire length of the berm for approximtely 150 feet.

M. Lively viewed photograph No. 3, exhibit G4, and he
stated that the crack in the road and berm began at the
approxi mate | ocation of the crib bl ock shown in the photograph
and extended out to the top of the photograph toward the curve in
the roadway in the direction of the pit.

M. Lively stated that the ground conditions at the haul age
road were frozen, and it was his opinion that had the ground
t hawed, the crack m ght have worsened and continued. Under these
ci rcunst ances, he advised M. Hanshaw and M. Pendergrass that he
could not terminate the order. M. Lively believed that the crack
was "one continuous crack,"” and he believed that it was the
result of the berm and roadway bei ng constructed on unstable
gr ound.

M. Lively stated that he nade certain recomendations to
M. Hanshaw as to how to correct the conditions, and that M.
Pender grass advi sed hi mthat he would contact MSHA agai n when the
roadway was ready so that the order could be abated. M. Lively
stated that he was at the mne for approximately 2 1/2 hours.
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On cross-exam nation, M. Lively reiterated his observations of

the crack in the roadway and berm and he confirnmed that he nade
brief notes of his observations. He stated that the berm which
had been reconstructed was approxi mately "waist high" or 3 1/2 to
4 feet in height. Since it had cracked while the ground was
frozen, he believed that the crack resulted from novenent of the
ground and that it would continue to crack once the ground
thawed. M. Lively stated that the berm was constructed of
overburden materials with rocks mxed in, but that nost of the
berm consi sted of "yellow clay" material. He conceded that he had
observed berns of simlar construction at other surface m nes,
and apart fromthe crack which he observed, he had no problem
with the berm

M. Lively stated that he gave no specific instructions to
M. Hanshaw or M. Pendergrass as to how to correct the crack in
the berm but he did suggest or recommend that the haul age road
be relocated to the top of the spoil bank or that it be w dened
by cutting into the spoil bank. M. Hanshaw and M. Pendergrass
"ruled out" these suggestions and said nothing further to him
M. Lively believed that the haul age road had been constructed on
unst abl e ground.

M. Lively stated that when he was at the haul age road, he
| ooked over the enmbanknment and observed evidence of frozen dirt
mat eri al sl oughing on the outside bank. He also identified the
"tree line" shown at the base of the hill in photograph No. 3,
exhibit G4, and stated that he al so observed this while at the
haul age road.

In response to further questions, M. Lively stated that he
had not previously observed the haul age road prior to the tine he
visited the mine on March 10, 1984. He confirmed that he was
aware that an accident had occurred, but that he did not discuss
hi s observations of the cracks he observed with |Inspector G ose
or with Inspector Slaughter. He also confirned that after M.

Sl aught er abated the order the foll owi ng Monday, March 12, 1984,
he did not discuss the matter further with M. Slaughter and had
no know edge as to how the cracks in the roadway or berm were
corrected to achi eve abatenent.

Steve Popp, testified that he has been laid off fromhis job
at the No. 45 Mne since January, 1985, and that prior to this,
he worked at the mine for approximately 1 year and 3 nonths as a
dozer operator. His prior experience includes the operation of a
track | oader and end | oader doing reclamation work for about 1
1/ 2 years, and as a back
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hoe and | oader operator on Interstate |-64 for about 3 years.

M. Popp stated that he worked the evening shift with
accident victimBruce Hartwell during March, 1984, and that he
was aware of the accident which occurred on March 5. M. Popp
stated that he was aware of certain problens in the accident area
prior to the day of the accident and that he could see dirt and
other materials over the hill, and could hear the tree tinbers
"cracking." He believed that this was caused by the nmovenent of
dirt against the trees.

M. Popp revi ewed photograph Nos. 2 and 3, exhibit G4, and
stated that approximately a week or so before the accident, he
observed the slip conditions which appear in the photographs, and
he specifically identified the material below the "black |ine"
drawn on photograph No. 3 as a slip.

M. Popp indicated that the truck drivers on his shift knew
about these slip conditions because "they had to drive through
the area”" and that it was a topic of discussion. He also stated
that he spoke with M. Hanshaw about these conditions and that
M. Hanshaw wal ked through the area and told himthat "it was not
wor ki ng that nuch.” M. Popp could not specifically recall when
he spoke with M. Hanshaw, but confirmed that it was sometine
bef ore the accident occurred. M. Popp had no personal know edge
that foreman Maggard was aware of these conditions.

M. Popp stated that approximately 2 to 3 days, or a week
before the accident, he did some work in the slip area, and that
this work was an attenpt to fill in and over the slip area. He
stated further that this work took place in the area starting
where the two individuals are shown in photographic exhibit CR 1,
t hat approximately 500 to 1,000 tons of materials were trucked in
to do this work, and that M. Maggard assigned himto do this
wor K.

M. Popp stated that he reported for work at approxi mately
4:00 p.m the day of the accident, and that prior to the
accident, he observed that the slip over the hill or the
enbanknment was still visible. Wiile there was sone materia
approxi mately a foot high at the edge of the roadway where the
truck went over, he did not consider this to be a berm He also
i ndicated that there were daily mnaintenance problenms with the
bermat the l[ocation where the truck went over the hill and that
this was true during the period before the accident and on the
day of the accident.

M. Popp stated that after the accident, he worked on the
haul age road renoving materials to achi eve abatenent of
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the order. Materials were renoved "fromthe outside slip down to
solid ground” and a V-ditch was constructed with a core-rock base
in order to allow water to drain off. He indicated that after the
materials were renoved, the area was back-filled with 2 foot
lifts in the slip area and then "stepped" in a manner to
reconstruct the slip area to the level of the original roadway.
M. Popp indicated that part of this abatenment work was
acconpl i shed during the day shift by M. King, and that the
evening shift would continue the work where the day shift |eft
off. He estimated that he worked two shifts to conplete his
portion of the work.

M. Popp sketched a diagram exhibit G 15, and expl ai ned how
he "stepped"” the slope area during the abatenent process. He
i ndi cated that when he began his work on this abatenent, he took
out the first 5 feet of material down to solid rock, and then
proceeded to "step-out” to the next |ocation for another 5 foot
depth to solid rock, and then repeated the process down to solid
mat eri al

M. Popp stated that during his abatement work,
approximately 2 to 3 feet of the outer edge of the roadway
surface itself was renmoved. In his opinion, the width of what was
left of the roadway surface after the accident and during the
abatement at that | ocation was approxinmately 8 feet. He al so
i ndicated that he trammed his dozer through the area by driving
on a portion of the spoil bank. He indicated that he could have
driven a dozer with a 16 foot blade and a 12 foot wheel base
t hrough the accident |ocation, but that he would have had to
drive on a portion of the spoil bank to do so.

M. Popp confirned that he participated in the rescue
operations after the accident, and in his opinion, the accident
resulted froma failure of the roadway in that the edge of the
roadway and the berm "gave out."

M. Popp stated that while he was reconstructing the slip
area during the abatenment, he encountered some water at both of
the coal seans bel ow the roadway | evel. He confirnmed that he did
not build the original roadway, but that the portion which he
reconstructed during the abatenment was constructed of good rocky
materi al s.

On cross-exam nation, M. Popp confirmed that he observed
the slipping and cracking tree line while traveling the
haul ageway. He stated that he had repaired different portions of
t he haul age road and that M. Maggard instructed himto do so as
required. M. Popp stated that as the dozer operator doing the
repair work a week or so before the accident, he directed the
trucks where to dunp the materials.
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M. Popp then pushed the materials over the slope with his dozer
where he was to construct the berm but that "it wasn't working
out." He explained that the materials could not be stabilized,
and after his work shift ended, he went honme and said nothing to
M. WMaggard about the situation. Later, 1 to 3 days before the
accident, M. Popp was at the roadway and he observed that the
material s had slipped, but he did not report the situation to
anyone because he believed that the foreman could see the
condi tions.

M. Popp stated that he was satisfied with the work
performed to abate the order and that he was confident that the
berm and roadway whi ch had failed had been reconstructed on a
solid base and that the materials used were adequate to stabilize
the slip conditions.

M. Popp confirned that he was not contacted by MSHA during
the investigation of the accident. He stated that he was
contacted 2 days before he testified in this case by a UMWA
representati ve and was asked about his know edge of the haul age
road construction. He also confirned that Valley Canp's safety
director Sutton also contacted him but that he would not speak
with himabout the matter w thout the benefit of counsel. M.
Popp asserted that he harbored no grudge against Valley Canp and
that he had not discussed his testinmny with the UMM
representative who contacted him

Inspector Grose was called in rebuttal and testified that he
did not instruct M. Augustine to take measurenents fromthe
outside tire tracks to outside tire tracks which were on the
roadway. He confirnmed that he did not specifically instruct
Val ey Camp officials as to how to go about abating the
conditions he cited because this would be contrary to MSHA
policy. He stated that when he wal ked the out slope area during
his investigation, on March 6, the ground was soft. It was his
opi nion that day that the berns were inadequate, and after
wal ki ng the edge of the roadway and the berm area, he was of the
opi nion that the roadway construction was i nadequate in that it
was constructed on | oose unconsolidated materials. He estimated
that the berms ranged in height from1l2 to 24 inches, and he did
not believe they were adequate to restrain a vehicle.

M. Gose stated that constructing a bermon out crop or out
sl ope material rather than on a roadway surface, is not a per se
viol ation of section 77.1605(k), and that it woul d depend on
whet her the ground under the bermis stable or not. He al so
stated that his report does not contain any information about the
presence of any water, or that water underm ned the surface of
t he roadway because he did not believe that this was the nost
i nportant factor which may
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have contributed to the failure of the roadway. He al so confirned
that his concern about the stability of the roadway was with
respect to the outer edge of the actual surface of the roadway
and the berm which had been constructed on the bank, rather than
the entire width of the roadway.

On cross-exam nation, M. Gose confirned that he coul d not
recal |l specifically asking anyone about how the roadway in
guestion was originally constructed. He also stated that the
wi dth of the roadway after abatement was 14 to 16 feet and that
the bermwas constructed of clay material and rock. He al so
bel i eved that roadway construction after abatenent was "better."

Dr. Wi testified in rebuttal that a m ne operator should be
able to control the anmount of spoil he will produce and that he
shoul d consi der the desired wi dths of any haul age roads during
the initial planning stages of any surface mning which is to
take place. He did not believe that the slip conditions shown in
phot ographs 1 and 3, exhibit G4, resulted fromrainfall during
the period between the accident and the next day when the
phot ogr aphs were taken

Dr. Wi was of the opinion that the work done by M. Popps on
t he berm and road conmpounded the problemw th the slip conditions
whi ch were present in the area where he was working and that this
work was sinply a "superficial dressing” for an area which had
evi dence of ground novenent. Dr. Wi al so believed that water is
al ways a problemat any mine, but that the presence of any water
at the accident location in this case had a linmted affect on the
roadway. However, if water is present, it must be di sposed of,
and if not, it will in tinme inpact on a haul age road. Dr. Wi was
al so of the opinion that given the signs and warni ngs of ground
nmovenent al ong the haul age road in question, the operator should
have paid closer attention to address those conditions.

On cross-exam nation, Dr. Wi stated that in his opinion the
spoi l ing method used by the operator contributed to the existence
of narrow portions along the haul age road. He al so conceded t hat
a variety of factors contributed to ground novenent in the area
of the haul age road.

M. Hanshaw was called in rebuttal by Valley Canp, and he
stated that he nonitored the slip condition in the area of the
acci dent where M. Wstfall's truck was parked, and that on
February 22, a stick was placed along the out slope in that area
so that the slip could be observed and nonitored.
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M. Hanshaw stated that he had no know edge of the work
performed by M. Popp and he explained that M. Popp worked the
evening shift and that it was possible that his work was perfornmed as
descri bed, but that he (Hanshaw) had no know edge of it.

Fi ndi ngs and Concl usi ons
Docket No. WVEVA 84-169-R

In this case Valley Canmp is charged with a violation of
mandat ory safety standard 30 C.F.R 077.1605(k), for inadequate
bernms al ong the outer bank of the haul age roadway. The all egation
is that | oose, unconsolidated earth spoil material was used to
construct the berns and that they were not adequate to restrain
t he heavy equi prent using the roadway. The cited standard reads
as follows: "Berns or guards shall be provided on the outer bank
of el evated roadways."

The term"berm is defined in 30 CF. R 077.2(d) as "a pile
or nmound of material capable of restraining a vehicle." In
Secretary of Labor v. United States Steel Corporation, 5 FMSHRC
3, 6, January 27, 1983, the Conmi ssion noted as foll ows:

"Restraining a vehicle" does not nean, as U S. Stee
suggests, absolute prevention of overtravel by al
vehi cl es under all circunstances. G ven the heavy
wei ghts and | arge sizes of many m ne vehicles, that
woul d probably be an unattai nabl e regul atory goal

Rat her, the standard requires reasonable control and
gui dance of vehi cul ar notion

And, at 5 FMSHRC 5:

We hold that the adequacy of a berm or guard under
section 77.1605(k) is to be measured against the
standard of whether the bermor guard is one a
reasonably prudent person famliar with all the facts,
i ncluding those peculiar to the mning industry, would
have constructed to provide the protection intended by
t he standard.

* * * * * * * * * *

Under our interpretation of the standard, the adequacy
of an operator's berns or guards should thus be
eval uated in each case
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by reference to an objective standard of a reasonably
prudent person familiar with the mning industry and in
the context of the preventive purpose of the statute.
VWen alleging a violation of the standard, the Secretary
is required to present evidence showi ng that the operator's
berms or guards do not neasure up to the kind that a reasonably
prudent person woul d provi de under the circunstances. This
evi dence coul d include accepted safety standards in the field
of road construction, considerations unique to the m ning
i ndustry, and the circunstances at the operator’'s mne
Various construction factors could bear upon what a reasonabl e
person woul d do, such as the condition of the roadway in issue,
the roadway' s el evati on and angle of incline, and the anount,
type, and size of traffic using the roadway.

Truck driver James Westfall, the only eyewitness to the accident,
testified that the truck which left the roadway appeared to be "on or close
to" the bermat the edge of the outer bank of the roadway for a distance
of approximately 40 feet and that it "took out" the bermas it went over
the edge. The estimated speed of the truck was 5 to 10 miles an hour, and
there is no indication of any nmechani cal defects. As described by M.
Westfall, the truck appeared to turn over "in slow notion" as it
began to go over the edge of the roadway. Thus, it woul d appear
that any existing bermwas inadequate to restrain or otherw se
physically prevent the truck fromleaving the roadway. The test
to be applied in determ ning whether a violation has been
established is whether or not MSHA has established by a
pr eponder ance of the evidence that the berm which the inspector
al | eges was constructed of |oose, unconsolidated earth spoi
materi al was the kind which a reasonably prudent person would
provi de under the roadway conditions which existed at the tinme of
the acci dent.

There is a difference of opinion as to what constituted an
adequat e berm hei ght al ong the roadway i n question. Inspector
G ose believed that the berm should have been constructed on a
wi de base, and at heights of 6 to 8 feet. Inspector Slaughter
stated that after abatenment, the berns appeared to have been
constructed on a 3-foot base, and at heights ranging from3 to 4
feet. Since he abated the order, | assune that Inspector
Sl aughter would agree that a 3 to 4 foot high bermwas adequate.



~1256

Loader operator Estep testified that the height of the berm would
depend on the width of the avail able roadway, and he was of the
view that in light of the narrow roadway, MSHA s m d-axl e height
guideline was difficult to achieve. He stated that the berm was
originally constructed to a height of 2 feet, but that after it
was replaced when the roadway slippage occurred, it was
constructed to a height of 3 to 4 feet. He believed that the
purpose of the bermis to alert a driver that he is "over too
far," and he would construct a berm4 1/2 feet high on a 6 foot
wi de base so that the truck driver could see it. He al so
indicated that in his experience at the mne, the berns were
al ways constructed at a height hal fway up the axle of the |argest
pi ece of equi pnment using the roadway, and this would be 3 1/2
feet high, the m d-axle height of a 988 end | oader

Loader operator N chols testified that while he was aware of
MSHA' s m d-axl e high policy, he usually constructed the berns at
hei ghts ranging from4 1/2 to 5 1/2 feet high, and he did so
because that had been his practice at other mnes. He al so
i ndi cated that he constructed the berns by "dunping and piling
spoil materials" with his end | oader

Foreman Maggard was of the opinion that a 2 foot berm woul d
have been adequate at the roadway | ocation where the accident
occurred, and he confirmed that when the bermwas repl aced after
it had slipped the day after construction was conpleted, it was
simply "firnmed up”" with materials taken fromthe spoil pile.

Dr. Wi testified that assumi ng Inspector Gose's
measurenents of a 14-inch bermare correct, he was of the opinion
that a truck driver would not be able to "feel" the berm and
that it would therfore be inadequate.

M. Saunders, M. Estep, and Forenen Hanshaw and Maggard al
agreed that a berm should be constructed hi gh enough so as to
alert a driver that he is close to the edge of the road. They al
agreed that a driver should be able to visually observe the berm
so that he may "guide" his vehicle away fromit. Further, both
M. Maggard and M. Hanshaw confirmed that at sonme areas at the
m ne where there are curves or "sw tchbacks" in the roadway, the
bernms are constructed |larger than 4 feet high, and M. Hanshaw
stated that he has seen themas high as 10 to 15 feet (Tr.
983-984; 1135; 1682-1683; 1887-1889).

The record in this case establishes that fromthe day
construction was conpleted on the roadway, and for an approxi mate
2-week period after that, problenms were encountered with berns
slipping or subsiding al ong the roadway.
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M. Estep, M. Simons, M. Hanshaw, and M. Maggard all
confirmed that the day after construction was conpleted, the berm
slipped off the edge of the roadway for a distance of
approximately 30 to 40 feet. Al though the bermwas i mediately
reconstructed, additional slippage continued. M. Popp testified
that there were daily maintenance problens with the bermat the

| ocation where the truck went over the hill both before and after
the accident. M. Anderson testified that 3 or 4 days before the
acci dent a berm had been washed away by rain, but that he
replaced it with materials trucked in fromthe pit. He al so
testified that the bermat the accident |ocation was "small,"
that there was a bermproblemin one area al ong the roadway where
"it was real bad," and that at the accident |ocation there was a
"problent for a distance of sone 60 feet.

M. Estep testified that on the day of the accident and
prior to that incident, the bermat the inmedi ate acci dent
| ocation had slipped about 3 or 4 feet, and he described it as
"conpletely gone.” M. N chol's viewed that sane area shortly
before the accident, and he stated that the berm had slipped or
subsided to a point where it was only 6 to 8 inches high. M.
Popp al so view that sanme area, and while he observed "material"”
approxi mately 24 inches high along the edge of the roadway, he
did not consider this to be a berm Al though M. Hanshaw
testified that when he | ast observed the berm al ong t he roadway
at approximately 2:00 p.m, the day of the accident it appeared
to be 4 feet high and 6 feet wide at the base. He also stated
that he observed sone slippage at the accident location for a
di stance of sone 40 feet. He also confirnmed that he was aware of
some berm slippage around the corner fromthe accident scene, and
that he dispatched M. Estep to that area to repair the berm

I nspect or Sl aughter noted differences in the conposition of
the bernms on the day of the investigation, as well as severa
days |l ater after abatenent was achieved. He testified that the
berm on March 6th was "a soft dirt-type berm which was
saturated" but that on March 12th, the berm"was a bl ue-type
mat eri al which indicates shale and rock and a solid-type
material. The bermon the 12th al so appeared to be hi gher and
wi der and "a nore firmberni (Tr. 479-480).

I nspector Grose testified that he neasured the axl e height
of the haul age truck which ran off the road and determ ned that
the vertical distance fromthe road to the md-axle was 22
i nches. He measured the existing bermheights along portions of
t he roadway, and found that they were 24, 14, and 18 inches high
The 14 and 18 inch berm heights were at the | ocation where the
truck left the road.
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Referring to his notes which were made at the time of his

i nvestigation, M. Gose indicated that the bermwas "constructed
of soft earth--inadequate to retain vehicles--stepped on berm and
foot subnmerged” (Tr. 96, exhibit G8). He testified that upon

vi sual observation, the bermwas constructed of "earth-type spoi
material" and was "just a unit of mud and water™ (Tr. 113). He

al so indicated that the "very soft earth” bermmaterials were not
conpacted, and that w thout sone "additional materials or
elements init, it's hard to conpact this type of material" (Tr.
135). The "additional materials" would have been "nore rock than
earth” as were used in the abatenment of the citation (Tr. 136).

I nspector Grose testified that one of the factors which
i nfl uenced his decision to issue the citation was the fact that
the berm heights at the roadway | ocation where the truck left the
road were not at l|least 22 inches as specified in MBHA's "m d-axl e
hei ght" policy guidelines (Tr. 113-114). Additional factors which
i nfluenced his decision are reflected in the follow ng testinony
(Tr. 114-115):

BY M5. @ SMONDI

Q Just limting ourselves to this particular vehicle
M. Gose, if this bermhad been 24 inches throughout
the entire area, but none of the other conditions were
changed, it was still made of the sane material and the
rest of the conditions remai ned the same, would you
have considered that to be adequate?

A. No.
Q kay, And why not?

A. He couldn't use it as a site guide to see where he
was in relation to the edge of the roadway, and it
woul d not be stable enough to give himany indication
that he had hit the bermif, in fact, a tire would hit
a berm

If it was a berm and the tire would hit it, he

woul dn't know he hit it. This soft nmaterial--a
65-ton--you wouldn't know if you was hitting the berm
if you was in the berm It would have no neans to
retain or deflect or warn the driver that he was near
t he edge of a road.
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Q Okay, so would | be correct in understandi ng that
your concern with this bermwas not limted to the
hei ght of the bern?

A. No. | have to consider it, but there's severa
factors | consider besides the fact of the height.

Q Okay. Well, what else do you consider besides the
hei ght when you try to determ ne the adequacy of a
ber nf

A. Two of the main things |I consider is if the
operators of the equipnent can see it. Is it of such a
configuration and design that the operators can see it
within a normal distance of where they are in relation
to their vehicle?

Anot her thing | consider is the ability of the bermto

help retain or deflect a vehicle back to the roadway in
the event it should slide. Wile going parallel, if it

shoul d slide over against the berm the ability of the

bermto deflect the vehicle back to the roadway.

Al t hough M. Augustine stated that he observed the berm
sonmetine prior to the accident and that it was approximately 19
to 31 inches high, he did not viewit on the day of the accident
or at anytinme inmredi ately before that event. Wth regard to the
testinmony of M. Anderson that the bermwas 3 feet high when he
worked on it, the fact is that he worked on it several days prior
to the accident and had no opportunity to viewit on the day of
the accident or at anytine i mediately before the event. As for
the testi nony of M. Hanshaw that the berm at the accident
| ocation was approxi mately 4 feet high when he viewed it at
approximately 2:00 p.m, or approximately 2 hours before the
accident, | give nore credence to the testinony of M. Estep and
M. Nichols that it was substantially |less than that clained by
M. Hanshaw.

In its posthearing brief, Valley Canp's counsel argues that
I nspector Grose's observations the day after the accident are not
representative of the construction of the bermprior to the
acci dent due to overnight heavy rainfall, the disturbance caused
by the truck travelling over the bank, and the subsequent rescue
efforts. Counsel concludes that the construction of the berm
prior to the accident was consistent with what a reasonabl e
person famliar with the situation would construct in the area of
t he acci dent.
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| have carefully reviewed the record in this case, and while
Val | ey Canp presented detailed testinmony as to the nmet hods and
procedures used in the construction of the roadway, | find very
little to rebut Inspector's Gose's testinony as to the condition
of the berm As a matter of fact, M. Hanshaw testified that the
bermis constructed as the road is being constructed by sinply
dunping and | eaving materials on the roadway to be shoved out by
the dozer to forma berm Wen asked whether the materials are
conpacted, he replied "sone of it is and sone of it's not" (Tr.
1674). M. N chols testified that he constructed berns by sinply
dunping and piling spoil material with his end | oader, and M.
Maggard indi cated that the bermwhich had slipped a week or so
before the accident was reconstructed by "firmng it up”" with
material s taken fromthe adjacent spoil pile.

After careful consideration of all of the testinony and
evi dence adduced in this case, | conclude that MSHA has
established a violation by a preponderance of the evidence.
Al t hough | have considered the fact that part of the berm was
taken out by the truck when it left the roadway | find the
testinmony of M. Estep, M. N chols, and Inspector G-ose to be
credible, and it supports a conclusion that prior to the
accident, the bermalong the roadway in the area where the truck
went off the edge was at nost 18 inches high. | also find
credi ble Inspector Grose's testinmony that the berm was
constructed of |oose and soft materials which were not conpacted.
G ven the size of the 65-ton haul age trucks which used the
roadway, | conclude and find that a driver would have difficulty
di stingui shing the roadway froma bermin the condition as the
one described by Inspector Gose. Not only would the driver have
difficulty seeing the bermfromthe driver's side of his truck
but he would al so have difficulty in "feeling it" with the truck
tires.

G ven the fact that the berns and roadway outsl opes had
shown prior evidence of slippage and subsidence, particularly
when it rained, and given the additional fact that mne
managenent personnel were aware of these problens, | believe that
a reasonably prudent person would have taken positive steps to
insure that the bermwas constructed of materials which would be
conpacted in such a manner as to allow a driver to know when he
is on the berm | also believe that a reasonably prudent person
woul d have insured that the berm was constructed and maintai ned
at a height which would have been readily observable to a driver.
On the facts of this case, I amnot convinced that Valley Canp
acted reasonably to insure conpliance with the cited standard,
and | agree with MSHA's argunent that the berm was inadequate.
Accordingly, Gtation No. 2127008 | S AFFI RVED
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Docket No. WEVA 84-170-R

In this case Valley Canp is charged with a violation of
mandat ory safety standard 30 C.F.R 077.1600(c), for failing to
conspi cuously mark or install warning devices at the haul age
roadway | ocation where the roadway was reduced from25 feet to 14
feet 2 inches. The cited standard reads as follows: "Where side
or overhead cl earances on any haul age road or at any | oadi ng or
dunping |l ocation at the mne are hazardous to m ne workers, such
areas shall be conspicuously marked and warni ng devices shall be
install ed when necessary to insure the safety of the workers."

There is a dispute as to the accuracy of the neasurenents
concerning the width of the roadway as reflected in the map which
is a part of MSHA' s accident investigation report. Valley Canp's
counsel asserted that the map neasurenents are critical because
t he useabl e portion of the roadway on which a truck could travel
woul d be fromthe base of the spoil bank to the inner edge of the
berm opposite the spoil (Tr. 647). Counsel took issue with
I nspector Grose's testinmony and notes concerning his neasurenents
of the roadway as 14 feet 11 inches, and suggested that M.
Augustine's testinony and cal cul ations are nore credi ble and
reliable (Tr. 649).

MBHA' s counsel expressed "tremendous difficulty” with M.
Augustine using an "uncertified" map and a ruler to determ ne
roadway wi dths (Tr. 650). Counsel pointed out that the nne
superintendent took a neasurenent of the roadway width with a
tape neasure on the evening after the accident, and that at the
poi nt where M. G ose neasured 14 feet, 11 inches, the
superintendent's neasurenent was 14 feet, 8 inches (Tr. 653).

M. Augustine confirned that his survey crew used a stee
tape nmeasure, as did Inspector GGose, but that while he observed
I nspector Grose taking his neasurenents, at no tinme did Valley
Canp and MSHA take the nmeasurenents together, nor were there any
mut ual |y agreed upon neasurenents taken at the tine of the
i nvestigation. Valley Canp's counsel suggested that M. Gose
deleted the single asterisk neasurenents fromthe map provided
himby M. Augustine because M. Gose did not take those
measurenents (Tr. 652-653). M. Augustine could not recall where
he observed the inspector's party taking neasurenents, nor could
he identify the specific |ocations where these neasurenents were
taken by reference to his map, other than "close to where the
truck went over the road" (Tr. 667).
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Val l ey Canp's position is that the accident victimwas well
the bermin an area that was never intended to be driven on, and
that the bermwas built on the useable portion of the roadway
from conpacted materials brought in fromthe bedrock (Tr. 657).
Assumi ng that the victimwas out of control, or through "driver
error” drove into or to the top of the berm counsel asserted
that at that point the victimhad 19 feet 11 inches of roadway
wi dth to maneuver his truck, and nore than adequate roomto "hug
the spoil." Counsel concludes that his failure to do so
constituted "driver error,"” and that this error, rather than a
slip in the roadway, caused the accident (Tr. 657). Counse
suggested further that had the victimfoll owed "normal operating
procedures,” the accident woul d not have happened (Tr. 658).

The evidence in this case establishes that the haul age road
in question was approximately 28 feet wide when it was first
conpl eted approximately 2 weeks before the accident. During this
period of tinme, the roadway w dths at the approximate | ocation
where the accident occurred were narrowed by the process of
spoiling, as well as roadway nmai ntenance and repair work which
becane necessary as a result of outslope slippage and berm
subsi dence. Estimates of the width of the roadway inmedi ately
before the accident varied, and after the accident, Inspector
G ose, assisted by Inspector Slaughter, neasured the width of the
roadway at the point where the truck left the roadway, and he
determ ned that the roadway was 14 feet 2 inches w de.

There are no mandatory safety standards covering roadway
construction, nor are there any standards or guidelines which set
forth the required roadway w dths for haul age roads. G ven the
fact that 65 ton haul age trucks approximately 12 foot w de used
the roadway in question, the critical question here is whether or
not MSHA has established by a preponderance of the evidence that
the side clearances along the stretch of the roadway where the
acci dent occurred were hazardous. Wiile the width of the roadway
is critical in any determ nati on of adequate side cl earance,
consi derati on nust also be given to the condition of the roadway
sl ope, the imedi ate edge of the roadway, and the adequacy of the
ber ns.

Al t hough truck driver Janes Westfall stated that he
experi enced no problens driving through the accident area prior
to the accident, he confirned that he would be about a foot from
the bermas his truck passed through that portion of the roadway.
He al so confirmed that there were several narrow road | ocations
where enpty trucks woul d have to nove over to yield the
right-of-way to | oaded trucks, and he

over
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identified the roadway area at the accident |ocation as an area
where he knew that only one truck coul d pass.

Truck driver Wnford Saunders testified that because of the
rain and nmud, at least 4 feet of the roadway at the acci dent
| ocation had slipped on the day of the accident, and that this
resulted in the width of the roadway being reduced to a point
where a 12-foot wi de truck could not pass through. M. Saunders
also testified that as a result of this condition, he and anot her
driver refused to drive their trucks on that portion of the
r oadway.

Loader operator Bruce Estep testified that on the day of the
accident a portion of the roadway approximately 50 feet fromthe
accident |ocation slipped, and he confirmed that M. Saunders
advised himthat truck drivers refused to drive their trucks
t hrough the area because "part of the road was gone." M. Estep
also testified that in the imedi ate area of the accident
location, he noticed that 3 to 4 feet of bermhad fallen or
slipped, and that the bermwas gone. He estimated that the
roadway at the accident |ocation was 12 to 14 feet wi de, and he
considered this to be a narrow road. Although he believed that it
was safe for an enpty truck to drive through the area to the pit
after he repaired the roadway which had slipped, he did not
believe it was safe for a | oaded truck to drive through, and he
woul d not have done so.

Dozer operator Carl Anderson described the berm al ong the
roadway at the scene of the accident as "small," and he indicated
that the roadway at that | ocation was at a "narrow place" which
had been a problemarea for a distance of at |east 60 feet.

Loader operator David Nichols testified that on the day of
the acci dent he observed that the bermat the accident |ocation
appeared to have subsided or slipped to a height of 6 to 8
i nches, and that the roadway was narrow at that location. In his
opi nion the roadway at that point in tinme was not safe to travel.

Loader and dozer operator Steve Popp testified that there
were daily maintenance problens with the roadway berm at the
accident location up to and including the day of the accident.

M. Popp was of the opinion that after the accident, the w dth of
the roadway was only 8 feet, and while he indicated that he could
have driven a dozer with a 12-foot wheel base over the roadway,
he woul d have had to drive on a portion of the spoil bank
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Val | ey Canp's manager of technical services, Franklin Sinmmons,
testified that except for certain areas where there was a need
for providing a passing |ane for vehicles, the "typical" roadway
wi dths at the mne ranged from16 to 18 feet. He estimated the
roadway wi dth at the accident |location to be sonewhat |ess than
16 to 18 feet, and he did not take issue with the roadway
nmeasurenent wi dths of 14 feet 6 inches to 14 feet 2 inches, as
shown on the map which is a part of MSHA' s accident investigation
report. M. Simons confirnmed that prior to the acci dent he was
aware of slips which had occurred on the roadway, and he conceded
that such slips should be nonitored and taken care of.

M ne Foreman Roy Hanshaw testified that he was aware of berm
slips a week or so before the accident and that spoil materials
were used to widen the roadway for an additional 6 to 8 feet in
the accident area. After the roadway was cut into the spoil, he
estimated that it was 15 to 16 feet wide. He also nentioned the
fact that on the day of the accident, there were problens wth
the bermin an area near the pit, and that in the area where the
acci dent occurred he observed that there was sonme slippage on the
out sl ope of the roadway for a distance of some 40 feet. After the
acci dent, M. Hanshaw neasured the distance fromthe spoil pile
to the point where the truck cut into the road, and it was 14
feet 6 inches wide. M. Hanshaw conceded that it was not safe to
drive through the accident area after the accident occurred, and
he al so indicated that had the outslope slippage prior to the
accident continued, it was possible that an additional roadway
woul d have to be constructed to contain the slippage.

Inspector Lively initially refused to abate the i mm nent
danger when called upon to do so on March 10, 1984, several days
after the accident. His refusal to do so was based on the fact
that he observed a large crack in the berm approximately 2 to 6
i nches wi de, and extending for a distance of approxi mately 150
feet. M. Lively was of the opinion that the crack resulted from
t he berm and roadway bei ng constructed on unstabl e ground, and he
was concerned that the crack would continue in the event of the
ground freezing and thaw ng.

Al though M. Saunders testified that 4 feet of the roadway
at the i mediate |ocation of the accident had slipped prior to
the accident, the testinony of M. Hanshaw and M. Estep is that
the slip occurred at a roadway | ocation closer to the pit and
approxi mately 50 feet away. Having viewed the w tnesses during
their testinony, | conclude that M. Saunders was m staken as to
the actual |ocation of the
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slip in question. He appeared rather tentative in his testinony,
while M. Estep and M. Hanshaw i npressed ne as being rather
positive as to where that particular slip occurred, and MSHA did
not recall M. Saunders in rebuttal even though he was avail abl e.

Apart fromthe conflict as to the location of the slip on
the day of the accident, the witnesses were rather consistent in
their description of the conditions which prevailed al ong the
roadway in question imedi ately before the accident, particularly
with respect to the condition of the bernms and the outer edge of
the roadway. The testinony establishes that the berm had sli pped
at the i medi ate accident |ocation, that the roadway had narrowed
to a point where there was only a foot or so of clearance between
the outer edge of the roadway or the berm and a haul age truck
driving through the area, and that slippage had occurred on the
out sl ope of the roadway for a distance of some 40 feet.

Loader operators Nichols and Estep were of the opinion that
it was not safe for |oaded trucks to use that portion of the
roadway at the accident site prior to the accident, and foreman
Hanshaw bel i eved that had the slippage continued, another roadway
woul d have to be built to contain it. Foreman Maggard conceded
that anytinme a bermslips, a hazardous condition is created. It
seens clear to me that when viewed collectively, these conditions
establish that the side clearances al ong the haul age road at the
i medi ate | ocation of the accident, as well as at the roadway
| ocation nearer to the pit area sone 50 feet away, were hazardous
wi thin the nmeani ng of section 77.1600(c), and required markings
or warning devices to alert the drivers of the hazardous
conditions. Since it is clear fromthe record that no such
mar ki ngs or warni ng devices were provided, a violation has been
est abl i shed. Accordingly, Citation No. 2127009, |IS AFFI RVED.

During the course of the hearing, Valley Canp's counse
asserted that as long as the mners are famliar with the
conditions of the roadway and followed the traffic procedures,
i.e., pulling over on the narrow portion of the roadway and
yielding the right of way to a | oaded truck, no warning signs or
mar kers shoul d be required. Counsel asserted further that if one
knows that there is one-lane traffic in an area, a warning sign
woul d make no difference, and "the question of whether it's
hazardous is whether you know it's a one |ane road or not" (Tr.
1344-1346). Counsel has reasserted this defense in her
posthearing brief. In ny view, the fact that such haul age
procedures were in effect, and the fact that drivers were
famliar with the one-lane portions of the roadway do not detract
fromthe fact that
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the standard requires that warni ngs be posted as necessary where
the side clearances are hazardous. On the facts of this case,
have concl uded that the side cl earances were hazardous and that a
war ni ng si gn was necessary.

In her posthearing brief, Valley Canp's counsel asserts that
I nspector Slaughter testified that the one | ane area was not
unsafe since traffic travelled slowy and the desi gnated pass
areas were known to enpl oyees. Inspector Slaughter's testinony
was in reply to a hypothetical question fromme, and the question
i ncluded the fact that such a single lane is posted. As a matter
of fact, part of M. Slaughter's reply includes the statenent
that "these areas were marked for where the road is narrow' (Tr.

483). Taken in context, | cannot conclude that Inspector
Sl aughter agreed that warning signs were not required in this
case. In any event, | reject Valley Canp's interpretation of the

cited standard.
Si gni ficant and Substanti al

I nspect or Grose expl ained the reasons for his "S & S
findings as follows Tr. 450):

JUDGE KOQUTRAS: You nmade S & S findings in both of these
citations, significant and substantial. Can | ask you

t he basis on which you nmade the significant and
substantial findings?

THE W TNESS: Yes. The basis | used to find S & S is
that | felt that the event that would occur if this--as
aresult of this violation wuuld be--have a high

i kelihood of occurring. And if, in fact, the event did
occur the injury resulting fromthe occurrence would be
very serious or fatal

I conclude and find that the bermviol ati on was significant
and substantial. Gven the conditions of the berm as discussed
earlier in this decision, and particularly the fact that
eyewi t ness Westfall indicated that the truck appeared to be on or
near the bermfor sone distance before | eaving the roadway, it
seens clear to me that the bermdid not provide an adequate
warning to the driver. In these circunstances, the inadequate
berm created a reasonable |ikelihood of an injury. In this case,
the injury proved to be fatal. The inspector's "S & S" finding is
t her ef ore AFFI RVED
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I conclude and find that the failure by Valley Canp to install a
warning sign or to conspicuously post the roadway area where the
acci dent occurred constituted a significant and substanti al
violation. Gven the hazardous side clearances of the road, which
has been described as allowing a foot or so of clearance on the
outer edge, and given the wet weather conditions and the fact
that the area had shown evi dence of slippage and subsidence for a
period of time up to and including the very day of the accident,
one woul d think that m ne managenment woul d have acted pronptly to
post that portion of the roadway so as to alert the drivers and
to remind them of the hazard which existed. While it may be true
that the drivers were aware of the "rules of the road," and often
passed through the one | anes of the roadway, rainy weather and
ot her conditions such as outslope slippage, berm subsidence,
sudden over-ni ght slippages, and other such conditions could
cause rather instant deterioration to the roadway. Unless such
areas are constantly nonitored and posted when signs of
deterioration or failure appear, a driver may be lulled into a
fal se sense of security, and absence a posted warning sign or
other device to alert himof such conditions, |I believe it is
reasonably likely that an injury or accident would occur. The
i nspector's "S & S" finding is AFFI RVED

Docket No. WEVA 84-168-R

In this case Valley Canp Coal Conpany chal | enges the
legality of a section 107(a) i mm nent danger order issued by
I nspector Grose in the course of his accident investigation. The
order on its face alleges that an i mm nent danger existed because
of the followi ng collective conditions: (1) the roadway extending
fromthe pit was not constructed of material selected to insure
stability in that a section 200 feet outby the pit was
constructed of spoil material with cracks and slips along the
el evated edge; (2) the width of the roadway was reduced from 25
to 14 feet at the location where the truck involved in the fata
accident left the roadway; (3) the bermat the outer edge of the
roadway was not adequate to retain the heavy equi pnment using the
roadway in that | oose, unconsolidated earth material was used to
construct the berns; (4) there were no conspi cuous nmarkings or
war ni ng devices installed at the roadway | ocation where the
roadway wi dth was reduced from25 to 14 feet 2 inches; and (5)
foremen Hanshaw and Maggard failed to conduct an adequate onshift
exam nati on.

I nspector Grose testified that the portion of his order
regarding the alleged failure by M. Hanshaw and M. Maggard to
conduct an adequate onshift exam nation of the roadway was
del eted upon instructions from MSHA' s District Manager
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Kress, and M. Gose confirned that he nodified the order on
April 10, 1984, by deleting this allegation (Exhibit CR-11). In
expl ai ning why this finding was deleted fromthe order, NMSHA
counsel G snondi asserted that information available to her
reflects that M. Kress acted after information received during a
conference with the operator's representative indicated that the
exam nations were conducted and that the alleged violation of
section 77.1713(a) could not be support ed.

Section 107(a) of the Act provides as foll ows:

I f, upon any inspection or investigation of a coal or
other mne which is subject to this Act, an authorized
representative of the Secretary finds that an i nm nent
danger exists, such representative shall determ ne the
extent of the area of such mne throughout which the
danger exists, and issue an order requiring the
operator of such mne to cause all persons, except
those referred to in section 104(c), to be w thdrawn
from and to be prohibited fromentering, such area
until an authorized representative of the Secretary
determ nes that such inm nent danger and the condition
or practice which caused such imm nent danger no | onger
exi sts. The issuance of an order under this subsection
shal |l not preclude the issuance of a citation under
section 104 or the proposing of a penalty under section
110.

"I'mmi nent danger" is defined in section 3(j) of the Act, 30
U S.C. 0802(j) as: "The existence of any condition or practice
in a coal or other mne which could reasonably be expected to
cause death or serious physical harm before such condition or
practice can be abated.”

The former Interior Board of Mne Operations Appeal s has
hel d that an inmm nent danger exists when the condition or
practice observed coul d reasonably be expected to cause death or
serious physical harmto a mner if normal mning operations are
permtted to proceed in the area before the dangerous condition
is elimnated. The dangerous condition cannot be divorced from
normal work activity. Eastern Associated Coal Corp. v. Interior
Board of M ne Qperations Appeals, et al., 491 F.2d 277, 278 (4th
Cir.1974). The test of immnence is objective and the inspector's
subj ective opi nion need not be taken at face value. The question
i s whether a reasonable man, with the inspector’'s education
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and experience, would conclude that the facts indicate an

i npendi ng acci dent or disaster, likely to occur at any nonent,
but not necessarily imedi ately. Freeman Coal M ning Corporation
2 I BVA 197, 212 (1973), aff'd., Freeman Coal M ning Conpanymv.
Interior Board of Mne Operations Appeals, et al., 504 F.2d 741
(7th Cir.1974). The foregoing principles were reaffirmed in Ad
Ben Coal Corporation v. Interior Board of Mne Qperations
Appeal s, et al., 523 F.2d 25 (7th G r.1975), where the court,
foll owi ng Freeman, phrased the test for determ ning an i nm nent
danger as foll ows:

[E] ach case nust be decided on its own peculiar facts.
The question in every case is essentially the proxinmty
of the peril to life and |inb. Put another way: Wuld a
reasonabl e man, given a qualified inspector's education
and experience, conclude that the facts indicate an

i npendi ng acci dent or disaster, threatening to kill or
to cause serious physical harm likely to occur at any
nmonent, but not necessarily inmredi atel y? The
uncertainty nust be of a nature that would induce a
reasonable man to estimate that, if normal operations
designed to extract coal in the disputed area
proceeded, it is at |east just as probable as not that
the feared accident or disaster would occur before
elimnation of the danger

In her posthearing brief, Valley Canp's counsel takes issue
with Inspector Grose's conclusion as reflected in his accident
i nvestigation report that the accident and resulting fatality
were the result of m ne managenent's failure to design and
construct the roadway in question "in a manner consistent with
prudent engi neering."” Counsel also takes issue with MSHA s
contentions that substandard road construction, i.e., the
asserted failure by Valley Canp to select suitable construction
materials to insure the stability of the roadway, caused the
acci dent.

As correctly pointed out by Valley Canp, there are no
speci fic MSHA nandatory safety standards governing the
construction or mai ntenance of surface m ne haul age roads. Nor
are there any published MSHA gui delines or other published
standards defining or otherw se expl aining "prudent engi neering
design." However, |nspector G ose was of the opinion that a
properly constructed roadway is one which is constructed (1) on a
rock base, (2) conpacted out of material specially selected for
road construction, and (3) constructed in layers or "lifts" that
are properly conpacted. Dr. Wi
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agreed with the inspector, but added that comnpacti on should be
done at no greater than 2 foot lifts, and that adequate drai nage
be provided to avoid water saturation

I nspect or Grose conceded that he had no personal know edge
as to how the haul age road in question was originally
constructed. He al so conceded that he conducted no tests, took no
soi| samples, and nmade no other determ nations as to the specific
materials used to construct the roadway. Al though he expressed
some concern over the lack of drainage ditches, the fact is that
none were required by MSHA to achi eve abatenent. Further, the
same type of spoil materials used to initially construct the
roadway, were also used to reconstruct it to abate the order
I nspector Grose was not present during the abatenent, and
I nspect or Sl aughter was there for only a half-hour at nost. Under
the circunstances, | can only conclude that they had little or no
personal know edge as to what was specifically done in ternms of
actual construction work to achieve abatenent. As for MSHA s
theory that the roadway was sonehow underm ned by water draining
froma nearby augering operation, | reject that notion as tota
hi ndsi ght unsupported by any credi bl e evi dence.

Dr. Wi conceded that he had never been involved in the
constructi on of haul age roads, and the record establishes that he
never viewed the actual roadway at any tine. Wien he nmade the
site visit, the area had been m ned out and the roadway was gone.
H s know edge of the facts and circunstances in support of MSHA's
theories as to how the roadway was constructed was obtai ned
t hrough contacts with the inspectors and mners during the
preparation for the hearing, and his review of MSHA s acci dent
report and other materials in preparation for the hearing.

I am not convinced that MSHA has established by a
preponderance of the credible testinony and evidence in this case
that Valley Canp's construction of the actual roadway itself was
substandard. On the other hand, Valley Canp produced credible
testinmony fromthose directly involved in the roadway
construction which establishes that the roadway was constructed
on a solid rock base, was properly conpacted with suitable spoi
materials, and was constructed in appropriate |layers or lifts.
However, | amnot convinced that the sane can be said for the
construction and mai ntenance of the bernms, or for the slips on
t he out sl opes adj acent to the roadway.

Val l ey Canmp's counsel also takes issue with MSHA's assertion
that the narrow wi dth of the roadway, the failure to instal
war ni ng signs, and the inadequacy of the berns contributed to the
asserted i mm nent danger. In view of ny
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prior findings and concl usions on these issues, they need not be
repeated here. However, the fact that a cited condition may or
may not constitute a violation of any mandatory standard, is not
rel evant in any determ nation as to whether an inmm nent danger
exists. What is relevant and critical is whether or not the
conditions found by Inspector G ose after the accident support
his conclusion that an inmm nently dangerous condition existed at
that time. In order to support the order, MSHA nust show t hat
reasonable men with the inspector's education and experience
woul d concl ude that the condition of the roadway constituted a
situation indicating an inpending accident or disaster, likely to
occur at any nmonent, but not necessarily imediately.

The accident in this case occurred on Monday, March 5, 1984,
at approximately 4:30 p.m Inspector Grose arrived at the mne
the followi ng norning March 6, at approximately 9:00 a.m, and he
assuned supervi sion over the accident investigation. At the
conclusion of his investigation, he issued the inm nent danger
order at approximately 4:00 p.m, on March 6. Inspector G ose
confirnmed that he issued the order because of the collective
conditions described on the face of the order, and to preclude
use of the roadway until those conditions could be corrected.
VWil e he believed that no one would attenpt to use the roadway,
he had to insure that no one attenpted to drive it until the
conditions were corrected (Tr. 183).

It seens clear to ne that at the time of the investigation
and i nspection conducted by Inspector Grose the condition of the
roadway was such as to support his conclusion that it was an
i mm nent danger under the Act. Regardl ess of how the roadway was
originally constructed, or whether or not the edge of the roadway
failed or whether it was "taken out" by the accident victim
driving over it, it clearly was not travellable by haul age trucks
which normally used the road. In addition, the inadequacy of the
berms, the hazardous side clearances, and the |ack of readily
identifiable warning signs, all contributed to a situation which
in my view supports the action taken by Inspector G ose in
i ssuing the order. Under all of these circunstances, | believe
t hat any reasonabl e person woul d concl ude that an acci dent was
likely to occur at any nonent if normal mning operations were
allowed to continue. As a matter of fact, foreman Hanshaw and
Maggard conceded that it was not safe to use the roadway after
the acci dent and before abatenent of the conditions. Truck driver
Saunders woul d not drive the roadway after the accident because
he feared for his safety, and driver Janes Westfall stated that
he woul d not drive it because he was "shook up" over the
accident. Under all of these circunstances, | concl ude that
I nspect or Grose acted
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appropriately and properly in issuing the order, and IT IS
AFFI RVED

Docket No. WEVA 84- 352
Fact of Violations

In view of ny previous findings and conclusions, Ctation
Nos. 2127008 and 2127009 citing violations of mandatory safety
standards 77.1605(k) and 77.1600(c), ARE AFFI RVED

H story of Prior Violations

Exhibit G 16, is a conputer printout sunmarizing the mne
conpliance record for the period January 1, 1980 through March 4,
1984. That record reflects that Valley Canp paid civil penalty
assessnents totaling $653 for 19 section 104(a) citations issued
at the mne. One of those citations is for a violation of the
berm standard (77.1605(k)), on March 27, 1982, for which a civil
penal ty of $20 was paid.

I nspect or Sl aughter confirned that he has never issued
citations for inadequate road construction at the mne, and he
did not recall ever issuing any bermcitations (Tr. 538). Valley
Canp' s counsel noted during the hearing that one previous
citation for "no bermin an area" was issued (Tr. 539).

I cannot conclude that Valley Canp's conpliance record
warrants any additional increases in the civil penalty
assessnments nade by ne in this case. To the contrary, its history
of compliance over the prior 4-years is good, and | have taken
this into account in assessing the penalties in question

Good Faith Abat enent

The parties have stipulated that Valley Canp exhibited good
faith conpliance in achieving abatenent of the citations and the
order in question, and | adopt this as nmy finding in this mtter
and have taken it into account in assessing the penalties in
guesti on.

Si ze of Business and Effect of Cvil Penalties on the
Respondent's Ability to Continue in Business

The parties do not address the size of the mning operation
in question in their briefs. MSHA's conputer print-out, exhibit
G 16, identifies the mne "controller” as the Quaker State Q|
Ref i ni ng Corporation. However, testinony at the
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hearings indicated that many of the mners were laid off, and
that coal production may have been curtail ed somewhat at the
m ni ng operation in question. | assune that Valley Canp is a
smal | -t o- medi um si zed m ne operation

Al t hough Vall ey Canp's counsel argues that any civil
penal ti es assessed by me should be nomnal, there is no
i nformati on or argument to suggest that the penalties proposed by
MSHA wi || adversely affect Valley Canp's ability to continue in
busi ness. Under the circunstances, | conclude that the penalties
whi ch have been assessed by nme for the violations which have been
affirmed will not affect Valley Canp's ability to continue in
busi ness. See: Sellersburg Stone Co., 5 FMBSHRC 283 (1983), aff'd,
736 F.2d 1147 (7th G r.1984).

Negl i gence

I nspector Grose testified that he believed that Valley Canp
was "noderately" negligent with respect to both citations. He
consi dered the weather conditions to be a mtigating
ci rcunstance, and he believed that the i medi ate supervisors may
not have understood soil conpaction and nmechani cs and the inpact
t hat adverse weat her would have on the roadway in question (Tr.
184).

The evidence adduced in this case reflects that various
menbers of m ne managenent were aware of the slips that occurred
near the roadway prior to the accident. It is also true that
various mners were aware of slips and other signs of earth
sl i ppage al ong the roadway outslopes, as well as berm subsi dence
at the location of the accident, but did not informmne
managenent . However, m ne managenent has the primry
responsibility of insuring that such conditions are attended to
and that corrective action is imediately taken to insure against
roadway hazards.

VWile it is true that M. Hanshaw "nonitored"” the slip area,
and that M. Augustine was "watching" it, | amnot convinced from
the record in these proceedings that nuch careful or detailed
attention was paid to these conditions. Al though M. Simons
testified that he never observed any breaks or fractures on the
roadway surface itself, his concern appeared to be with the
condition of the surface portion of the roadway and not the berns
or adjacent slopes. In addition, M. Simons conceded that when
he exam ned the roadway, he sinply |ooked at it while driving and
did not get out of his vehicle to wal k the roadway. M. Maggard
testified that when he conducted his preshift exam nation on
March 5, he remained in his vehicle. He also confirned that he
was unaware of any tree novenent al ong the described slip
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area adjacent to the roadway, and he did not know that M.
Hanshaw had been nonitoring the area.

| believe that the record here supports a concl usion that
m ne managenment had prior warnings that the roadway and bermin
guesti on was susceptible to slippage and subsi dence. G ven the
roadway failure the day after the roadway was conpl eted, the
failure which occurred near the pit the very norning of the
accident, and the prior evidence of slippage which had been noted
by M. Augustine and M. Hanshaw, m ne managenent shoul d have
taken i medi ate action to determ ne the causes for these events
and shoul d have taken precautionary or corrective steps to mark
t hose areas of the roadway which were suspect, and to insure that
t he berm was adequately constructed and nmai ntai ned. Under the
ci rcunmst ances, | conclude and find that Valley Canp knew or
shoul d have known of the violative bermand warning sign
conditions cited in Ctation Nos. 2127008 and 2127009, and t hat
its failure to take corrective action before the inspectors found
the conditions is the result of its failure to exercise
reasonabl e care.

Gavity

Val l ey Canp argues that the bermviol ation had absolutely
nothing to do with the cause of the accident, and that MSHA' s
proof went solely to the issue of whether the road construction
caused the accident. This argunent is rejected. | believe that
t he substandard and i nadequate berm conditions played a role in
t he accident. Although |I cannot conclude that the berm condition
was the maj or cause of the accident, | do conclude and find that
it contributed to the severity of the violation. Had the berm
been constructed higher and been better conpacted with solid rock
materials, it is altogether possible that the driver would have
been able to keep the truck on the roadway or at |east had a
greater opportunity to steer it back on the roadway. In this
case, the eyewitness stated that the driver "got over too far”
and appeared to be driving on or close to the edge of the berm
As | previously, concluded, a better constructed berm woul d have
possibly permitted the driver to get a better "feel"” for the
actual roadway and may have served as a guide to keep himon the
roadway surface. Under the circunstances, | conclude and find
that the bermviolation was serious.

Wth regard to the warning sign violation, | find that it
too was serious. Since | have found that the side clearances of
t he roadway were hazardous, and that the roadway was narrow at
the accident location, the lack of a warning sign or other
conspi cuous warni ng device was required in
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order to alert the drivers to take extra care. Wile | cannot
conclude that the lack of a warning sign caused or contributed to
the accident, | still conclude that the failure to post any
war ni ngs constitutes a serious violation.

Cvil Penalty Assessnents

Val l ey Canp argues that the anount of the penalties assessed
by MSHA were increased by the inspector's allegation that the
berm and sign citations contributed to the existence of an
i mm nent danger. Citing Consolidation Coal Company, 1 MSHC 1742
(1979), Valley Canp argues that the gravity of a violation nust
be weighed in light of a decedent's own contribution to the cause
of the accident. In the instant case, Valley Canp naintains that
t he decedent contributed to the cause of the accident by driving
the truck off the roadway or in other words, |oosing control of
the vehicle. Furthernore, once the victimlost control of the
vehicle, Valley Canp points out that he attenpted to junp from
the cab of the truck, and that this caused himto be thrown to
t he ground and crushed by the truck. Therefore, under Valley
Canp's theory of the case, the bermand sign citations had
nothing to do with the cause of the accident, and Valley Canp
suggests that any penalties inposed should be substantially
reduced.

| have taken into account the possibility that the accident
victimmay have [ost control of the truck for reasons other than
the | ack of adequate berns, and that he may not have suffered
fatal injuries had he elected to remain inside the cab when the
truck left the roadway and went over the hill. | have al so taken
into consideration the fact that MSHA failed to establish that
Val | ey Canp's roadway construction methods did not conport wth
"prudent engineering designs." However, the fact remains that the
conditions which pronpted the citations which have been affirned
were serious violations; the bermcondition to a greater degree
than the warning sign condition.

On the basis of the foregoing findings and concl usi ons, and
taking into account the requirenments of section 110(i) of the
Act, the following civil penalties are assessed by nme for the
citations which have been affirned:

Citation No. Date 30 C.F.R Section Assessnent

2127008 3/ 6/ 84 77.1605(k) $2, 500
2127009 3/ 6/ 84 77.1600(c) 500
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CORDER

The respondent 1S ORDERED to pay the civil penalties
assessed by ne in these proceedings within thirty (30) days of
the date of these decisions. Paynent is to be made to MSHA, and
upon recei pt of sane, these proceedi ngs are di sm ssed.

In view of ny findings and concl usions in Docket Nos. WEVA
84-168-R and WEVA 84-170-R, Valley Canp's contests ARE DI SM SSED

Docket Nos. WEVA 84-172-R and WEVA 84-173-R

The violations in issue in these contests were settled by
the parties after the conclusion of the first hearing session
and by notions filed pursuant to 29 C F.R [02700.30, the parties
submtted their settlenent proposals to ne for consideration
Under the terns of the settlenments, Valley Canp Coal Conpany
admts to the violations and agrees to pay the full anmount of the
civil penalties proposed by MSHA. After review of the settlenent
proposal s, and taking into account the civil penalty criteria
found in section 110(i) of the Act, the citations ARE AFFI RVED
and the settlenments ARE APPROVED. Valley Canp Coal Conpany IS
ORDERED to pay civil penalties in the anbunt of $210 for Ctation
Nos. 2352240 and 2352241 ($105 each), and paynment is to be made
within thirty (30) days of the date of the decisions. Valley
Canp' s contests ARE DI SM SSED

Ceorge A. Koutras
Admi ni strative Law Judge



