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Pennsyl vani a, for Conpl ai nant;
Karl T. Skrypak, Esg., Consolidation Coal
Conmpany, Pittsburgh, Pennsyl vani a,
for Respondent.

Bef ore: Judge Melick

This case is before me upon the conplaint by the Secretary
of Labor on behalf of Richard N. Truex, pursuant to section
105(c)(2) of the Federal Mne Safety and Health Act of 1977, 30
US. C 0801 et seq., the "Act." M. Truex alleges herein that he
suffered a discrimnatory loss of pay in violation of section
105(c) (1) of the Act (FOOINOTE. 1) because of
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his participation as a representative of mners at a

post -i nspecti on conference under section 103(f) of the Act.(FOOINOTE. 2)
A nmotion to dismiss filed by the Consolidation Coal Conpany

(Consol) on the grounds that the conplaint had been untinely

filed was denied by interlocutory decision dated May 17, 1985

(Appendi x A).

In order for the Conplainant to establish a prinma facie
vi ol ati on of section 105(c) (1) of the Act, he nmust prove by a
preponderance of the evidence that M. Truex engaged in an
activity protected by that section and that he suffered
di scrimnation that was notivated in any part by the protected
activity. Secretary ex rel. David Pasula v. Consolidation Coa
Conmpany, 2 FMBHRC 2786 (1980), rev'd on other grounds sub nom
Consol i dati on Coal Conpany v. Marshall, 663 F.2d 1211 (3d
Cir.1981). See also Boitch v. FMSHRC, 719 F.2d 194 (6th
Cir.1983), and NLRB v. Transportati on Managenent Corporation, 462
U S. 393 (1983), affirmng burden of proof allocations sinilar
those in the Pasul a case.

The essential facts in this case are not in dispute. Richard
Truex was, during relevant tines, a nenber of the Union Loca
1638 Safety Committee (under the United M ne Wirkers of Anerica)
chaired by Local President, Richard E Lipinski. On August 27
1984, an inspector for the Federal Mne Safety and Health
Admi ni stration (MSHA), an authorized representative of the
Secretary, tel ephoned Consol's Mne Safety Director, Tom Q zer
to informhimthat he would be arriving at the mne at
approxi mately 9:30 the next norning for what has been agreed was
to be a section 103(f) post-inspection conference. O zer |ater
advi sed Truex of MBHA's plans and, in turn, Truex told Lipinski
It is not disputed that Lipinski, on behalf of the union, then
asked Truex to act as representative of mners at the conference.

At 7:50 the next nmorning Truex told O zer that he would be
the union representative for the conference. O zer responded that
since no inspector was then at the mine Truex would have to go to
work with his regular crewon the 8:00 a.m to 4:00 p.m shift.
Truex then asked if he could work
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until the MSHA inspector arrived. O zer responded that Consol's
policy was to obtain mners' representatives fromthe area an

i nspector visits. Truex then asked if he could work in the
"Bottom' so that he could be available for the inspection. d zer
refused.

It is not disputed that Truex at this point stated that he
was on "uni on business" because he believed that he would
ot herwi se have been unable to attend the post-inspection
conference as the representative of mners. Azer told himthat
if he was on "uni on business”, he would not be permtted to
perform any work that day. (FOOINOTE. 3) It is not disputed that Truex
performed no "uni on business" that day other than that rel ated
specifically to the section 103(f) post-inspection conference.

The MSHA inspector arrived around 9:20 a.m and Truex
acconpanied himfor the 1 1/2 hour conference. At the concl usion
of the conference Truex asked to go to work for the remai nder of
the shift. A zer refused the request. Consol has paid Truex at
his regular rate of pay for only the 1 1/2 hour conference.
Accordingly he seeks conpensation in this case only for the
remaining 6 1/2 hours of the shift he would have worked but for
hi s assunption of "union business” and the rel ated refusal of
Consol to allow himto return to work.

Consol argues that under the National Bitum nous Coal \Wage
Agreenent of 1981 once M. Truex declared hinself to be on "union
busi ness” he was no | onger under its direction or control and
that it therefore had no obligation to pay himfor his subsequent
activities. Consol further argues that it did not have to accept
M. Truex as a representative of mners on the day in question
but could have conplied with section 103(f) of the Act by giving
any one of the approximately 130 mi ners then working the
opportunity to acconpany the inspector during the conference at
i ssue.

Section 103(f) of the Act provides, as relevant, that "a
representative authorized by his mners shall be given an
opportunity to acconpany the . . . [inspector] . . . during
t he physical inspection of any coal . . . mne . . . for the
pur pose aiding such inspection and to participate in pre- or
post -i nspecti on conferences held at the mne." [Enphasis added]
Since it is not disputed in this case that the post-inspection
conference which M. Truex attended was a
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conference within the neaning of section 103(f) of the Act it is
clear fromthe above | anguage that it is the mners and not the
m ne operator, who authorize or designate a representative for

t he purpose of participating in such a conference. There is no
statutory anbiguity on this point and the plain neani ng nust
prevail .

Consol nevertheless clains that the failure of M. Truex to
have conplied with the filing requirements under 30 C F. R Part
40 entitled it to deny himthe right to participate as a
representative under section 103(f). The sane type of claim has,
however, already been rejected by the Comm ssion in a case
brought by this sane operator in Consolidation Coal Conpany v.
Secretary and UMM, 3 FMSHRC 617 (1981). That deci sion was not
appeal ed by Consol. In the case at bar, just as in the cited
case, Consol makes no claimthat it |acked a basis for believing
that the purported representative, M. Truex, was not in fact an
aut hori zed mner representative. For the reasons stated in the
cited decision the claimat bar is also rejected.

Wthin this framework | find that Consol did in fact
di scrimnate against M. Truex in denying himthe statutory right
to act as the "authorized" representative of mners under section
103(f) without in effect conpelling himto first declare hinself
to be on "union business". Pasula, supra. Because Consol thereby
so conpelled M. Truex to go on "union business" he was denied
the opportunity to return to his regular work shift upon the
conpletion of his activities as the representative of m ners.
find accordingly that M. Truex is entitled to damages under
section 105(c) (1) including wages |lost for the remai nder of his
work shift and interest.

DANVAGES

In accordance with the stipulations submitted in this case
Ri chard Truex is entitled to back pay in the amount of $92.07 for
the 6 1/2 hour period on August 28, 1984, during which he was
unl awful l'y denied the opportunity to work and interest on that
anount of $7.81.

CIVIL PENALTY

In [ight of the clear and unanbi guous | anguage of section
103(f) of the Act that the miners representative shall be
"aut horized by his mners" and not by the mine operator and the
previ ous unsuccessful litigation on this issue brought by this
same operator before this Commission | find that Tom d zer in
this case knew or shoul d have known,
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after he was inforned that M. Truex was authorized to act as the
representative of mners for the purposes of the subject
conference, that he was violating section 105(c) of the Act when
he denied himthat opportunity without, in effect, requiring him
to first assume a non-pay status on "uni on business". Since M.

A zer as Consol's Mne Safety Director, was an agent of the
operator the violation was the result of operator negligence.
Secretary v. Ace Drilling Conpany, 2 FNMSHRC 790 (1980).

| find that the violation was also serious in that it could
be expected to have had a chilling effect upon persons willing to
act as representatives of mners thereby seriously dimnishing
the effectiveness of section 103(f) and indeed of enforcenent
under the Act in general. In assessing a penalty herein | have
al so considered that the mne operator is large in size and has a
noderate history of violations. No evidence has been presented to
i ndi cate that Consol has violated section 105(c) within the
previous 2 year period under facts simlar to those herein. The
violative condition has not been abated since M. Truex has not
been paid for his |ost wages. Under all the circunstances | find
a penalty of $600 to be appropriate.

ORDER

Consol i dati on Coal Company is hereby ordered to pay Richard
Truex the sum of $99.88 within 30 days of the date of this
deci si on. Consolidation Coal Company is further ordered to pay to
t he Departnent of Labor a civil penalty of $600 within 30 days of
the date of this decision

Gary Melick
Admi ni strative Law Judge

e
FOOTNOTES START HERE: -

~Foot not e_one

1 Section 105(c) (1) of the Act provides in part that "[n]o
person shall . . . discrimnate against . . . or cause
discrimnation against . . . or otherwise interfere with the
exercise of the statutory rights of any miner . . . in any
. m ne subject to this Act . . . because of the exercise
of such miner . . . on behalf of hinself or others of any
statutory right afforded by this Act."

~Foot not e_t wo

2 Section 103(f) of the Act provides in part that "a
representative of the operator and a representative authorized by
his mners shall be given an opportunity to acconpany the
Secretary or his authorized representative during the physica
i nspection of any coal or other mne . . . for the purpose of
ai ding such inspection and to participate in pre- or



post -i nspection conferences held at the mne. . . ." That section
al so provides that "the representative of mnes who is also an
enpl oyee of the operator shall suffer no | oss of pay during the
period of the participation in the inspection. "

~Footnote_t hree

3 "Uni on business” is an unpaid | eave of absence recogni zed
in the applicable collective bargaining agreenment, i.e., Article
XVII section (1) of the National Bitinuninmus Coal Wage Agreenent
of 1981.



