CCASE:

SOL (MBHA) v. PYRO M NI NG
DDATE:

19850925

TTEXT:



~1415
Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 84-184
PETI TI ONER A. C. No. 15-13881-03528
V. Docket No. KENT 84-196

A. C. No. 15-13881-03530

PYRO M NI NG COVPANY,
RESPONDENT Docket No. KENT 84-238
A. C. No. 15-13881-03532

Pyro No. 9 Slope M ne
DEC!I SI ON

Appear ances: Thomas A. Groons, Esq., Ofice of the Solicitor
U S. Departnment of Labor, Nashville, Tennessee,
for Petitioner;

WIlliam Craft, Manager of Safety, Pyro M ning
Conmpany, Sturgis, Kentucky, for Respondent.

Bef or e: Judge Steffey
Conpl etion of the Record

A hearing in the above-entitled proceedi ng was hel d on
February 12, 1985, in Evansville, Indiana, under section 105(d),
30 U.S.C [0O815(d), of the Federal M ne Safety and Health Act of
1977, pursuant to a notice of hearing issued January 15, 1985. An
unusual | y heavy snowstorm occurred during the afternoon and ni ght
precedi ng the hearing so that respondent's w tnesses were unabl e
to be present at the hearing and it was very doubtful if the
roads woul d be cl ear enough for themto be present to testify on
the day followi ng the hearing. Therefore, | agreed that the
parties could subsequently obtain a deposition of any w tness who
was unabl e to appear at the hearing and it was agreed that the
deposition would be used as a supplenment to the record for the
pur pose of making findings of fact and deciding the issues in
this proceeding (Tr. 190).

The deposition referred to in the precedi ng paragraph was
taken on May 23, 1985, and the typed deposition was received by
me on July 25, 1985. The parties submtted only one exhibit in
conjunction with the deposition and it was nmarked as Exhibit C
The parties inadvertently overl ooked the fact that | had received
in evidence at the hearing Respondent's Exhibits A through F
Consequently, there is
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already in evidence as Exhibit C a one-page docunent consisting
of page No. 254 from MSHA' s inspection manual. There are frequent
references to the duplicate Exhibit Cin the parties' deposition
If I were to redesignate Exhibit C acconpanying the deposition as
Exhibit G so as to elimnate the duplicate marking of two
different exhibits with the letter "C', the many references in

t he deposition to Exhibit C would al so have to be changed. On the
ot her hand, page 254 of the inspector's manual, which was
designated as Exhibit C at the hearing, is referred to in the
transcript of the hearing only in the index of exhibits and on
page 80 of the transcript. Therefore, the sinplest way to
elimnate the repetitious use of the letter "C' for identifying
two exhibits is to redesi gnate page 254 fromthe inspection
manual as Exhibit G and correct the index and page 80 of the
transcript to show that page 254 of the inspector's manual is
Exhibit G and to receive in evidence as Exhibit C the draw ng

whi ch was submitted with the parties' deposition

For the reasons given above, the excerpt from MSHA' s
i nspecti on manual having at the bottom of that excerpt a Roman
nuneral "11" and the nunber "254" is redesignated as Exhibit G
and is received in evidence as Exhibit G The necessary changes
wi || physically be made on the exhibit and on the index to the
transcript of the hearing. Page 80 of the transcript will also be
corrected to show the marking and receipt in evidence of Exhibit
G on that page instead of Exhibit C

The drawi ng of the No. 4 Unit of Pyro's No. 9 Slope M ne,
prepared by Pyro's w tness Tom Hughes, is received in evidence as
Exhibit C and the parties' deposition of My 23, 1985, wll be
consi dered as additional transcript of the w tnesses who
testified in this proceedi ng.

Ref erences to the transcript of the hearing will be shown as
"Tr. " in this decision and references to the deposition
will be shown as "Dep. "

| ssues

The issues in a civil penalty proceedi ng are whet her
viol ati ons of the mandatory health and safety standards occurred
and, if so, what civil penalties should be assessed based on the
six criteria listed in section 110(i) of the Act. Counsel for the
Secretary filed his posthearing brief on August 26, 1985, and
Pyro's representative filed his posthearing brief on August 28,
1985. The argunments nade by the parties are hereinafter
consi der ed.
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CONSI DERATI ON OF PARTI ES' ARGUMENTS

DOCKET NO KENT 84-184

The proposal for assesnent of civil penalty filed in Docket
No. KENT 84-184 seeks to have penalties assessed for alleged
violations of section 75.400 and section 75.503. Both violations
were alleged in citations witten under section 104(a) (FOOINOTE. 1) of
the Act in conjunction with an order of w thdrawal issued under
section 107(a) (FOOTNOTE. 2) of the Act.

Fi ndi ngs of Fact

1. I mm nent-danger Order No. 2338837 was witten after the
i nspector had obtained a reading on his nethane detector
i ndi cating the presence of 2.3 percent nethane at the working
face of the No. 2 entry (Tr. 34; Exh. 2). The inspector issued
Citation No. 2338839 alleging a violation of section 75.503
(FOOTNOTE. 3) because a cabl e had been ripped out of a splice
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box on a | oadi ng machi ne which was sitting close to the face
where the high readi ng of nethane had been obtained. The | oadi ng
machi ne al so had an opening in excess of .004 of an inch between
the cover and the frane of the forward/reverse electrica
conmpartnment (Tr. 38; Exh. 4). The inspector issued Ctation No.
2338840 alleging a violation of section 75.400 (FOOTNOTE. 4) because
| oose coal had been allowed to accumnul ate along the ribs of the
Nos. 5, 6, and 7 entries up to 1 foot in depth and in severa
room necks (Tr. 19; 104; Exh. 5). The inspector prepared Exhibit
6 to show where the coal existed. The coal is depicted by snal
dots which appear on Exhibit 6 in two room necks on the right
side of No. 7 entry and in one roomneck on the left side of No.
1 entry (Tr. 17). The room necks were from8 to 10 feet deep and
20 feet wide and were filled with | oose coal. Loose coal had al so
been allowed to accunulate in large quantities in the crosscut
between Nos. 6 and 7 entries and in the No. 7 entry just inby
Spad No. 1523 as shown on Exhibit 6 (Tr. 18; 22).

2. The inspector wote the words "stored coal” on the right
side of Exhibit 6. He stated that he nade that entry on the
exhi bit because Pyro's safety nanager, Tom Hughes, who
acconpani ed himon his inspection, stated that Pyro had
perm ssion to store the coal along the ribs and in room necks
during the first two shifts and then the stored coal was taken
out of the mine on the third shift. The reason gi ven by Hughes
for storing the coal was that Pyro had a raw coal contract at
that time which required Pyro to deliver the purest coal which
could be picked up by the | oader. After the | oader had picked up
all the coal it could while trying to avoid getting into draw
rock or fire clay, a scoop followed and scraped up coa
containing draw rock and fire clay and stored it along the ribs
and in roomnecks (Tr. 16; 24; 52; 56; 89). The conveyor belt was
renoved fromthe regular stock pile when the stored materi al
contai ning rocks and fire clay was being transported out of the
m ne (Dep. 28).

3. Although Hughes told the inspector that the stored coa
cited by the inspector as coal accunul ations was 90 percent rock
the inspector stated that it appeared to be 90 percent coal to
him (Tr. 21; 56-57). The inspector collected two sanples of the
stored coal and the | aboratory anal yses of those sanples
i ndicated that they were 22 and 20 percent inconbustible,
respectively, whereas section 75.403 requires
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intake entries like those in which the sanples were taken, to be
rockdusted so as to have an inconbustible content of 65 percent
(Tr. 64; 96; Exh. 9). The inspector, however, nmade no attenpt to
take a sanpl e which would contain rocks and the inspector agreed
that he took the dust sanple in the usual manner which invol ved
passi ng the coal dust through a sieve which would not have
permtted rocks to pass through the sieve into the coal collected
for the purpose of naking a | aboratory analysis (Tr. 91

104-105). The inspector insisted that the stored materi al
contained entirely too much coal to be treated as rocks (Tr. 92).
Hughes testified that the stored material was processed in Pyro's
preparation plant and that the resulting coal was sold (Dep
29-30).

4. As indicated above, the | oose coal accunulations were
anong the hazards which the inspector took into consideration
when he issued inm nent-danger Order No. 2338837 at the tine he
obt ai ned a met hane reading of 2.3 percent at the face of the No.
2 entry. The other hazard which the inspector took into
consi deration was the aforenentioned violation of section 75.503
alleged in Citation No. 2338839 because the m ssing cable and
light on the right side of the | oading machi ne and the opening of
nmore than .004 of an inch in the control panel supplied an
ignition source for the methane accunul ati on which the inspector
bel i eved was approachi ng the expl osive range of 5 percent (Tr.
39; 47; 60; 100-101).

Ctation No. 2338839 3/23/84 [075.503 (Exhibit 4)

The violation of section 75.503 alleged in Ctation No.
2338839 was that the |oading nmachi ne had an opening in excess of
. 004 of an inch between the cover and the frane of the
forward/reverse electrical conpartment and there was no conduit
and cable to one light and a splice box (Finding No. 1 above).
Pyro's brief does not deny that those openi ngs existed and the
| oadi ng machi ne operator testified that he was aware that the
[ight was not burning but that he did not know why it failed to
work (Tr. 126). Pyro's brief (pp. 6 and 7) mxes its di scussion
of Citation No. 2338838, alleging a violation of section 75. 503,
with its discussion of Gtation No. 2338839, alleging a violation
of section 75.308. Myst of that discussion pertains to the
violation of section 75.308 which is hereinafter eval uated under
Docket No. KENT 84-196. A portion of Pyro's defense to the
violation of section 75.503 is intertwined with its argunent that
t he | oadi ng machi ne i nvol ved was not situated in a "working
pl ace” which is defined in section 75.2(g)(2) as "the area of a
coal mne inby the |last open crosscut."” Section 75.503 is quoted
in full in footnote 3 on page 3 above and that section requires
equi prent to be permissible "which is taken into or used inby the
| ast open crosscut”.
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The Conmi ssion | ong ago considered and rejected the argunent that
a violation of section 75.503 nmay not be cited unless the
equi prent involved is located inby the |ast open crosscut. In
Sol ar Fuel Co., 3 FMBHRC 1384 (1981), the Commi ssion held that
all MBHA has to prove with respect to showing that a violation of
section 75.503 occurred is that there is an intent to take
equi prent i nby the | ast open crosscut. The Comni ssion stated that
the enphasis is not on where the equipnment is |ocated at the tine
of the inspection, but whether the equipnent will be taken inby
the | ast open crosscut. The Conmi ssion pointed out that the
purpose of the permissibility standard is to assure that
equi prent will not cause a mine explosion or fire. Therefore, the
Conmi ssion stated that section 75.503 applies not only to
equi prent whi ch has been taken inby the |ast open crosscut at the
time it is inspected, but also to equipnment which is intended to
be or is habitually taken or used inby the |ast open crosscut,
even if the inspection actually occurs when the cited equi pnent
is outby the I ast open crosscut.

In this instance, the | oadi ng-machi ne operator testified
that he had just | oaded at |east one shuttle car of coal at a
poi nt which was 15 feet fromthe working face and had backed up
in position to | oad another shuttle car when the inspector found
the permssibility violation of section 75.503 (Tr. 128-129).
There can be no doubt but that the | oading nachine cited by the
i nspector was intended to be used inby the |last open crosscut and
that it was properly cited by the inspector for a violation of
section 75.503. Therefore, | find that a violation of section
75.503 occurred. Pyro's brief (p. 2) also nmakes sone argunents
about the nonserious nature of the violation. Those argunents
wi || subsequently be considered when | discuss the criterion of
gravity in assessing a civil penalty.

Citation No. 2338840 3/23/84 [075.400 (Exhibit 5)

Citation No. 2338840 alleged a violation of section 75.400
because | oose coal had been allowed to accumul ate along the ribs
of Nos. 5, 6, and 7 entries up to 1 foot in depth and in severa
room necks in piles 20 feet wide and 3 feet in depth (Finding No.
1 above). Pyro's brief (pp. 5 and 7) objects to the alleged
viol ation of section 75.400 for three reasons. First, Pyro clains
that the sanples of the | oose coal taken by the inspector were
not representative. Second, Pyro argues that the inspector failed
to take a band sanple. Third, Pyro contends that the No. 4 Unit,
where the accunul ati ons were found, was in the Second Main North
area of the mine rather than in the Main Wst area of the mne
where the inspector understood the No. 4 Unit to be | ocated.
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In considering Pyro's objections to the violation of section
75.400 based on the claimthat the inspector’'s dust sanple was
not representative of the type of materials he found, it should
be noted that the fornmer Board of M ne Operations Appeals held in
Kai ser Steel Corp., 3 IBMA 489 (1974), that an inspector does not
need to take a dust sanple in order to prove a violation of
section 75.400. | am aware of no Conmi ssion decision which has
reversed the former Board's holding. Since Pyro does not deny
that the accunul ations existed, | could find that the violation
occurred on that basis alone and consider Pyro's argunments solely
fromthe standpoint of gravity in assessing a civil penalty. |
shal I, however, consider Pyro's argunments about the validity of
the representative sanpl es because section 75.400 refers to coa
dust, float coal dust, |oose coal and "other conbustible
material s" so that an operator can hardly be said to have
viol ated section 75.400 if the accunul ati ons of | oose coa
described in an inspector's citation are so predom nately made up
of draw rock and fire clay as to render those materials
i ncombustible as clainmed on pages 7 and 8 of Pyro's brief.

The inspector agreed that the two sanples he took of the
cited materials were alnost entirely pure coal because the rocks
in the accumul ati ons woul d not pass through the sieve he used to
coll ect the sanples which he sent to the | aboratory for analysis.
The inspector also agreed that if he had been able to include
rock in the sanples, the rock would have resulted in a greater
i nconmbusti bl e content than the results of the anal ysis showed,
which was in a range of from20 to 22 percent inconbustible (Tr.
105), but the inspector insisted that the materials he had cited
as | oose coal accunul ations consisted of too nuch coal to be
treated as if they were alnost entirely nade up of rocks (Tr.
92). Since both sanmples were obtained in intake entries, the
i ncombusti bl e content would have had to be at |east 65 percent
i ncombustible in order to be exenmpt frombeing cited as
conbusti bl e accurmul ations (Tr. 96). Wile the inspector did not
take a sanple fromthe No. 1 entry, he observed | oose coal in a
roomneck in the No. 1 entry which is a return entry where the
i ncombustible content is required to be 80 percent (Tr. 96; Exh.
6; Dep. 24).

Pyro's claimthat the accunul ated materials described in the

i nspector's citation were conposed of too nmuch rock and fire clay
to be considered conbustible is not supported by the testinony of
either of Pyro's witnesses. It is undisputed that the materi al
which was piled along the ribs of the Nos. 5, 6, and 7 entries

and in the roomnecks shown on Exhibit 6 were the materials which
were scraped up by the scoop after the | oadi ng nachi ne had renoved
the choice coal fromthe mne for sale w thout having to be passed
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t hrough Pyro's processing plant. The inaccuracy of Pyro's
contention that the accumnul ations stored along the entries and in
room necks were inconbustible is denonstrated beyond any doubt by
the follow ng testinony of the |oading-machine operator (Tr.

150- 151):

A Well, Pyro was wanting us to | oad ash-free coal, the
best we can. In order to do that, is to keep ny | oader
head fromgetting down in that soft fireclay and, you
know, scooping it up

And that's what they nean by trying to keep ny head
up--try to stay, you know, just above it and not get as
much--get as | east anount of fireclay as you can get by
wit h.

Q So, really, what you're telling nme is that you don't
go back and drop it any |lower than that.

Al--well, I try to keep it to grade, nore or less, is
what | always try to do.

Q But that coal is taken on out and sol d.
A Ri ght.

Q And so no product that's picked up by the | oading
machi ne i s stockpil ed?

A No.

Q The stockpiling is done solely with the scoop

A Ri ght.

Q Wi ch deliberately picks up the fireclay and coal

A Wl |, even the scoop--they don't want the scoops to
get the fireclay either, if they can prevent it, but
it's just hard not to.

The testinony of Pyro's safety manager al so shows that the
coal cited by the inspector as conbustible accumrul ati ons were not
primarily conposed of rocks and fire clay (Dep. 29):

Q But the material that you stored in the room neck
that M. Dupree [the inspector] found, you did have to
put through a process to separate the coal out fromthe
i nconbustible material, is that correct?
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A Yes, sir.

Q And were you then able to use that same coal in your
raw coal contract or did you do sonething else with
t hat coal ?

A No. That coal could then be marketed.

The above testinmony of Pyro's w tnesses support a finding
that, while the inspector's sanples may not have been
representative of all of the materials which he found al ong the
ribs and in the room necks, those materials were al so conposed
primarily of coal because they had been gathered by a scoop
operator who had been instructed to gather up as little fire clay
and rocks as possible. If the coal had been as inconbustible and
full of rocks as Pyro argues it was in its brief, it would not
have been economi cal to run the coal through the processing
pl ant .

The Conmi ssion's very recent decision in Black D amond Coa
Mning Co., 7 FMBHRC ----, August 5, 1985, rejected an argumnent
al nrost identical to the one made by Pyro in this proceeding. In
the Bl ack Di anond case, the operator's foreman testified that
coal accunul ations cited by the inspector were 80 percent rock
and the remaining 20 percent was coal. The foreman al so testified
that the accumul ations were so wet that when he grabbed a handfu
of it and squeezed it, the material ran through his fingers. The
Conmi ssion rejected Bl ack D anond's argunment that the
accunul ati ons were not conbustible by stating, anong ot her
things, as follows (p. 5):

Even if, as Black D anond asserts, the accunul ation was
danmp or wet, it was still conmbustible. For exanple, in
the case of a fire starting el sewhere in a mne, the
heat may be so intense that wet coal can dry out,
ignite and propagate the fire. Furthernore, even absent
a fire, accunul ations of danp or wet coal, if not

cl eaned up, can eventually dry out and ignite. Al so,
coal mxed with rock and fire clay can neverthel ess
burn. A construction of the standard that excludes

| oose coal that is wet or that allows accumul ations of

| oose coal mixed with nonconbustible materials, defeats
Congress' intent to renove fuel sources from m nes and
permts potentially dangerous conditions to exist.

[ Enphasi s supplied.]

Since the record in this proceedi ng shows that the
accunul ations cited by the inspector were primarily coal which
had been coll ected by a scoop operator who had been instructed
to pick up as little fire clay as possible, and since the



~1424

Conmmi ssion has already rejected a claimthat accumul ati ons
conposed of |arge amounts of rock and fire clay should not be
cited under section 75.400 as conbustible materials, | find that
the violation of section 75.400 alleged in Citation No. 2338840
occurred.

Pyro's claimthat the inspector's sanple should have been
made up of materials taken fromthe mne floor, ribs, and roof is
al so rejected because a band sanmple is required to be taken only
when the inspector is citing a violation of section 75.403
because of an operator's failure to apply rock dust "upon the
top, floor, and sides of all underground areas of a coal m ne"
As | observed at the commencenent of this discussion of the
violation of section 75.400 here involved, the former Board held
Il ong ago in the Kaiser Steel case that an inspector is not
obligated to take a sanple to prove a violation of section
75.400. Therefore, Pyro's objection to the sanple as not having
been a band sanple is rejected as being an irrel evant
consideration in the proving of a violation of section 75.400.

The final objection made in Pyro's brief (p. 5) to the
i nspector's having cited it for a violation of section 75.400 is
that the | aboratory report showing the results of analysis of the
dust sanples indicates that the inspector obtained the sanples in
the No. 4 Unit in the Main West area of the m ne, whereas the No.
4 Unit is located in "Second Main North" (Tr. 66; Exh. F). Pyro
states that the inspector clains that Pyro's safety manager told
himthat the No. 4 Unit was located in Main West and that the
saf ety manager denies that allegation (Dep. 20). On
cross-exam nati on, however, the safety manager testified that he
took the inspector to the No. 4 Unit and that the inspector found
the conditions described in his citations at the place where the
saf ety manager took him (Dep. 34).

The operator of the | oading nmachine testified that he works
in the No. 4 Unit where the accunul ati ons were found and that the
No. 4 Unit is 2 miles fromthe bottomso that it takes 45 m nutes
for himto go to the No. 4 Unit and 45 minutes for himto get
back fromthe No. 4 Unit (Tr. 155-156). | conclude that the No. 4
Unit was |ocated in Second Main North, but it is immterial, in
proving that a violation of section 75.400 occurred, whether the
No. 4 Unit is in Main Wst or Second Main North because the
accunul ations existed in a place where Pyro was produci ng coal
and at a place which was 2 mles fromthe bottomwhere the nminers
entered the mine to go to work. An explosion or fire occurring in
a place that far underground woul d present problenms in
contai nnent and rescue and nmake it especially inportant that the
i nspector take pronpt action in preventing accumnul ati on of
conbustible material s.
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For the above reasons, | find no nerit to Pyro's objections to
the violation of section 75.400 on the ground that the No. 4 Unit
was in Second Main North instead of Main West as indicated by the
i nspector when he subnmitted his dust sanples for analysis.

Assessnent of Penal ties

Payment of Penalties WII Not Cause Pyro To Discontinue in
Busi ness

Pyro stipulated in its answer to the prehearing orders
issued in this proceeding that it is subject to the Act. It also
dealt with one of the assessnent criteria by stipulating that the
paynment of civil penalties will not cause it to discontinue in
busi ness.

The Size of Pyro's Business

The proposed assessnent sheets in the official files in
Docket Nos. KENT 84-184 and KENT 84-196 show that Pyro produces
over 1,655,000 tons of coal at its No. 9 Slope WIliam Station
and over 3,000,000 tons of coal on a company-w de basis. Those
production figures support a finding that Pyro is a large
operator so that penalties in an upper range of magnitude are
warranted under the criterion of the size of the operator's
busi ness.

Good-Faith Effort To Achi eve Rapid Conpliance

The inspector testified that Pyro assigned all of its mners
to abating the various violations he had cited so that Pyro
corrected all of the hazardous conditions, including cleaning up
all the loose coal, within a very short tinme so that he was able
to termnate the citations and order of wthdrawal in about 2
hours after they were witten (Tr. 45; Exhs. 4 and 5). It is ny
practice to increase a civil penalty otherw se assessabl e under
the other criteria if | find that an operator has failed to nake
a good-faith effort to achieve rapid conpliance and to decrease
the penalty ot herw se assignable under the other criteria only if
t he operator shows an unusual effort to achieve rapid conpliance.
In view of the extensive anmount of |oose coal which had to be
cl eaned up, along with correcting the permssibility violations
on the | oadi ng machi ne and ot her hazards which are not a part of
the contested aspects of this case, | find that Pyro nade a
greater than normal effort to achieve rapid conpliance in this
instance and that the civil penalties assessed for the violations
whi ch occurred on March 23, 1984, should be reduced by 20
percent.
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H story of Previous Violations

Exhibit 1 is a conputer printout listing the violations of
the mandatory health and safety standards for which Pyro has been
cited between the dates of Decenber 1, 1982, and March 22, 1984.
Exhi bit 1 shows that Pyro has been cited for 38 previous
vi ol ati ons of section 75.400 from February 8, 1983, to and
i ncludi ng February 22, 1984. Al of the violations were cited
under section 104(a) of the Act and the inspectors did not
consi der 22 of themto be significant and substantial.(FOOTNOTE. 5)
Five of the previous violations occurred in February, which was the
mont h precedi ng the violation here involved, and all five of
t hose viol ati ons were considered to be significant and
substantial. S.REP. NO 95-181, 95th Cong., 1st Sess. 43 (1977),
made the follow ng comment about using the criterion of history
of previous violations in assessing penalties:

In evaluating the history of the operator's violations
in assessing penalties, it is the intent of the
Conmittee that repeated violations of the sanme
standard, particularly within a matter of a few

i nspections, should result in the substantial increase
in the amobunt of the penalty to be assessed. Seven or
ei ght violations of the same standard within a period
of only a few nonths should result, under the statutory
criteria, in an assessnent of a penalty several tines
greater than the penalty assessed for the first such
vi ol ati on. ( FOOTNOTE. 6)

Exhibit 1 further shows that Pyro paid penalties for nine
previous violations of section 75.400 in January and February of
1984 which were the 2 nonths preceding the nmonth in which the
violation of section 75.400 alleged in Ctation No. 2338840
occurred. Consequently, Pyro's history of previous violations of
section 75.400 is worse than the seven or eight referred to in
the legislative history. Exhibit 1 indicates that MSHA proposed
penalties ranging from$20 to $178 for the nine previous
violations. O course, the penalties proposed by MSHA are tota
penal ti es based on an evaluation of all of the six criteria.
bel i eve that Congress
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i ntended for the criterion of history of previous violations to
result in a penalty "several tines greater"” than the anount
assessed under that criterion for the first violation. MSHA's
proposed penalties for violations cited under section 104(a) are
general |y proposed under the penalty formula described in 30
C.F.R 0100.3 and that rarely results in assessnent of nore than
$50 under the criterion of history of previous violations. Wen
one considers that Pyro was assessed penalties for 38 violations
of section 75.400 at just one mne over a period of 16 nonths and
that nine of those violations occurred just 2 nonths before the
violation of section 75.400 here involved, | believe that a
substantial penalty should be assessed under the criterion of

hi story of previous violations.

Pyro's brief (p. 8) tries to mnimze its excessive
vi ol ati ons of section 75.400 by arguing that the penalties were
cited during 500 inspection days so that the "violation density
for this mne during this period was well below the Nationa
average". MSHA's penalty fornula for history of previous
violations in section 100.3(c) relies upon a ratio of tota
violations to the nunber of inspection days, but the Conm ssion
has ruled in many deci sions that when cases are heard on a record
bef ore one of the judges, that the judge should assess penalties
by application of the six criteria to the evidence before him
irrespective of the ambunt of the penalties proposed by the
Secretary. Sellersburg Stone Co., 5 FMSHRC 287 (1983), aff'd, 736
F.2d 1147 (7th Gr.1984), and U S. Steel Mning Co., 6 FMSHRC
1148 (1984). | believe that MSHA's formula for proposing a
penalty under the criterion of history of previous violations
fails to take into consideration an operator's repeated
viol ations of the sanme safety standard, especially if that
standard, by its very nature, exposes the miners to possible
fires and explosions, as is the case when an operator violates
section 75.400. Gvil penalties were placed in the Act as a neans
to deter operators fromdeparting fromsafe practices. The
criterion of history of previous violations is a criterion which
especially takes into consideration the question of an operator's
efforts to avoid repeated violations of the sane standard. In
view of Pyro's very unfavorable history of previous violations,
find that a penalty of $200 shoul d be assessed under the
criterion of history of previous violations for the violation of
section 75. 400.

Exhi bit 1 shows occurrence of 12 previous violations of
section 75.503 from August 9, 1983, to and including March 22,
1984. Four of the 12 violations occurred during the nonths of
January, February, and March 1984. Consequently, Pyro's history
of previous violations of section 75.503 is considerably nore
favorabl e than its history of
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previous violations of section 75.400. There is, however, stil
an excessi ve nunber of previous violations of section 75.503 and
| find that that history warrants assessnent of a penalty of $75
under the criterion of history of previous violations for the
violation of section 75.503 alleged in Gtation No. 2338839.

Gavity

As | noted at the commencenent of ny discussion of the
violations involved in Docket No. KENT 84-184, both violations
were issued by the inspector as part of immnent-danger O der No.
2338837 which was primarily based on the fact that the inspector
had detected 2.3 percent of nethane near the working face in the
No. 2 entry where the | oading machi ne had just finished |oading a
shuttle car with coal before the inspector made his methane
readi ng (Finding Nos. 1 and 4 above). The primary reason for the
i nspector's issuance of the imm nent-danger order was that the
i nspector feared that an expl osion could have occurred at any
tinme if the methane concentration should continue to increase.
The inspector testified that he considered the violation of
section 75.503 to be very hazardous because the |ack of a cable
on the | oading machine left an opening "right straight into the
conpartnent, plus the openings in the panels, this
forward/reverse conpartnent is just always arcing and sparki ng,
and it was--you know, it wasn't in permissible condition" (Tr.
47) .

Pyro's brief (p. 2) seeks to mnimze the hazardous nature
of the violation of section 75.503 by including as a part of its
brief some Bureau of Mne statistics for the years 1971 t hrough
1976. Fromthose statistics, Pyro points out that only 17 out of
298 nethane ignitions, or 5.7 percent, were caused by electrica
arcs of all kinds, including trolley wires, trolley feeder wres,
trailing cables, etc. Pyro also clains that the specific gravity
of methane emanating fromthe coal seamin its mne has a
specific gravity which would cause the nmethane to be 30 inches
above the | oading machine so long as it was found in a
concentration of 3 percent or |ess. Mdreover, the witer of
Pyro's brief states on page 2 that he has never known a | oading
machi ne to cause a net hane ignition. (FOOTNOTE. 7)



~1429

Even if Pyro is correct in alleging that only 17 out of 298
nmet hane i gnitions between 1971 and 1976 were caused by electrica
arcs, Pyro's statistics show that those 17 ignitions caused five
injuries and 22 deaths. Moreover, even if no | oadi ng machi ne has
ever caused a nethane ignition up to the present tine, that is no
reason to assune that the ignition hazards observed by the
i nspector on the |oading machi ne involved in this case could not
have beconme the first ignition caused by a |oading machine if the
i nspector had not ordered all power to be cut off and had not
required action to be taken to reduce the nethane concentration
to a |l egal and safe anount.

As for Pyro's claimthat the nethane here invol ved woul d
have remai ned above the | ocation of the ignition hazards observed
by the inspector on the | oadi ng machi ne, the | oadi ng machi ne's
operator testified that he thought the methane concentrati on was
caused by "these digging arnms on the |oader"” stirring the coa
around and they "pushed gas out of the coal™ (Tr. 137). If, as
t he | oadi ng- machi ne operat or specul ated, the nethane cane out of
the coal on the mine floor which the machi ne was | oading, the
met hane, being lighter than air, would necessarily have had to
conme in close proximty to the ignition hazards cited by the
i nspector on its way to the roof of the mne where Pyro clains it
woul d harm essly have remai ned.

The above di scussion shows that the violation of section
75.503 was extrenely serious because it constituted a potenti al
i gnition hazard which could, as the inspector testified (Tr. 47),
have caused a mine explosion or fire. Therefore, | find that a
penal ty of $2,000 should be assessed under the criterion of
gravity.
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The gravity of the violation of section 75.400 was al so
considered to be very serious by the inspector. Waile it is true,
as Pyro argues in its brief (p. 5), that the coal accunul ations
were 300 feet fromthe | oadi ng machi ne where the nmethane and
ignition source were observed, the inspector stated that the
| oose coal and coal dust accumnul ations contributed to the
seriousness of having an excessive quantity of methane in the
m ne. The inspector testified that there was coal dust with the
| oose coal and that if there is an ignition which picks up the
coal dust and places it in suspension, there is a likelihood of a
propagati on which "can just rip the m ne open” (Tr. 48-49). Also
the I oose coal in the roomneck in the No. 1 entry was nuch
closer to the source of the ignition hazard in the No. 2 entry
than the | oose coal accunulations cited in the Nos. 5, 6, and 7
entries (Exh. 6).

The preponderance of the evidence supports a finding that
the | oose coal accumul ations constituted a serious hazard in the
ci rcunst ances descri bed by the inspector. The danger associ ated
with the | oose coal, however, was not as great as the ignition
hazard caused by the violation of section 75.503 di scussed above.
Therefore, | find that a penalty of $750 should be assessed under
the criterion of gravity for the violation of section 75.400
alleged in Gtation No. 2338839.

Negl i gence

The final assessnment criterion to be considered is
negl i gence. The operator of the | oading nmachine testified that he
knew the light on the |oading machi ne was not working before the
i nspector found that the cable which supplies power to the |ight
had been cut off (Tr. 126). Wile it is true, as noted in Pyro's
brief (p. 6), that the Commi ssion held in Southern Chio Coal Co.
4 FMBHRC 1459 (1982), that negligence of a rank and file m ner
shoul d not be inputed to the operator, the failure of a Iight on
a |l oading machine to work is a malfunction which is clearly
visible to the section foreman who i s supposed to nmake frequent
checks of the face area. Since the |oadi ng nmachi ne had al ready
been used to | oad coal out of one face area before proceeding to
the No. 2 entry where it was cited by the inspector for the
violation of section 75.503 here involved, the section forenman
had plenty of time within which to have observed the | ack of a
[ight on the | oading machi ne. Therefore, the section foreman was
negligent in this instance and his negligence may be inputed to
t he operator.

In such circunstances, | find that the violation of section
75.503 was associated with a high degree of negligence because
the failure of a light to work on a | oading
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machi ne being used at the face is a deficiency which is easily
visible to a section foreman and he shoul d have discovered the
perm ssibility violation and should have had it corrected before
all owi ng the | oading machine to continue working in the face area
where nmethane is nost likely to be released in explosive
quantities. Therefore, a penalty of $1,000 will be assessed under
the criterion of negligence.

Pyro introduced Exhibits D and E at the hearing for the
pur pose of supporting its argunment that it had MSHA' s perm ssion
to store coal and rock along the ribs and room necks (Tr. 81-84).
Exhibit Dis a copy of Pyro's cleanup plan submtted to MSHA
Exhibit E is a copy of MSHA's response to the filing of the plan
MSHA' s response states that the plan has been received, but that
MSHA does not approve cleanup plans. The first paragraph of the
cl eanup plan provides as follows (Exh. D):

At the close of each production shift, coal and rock
along each rib will be | oaded by a scoop, deposited
agai nst a concrete stopping in a well rock-dusted
location. It will be wet down. At the close of the |ast
production shift in each 24 hour period, the coal and
rock shall be | oaded on the belt and renoved fromthe
m ne.

Even if one assumes for the sake of argunment that Pyro was
entitled by its cleanup plan to store coal and rock along the
ribs and in room necks during two consecutive production shifts
and then clean it up and renove it on the third shift, the facts
in this case show that the coal had not been renoved in
accordance with Pyro's cl eanup pl an because the inspector wote
his citation at 9:45 a.m and the | oose coal had not been renoved
during the last shift in the 24-hour period as required by Pyro's
cl eanup plan. The inspector did not agree at the hearing that
Pyro has permi ssion to store the coal and rock just because it
has filed a cleanup plan containing the | anguage quoted above,
but he said that his response to Pyro's claimthat it had
perm ssion to store the coal he had cited as conbustibl e
accunul ati ons was why had they not renoved the coal and rock
during the third shift in accordance with their cleanup plan (Tr.
90) .

Pyro's safety manager did not claimto have the right to
allow the coal to accunulate in the quantity and at the tinme it
was found by the inspector. In fact, he conceded on
cross-exam nation that the "right side of the run did need
cl eani ng" (Dep. 30). Wien he was asked why the coal had been
all owed to accunul ate, he stated (Dep. 30):
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Wll, it's any nunber of things. W coul d ve had
scoop probl enms, nechanical problenms with our scoop
or our machine that cleans this coal up, poor
managenent, just any nunber of things.

Pyro's safety manager was al so asked on cross-exam nati on whet her
Pyro has taken the position that it could accunul ate coal over
two shifts and not be in violation of section 75.400. He replied
(Dep. 31):

I don't know they actually made a stand on that, but we
did get into this kind of problemwth this practice,
yes. W were in a situation where we could be cited,
suppose, depending on the Inspector's outl ook

The safety nanager stated that Pyro does not now have a raw- coal
contract which allegedly requires it to use the practice of
accunul ating coal for two shifts followed by a cleanup on the
third shift. When the safety manager was asked if he woul d oppose
use of that procedure if another raw coal contract were to be
obt ai ned, he said that he was not in a position to nake that
decision. He said (Dep. 32):

Ch, | would have ny problems with it and talk to
managenment about it, but | don't have in ny power to
stop managenent fromdoing it

The Secretary's brief (p. 10) in this case shows that Pyro
has, indeed, taken the stand that it has the right to accumul ate
coal for two shifts and then renove it on the third shift. The
Secretary cites Judge Koutras' decision in Pyro Mning Co., 7
FMSHRC 13 (1985). In that case, Judge Koutras rejected Pyro's
defense clainmng that it had a cleanup plan which allowed it to
accunul ate coal up to the end of the 24-hour production shift for
renoval during the |last part of the 24-hour period. In Judge
Koutras' case, Pyro had a slightly better defense than it does in
this case, because there was apparently no testinony in Judge
Koutras' case showing that Pyro had failed to renove the
accunul ations during the third shift, as there is in this
proceedi ng. While Judge Koutras was critical of MSHA' s
regul ati ons which require an operator to subnmit a cleanup plan
but provide for no MSHA oversi ght or review or approval of the
pl an, he stated that he was "constrained to foll ow the
regul ati ons [ 075.400-2] as promnul gated". 7 FMSHRC at 38. Since
t he accumul ati ons had been allowed to exist during two mning
cuts for a period of 4 or 5 hours, Judge Koutras found that a
violation of section 75.400 had occurred. 7 FVMSHRC at 38.
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The citation involved in Judge Koutras' Pyro decision was dated
March 6, 1984, and the one here involved is dated March 23, 1984.
It is obvious that Pyro's nanagenment not only ignored the fact
that an MSHA inspector had already cited it for violating section
75.400 under its plan of deliberately accumnul ati ng coal during
two shifts for renmoval on the third shift, but that managenent
had all owed the condition to becone increasingly serious by
failing to remove the accurmul ations on the third shift in
accordance with its cleanup plan which had been filed with MSHA
for the purpose of supporting its contention that it had
perm ssion to accunul ate coal for two shifts and clean the coa
up on the third shift. Judge Koutras found it to be a violation
for Pyro to accunulate coal for 4 or 5 hours during a single
shift. In this case, Pyro had deliberately accunul ated coal for
nmore than 24 hours before it was cited by the inspector as part
of an i nm nent-danger order

In such circunstances, | find that the violation of section
75.400 was associated with a very high degree of negligence and
that a penalty of $2,000 is warranted under the criterion of
negl i gence.

Concl usi ons

| have found above that Pyro is a | arge operator and that
paynment of penalties will not cause it to discontinue in
business. As to the violation of section 75.503, | have assessed
$75 under history of previous violations, $2,000 under gravity,
and $1, 000 under negligence, for a total anount of $3,075 which
shoul d be reduced by 20 percent to $2,460 under the criterion of
Pyro's having shown nore than an average effort to achieve rapid
conpliance. As to the violation of section 75.400, | have
assessed $200 under history of previous violations, $750 under
gravity, and $2,000 under negligence, for a total amount of
$2, 950 whi ch shoul d be reduced by 20 percent to $2,360 under the
criterion of Pyro's having shown nore than an average effort to
achi eve rapid conpliance.

DOCKET NO KENT 84-196

The proposal for assessnent of civil penalty filed in Docket
No. KENT 84-196 seeks assessnent of penalties for
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an alleged violation of section 75.308 (FOOINOTE. 8) and for another
viol ati on of section 75.400. The inspector issued Citation No.
2338838 in conjunction with imm nent-danger Order No. 2338837
whi ch has been di scussed above in Docket No. KENT 84-184. MSHA
however, included Citation No. 2338838 anong the viol ations

al l eged in Docket No. KENT 84-196. Therefore, the violation of
section 75.308 alleged in Citation No. 2338838 is being

consi dered in Docket No. KENT 84-196 despite its tota
interrelationship with the facts heretofore di scussed i n Docket
No. KENT 84-184.

Addi ti onal Findings of Fact

5. The inspector testified that he found it necessary to
cite a violation of section 75.308 after he had entered the No. 2
entry where the | oading machi ne was sitting. The operator of the
| oader was standi ng near the controls on the right side of the
machi ne whi ch had been | oadi ng coal near the face of the No. 2
entry. The inspector walked to the left side of the machine and
made a test for methane at a point about 2 feet fromthe roof and
4 feet fromthe rib. The reading indicated the presence of 1.3
percent nethane (Tr. 32).(FOOTNOTE. 9) The inspector had just had his
nmet hane det ect or
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tested and charged before he left his office to nake the

i nspection of Pyro's mne and was confident that his reading was
correct (Tr. 29-31). The inspector then noved backward fromthe
front of the |oading machi ne and took another reading with his
nmet hane detector at a point 10 feet fromthe rib, 16 inches from
the roof, and about 6 feet fromthe | oader. The second readi ng

i ndi cated the presence of 2.3 percent methane (Tr. 33). The

i nspector nade a drawi ng of the | oading nmachine at its | ocation
inthe No. 2 entry and entered the figures "1" and "2" on that
drawi ng to show where he obtai ned the nethane readi ngs (Exh. 7).

6. Because of the | oose coal accunul ations and
perm ssibility violations described above, the inspector
consi dered the presence of 2.3 percent nethane to be a very
dangerous condition and advi sed Hughes, Pyro's safety nanager
that he was issuing an inm nent-danger order (Tr. 33). Hughes
stated that the nethane readi ngs were caused by expl odi ng amoni a
nitrate to produce the coal which the |oadi ng machi ne had been
| oadi ng just before the inspector entered the No. 2 entry (Tr.
34). The inspector doubted that his reading was for any gas ot her
t han met hane, but took a bottle sanple for | aboratory analysis
and used a red pencil to nake an "S" on the card acconpanying the
sanple. The red letter "S" was a signal for the |aboratory to
take into consideration that the sanple required special
attention because the inspector requested that the | aboratory
provi de a conplete analysis of the sanple which would show the
presence of anything unusual in the sanple (Tr. 41; 43). Exhibit
3 shows the results of the | aboratory analysis of the inspector's
bottl e sanple and indicates that the m ne atnosphere contai ned
.23 percent carbon di oxi de, 20.48 percent oxygen, 1.5 percent
nmet hane, .058 percent ethane, and 77.939 percent nitrogen (Tr.
44) .

7. Although the | oading machi ne was not bei ng operated,
power was flowi ng to the machine through its trailing cable and
turning off the power at the point where the cable entered the
machi ne coul d create an arc and cause an explosion if the methane
content in the air continued to rise (Tr. 59). The inspector
asked Hughes to have the power turned off at the power center
out by the face, but Hughes took a nethane reading hinself and
obtained a reading a few tenths less than the inspector's reading
of 2.3 percent, but Hughes does not recall for certain the exact
percentage regi stered on his methane detector (Dep. 17). Hughes
then di scussed his theory about the presence of ammonia nitrate
during a period lasting about 5 mnutes. It was necessary for the
i nspector to ask a second tine for the power to be turned off at
its source before Hughes directed that the power be di sconnected
(Tr. 36; 58). The operator of the | oading machine then left the
face area and had the power disconnected by a nmechanic (Tr. 145).
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8. The violation of section 75.400 involved in Docket No. KENT
84-196 was alleged in Gtation No. 2505051 as a part of
i mm nent - danger Order No. 2505050 which was issued on April 18,
1984, nearly 1 nonth after issuance of the inm nent-danger order
di scussed above (Exh. 12). The i mr nent-danger order in this
i nstance was issued because the inspector encountered coal dust
and fl oat coal dust extending for a distance of 2,100 feet al ong
the 2 west conveyor belt. Nine bottomrollers were turning in
coal dust and float coal dust and the dust had to be 8 inches
deep on the mne floor in order to conme in contact with the
rollers (Tr. 168; 172; Exh. 13). The accunul ati ons were
associ ated with an unusual occurrence in that the conveyor belt
had been rockdusted where it passed through the crosscuts, but
t he conveyor belt had not been rockdusted along the intervals of
about 50 feet between crosscuts, so that when the inspector
exam ned the entry in which the conveyor belt was situated, he
saw a checkerboard effect of alternating black and white areas
ext endi ng down the length of the belt as far as he could see (Tr.
166). The inspector considered the accunul ations to be very
danger ous because the rollers turning in coal dust m ght becone
hot enough fromfriction to cause a mne fire or an expl osion
(Tr. 172; 177).

Citation No. 2338838 3/23/84 [075.308 (Exhibit 10)

The violation alleged in Ctation No. 2338838 is based upon
the inspector's having obtained a nmethane readi ng of 1.3 percent
on the left side of the |oading machine at a point about 2 feet
fromthe mine's roof and 4 feet fromthe rib. The inspector noved
backward fromthe front of the |oadi ng nmachi ne and obtained a
second met hane reading of 2.3 percent at a point 10 feet fromthe
rib, 16 inches fromthe roof, and about 6 feet fromthe | oading
machi ne. The inspector's nmethane detector had just been checked
for accuracy before he left his office and he was confident that
his readi ngs were correct (Finding No. 5 above). Because of the
| oose coal accunul ations and perm ssibility violations discussed
at great |ength above, the inspector considered a methane
concentration of 2.3 percent to constitute an inmm nent danger and
he issued the citation of section 75.308 as part of
i mm nent - danger Order No. 2338837 al so previously di scussed under
Docket No. KENT 84-184 above.

Pyro's brief (pp. 5-7) raises quite a few argunents in
support of its contention that a violation of section 75.308 was
not proven. Pyro's brief (p. 5) first notes that the citation
refers to the taking of a bottle sanple of air and contends that
the analysis of that air sanple revealed only 1.5 percent
nmet hane, instead of the volune of
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2.3 percent nethane nentioned in the citation. The inspector's
testimony shows quite clearly that his reading of 2.3 percent
nmet hane was reveal ed by his nethane detector. His citation was
witten just a short tinme after he obtained the reading of 2.3
percent net hane, whereas the results of the analysis of the
bottl e sanple were not known until after the bottle sanple had
been anal yzed by MSHA's | aboratory |l ocated in Mount Hope, West
Virginia (Tr. 43-44; Exh. 3).

Section 75.308 is quoted in full in footnote 8 on page 20
above. That section refers to testing for methane and section
75.308-2 provides for such tests to be made with a nethane
detector. There is no requirenent in the Regul ations that a
viol ation of section 75.308 be proven only by an inspector's
obtaining a bottle sanple of the m ne atnosphere and waiting
until a |l aboratory has anal yzed the nethane content in that air
sanmpl e before determ ning whether or not there has been a
vi ol ati on of section 75.308. The inspector explained in great
detail all of the procedures which had been utilized to establish
t he accuracy of his methane detector before he |left the MSHA
of fice on March 23, 1984, the day he wote the citation for the
viol ati on of section 75.308 here involved (Tr. 29-30).
Consequently, there is no nmerit to Pyro's contention that the
readi ng of 2.3 percent nethane obtained by the inspector with his
met hane detector was incorrect just because a | aboratory anal ysis
of a bottle sanple of air indicated a nethane content of only 1.5
percent. Mbreover, a violation of section 75.308 nmay be found to
have occurred if there is a concentration of only 1.5 percent
nmet hane. Therefore, even if one assunes that the inspector's
nmet hane readi ng of 2.3 percent was in error, the violation would
still exist if Pyro failed to take i mMmediately the steps required
by section 75.308 to reduce the met hane concentration to | ess
than 1 percent.

Pyro's brief (p. 5) relies on several decisions, such as a
Conmi ssion judge's decision in CF &1 Steel Corp., 3 FMSHRC 2819
(1981), in which the judge held that no violation of section
75. 308 was proven because the operator imedi ately took the steps
required by section 75.308 to reduce the nethane concentration as
soon as the high concentration was found to exist. Pyro argues
that its safety manager in this case took inmedi ate steps of
havi ng the power turned off on all face equi prent as soon as it
was determ ned that a dangerous quantity of nethane was found by
the i nspector. Consequently, Pyro argues that the inspector
i nproperly issued Citation No. 2338838 all eging that Pyro had
vi ol ated section 75.308.
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The inspector testified with respect to his citing Pyro for
vi ol ati on of section 75.308, that after he obtained a reading of
2.3 percent nethane, he requested the safety manager to have the
power to the | oading machine cut off immediately, but that the
safety manager clained that the inspector’'s reading of what
appeared to be nethane was caused by the amonia nitrate used by
Pyro to blast coal fromthe face. The inspector replied that it
was peculiar that Pyro's mne would produce an erroneous mnethane
readi ng because that had not occurred at other mnes. The
i nspector said that he then took a bottle sanple of the mne
at nosphere and that he marked a red letter "S" on the card
acconpanying the sanple to alert the |aboratory personnel that
t he sanpl e was one which required special attention. The
i nspector requested the | aboratory to make an anal ysis of every
element in the bottle, while giving particular attention to
detecting the presence of any gas associated with use of amoni a
nitrate as an expl osive. The inspector said that the discussion
with the safety manager took about 5 minutes and that it was then
necessary for himto ask the safety nanager a second tinme to have
all power turned off so that there would not continue to be a
danger of an explosion fromthe lack of permssibility of the
| oadi ng machi ne which was situated only 6 feet fromthe place
where the inspector obtained a nmethane readi ng of 2.3 percent
(Finding No. 5 above).

The inspector's testinmony supports a finding of a violation
of section 75.308 because Pyro's safety manager did not
i medi ately have the power to the | oadi ng machine turned off as
soon as he was asked to do so by the inspector. Instead of
perform ng the steps required by section 75.308 to turn off power
and nake adjustnments to | ower the methane concentration, the
safety manager engaged in a 5-mnute argunment with the inspector
about whether the inspector's nethane detector was readi ng
nmet hane or some residue of anmonia nitrate.

It is true, as Pyro argues in its brief (p. 5), that the
safety manager testified in his deposition that he took i mediate
steps to have the power turned off and that all that was
necessary to reduce the methane concentration in the mne
at nosphere was to have the face area in the No. 2 entry sprayed
with a water hose (Dep. 16; 24). While it is true that the safety
manager clains to have taken i mediate steps to reduce the
nmet hane concentration, his detailed testinony pertaining to the
events described by the inspector do not support his clains.
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In the first place, the safety manager, during his direct
exam nation, voluntarily nade the very damagi ng adm ssion t hat
after he was advised by the inspector that a dangerous quantity
of met hane had been detected, the safety manager asked where the
i nspector had obtained the high reading, and proceeded to take
some net hane readi ngs hinself and he said that he found sone
readi ngs which were a few tenths | ess than the readi ng obtai ned
by the inspector, but that he could not recall the exact reading
(Dep. 17). The safety manager's action of taking additional
readi ngs after he had been advised of the high readings by the
i nspector was a violation of section 75.308 under the
Conmi ssion's decision in Md-Continent Coal and Coke Co., 3
FMSHRC 2502 (1981). In that case, the Conmm ssion affirned a
judge's finding of a violation of section 75.308 in the foll ow ng
di scussi on:

The facts are undi sputed. Approaching the face of a
crosscut, both the inspector and respondent's
superintendent observed a continuous m ner backi ng away
fromthe face with the anber light on its methane
nmoni tor gl owi ng. The glowing |ight indicated the
presence of over 1 percent mnethane. The superi nt endent
proceeded to the face and took two net hane readi ngs
before ordering the continuous m ner deenergized.

We interpret 30 CFR 75.308 and its statutory authority,
section 303(h)(2) of the Act, to require electric face
equi prent in a working place be deenergized i medi ately
when 1 percent or nore of nethane is detected in such
wor ki ng pl ace. After such nethane accumul ati on had been
detected by the nmethane nonitor here, to continue an
ignition source while rechecking the nmonitor's reading
was a violation of the regulation alleged. The judge is
affirnmed.

3 FMBHRC at 2504.

Additionally, the safety manager's deni al of having debated
the inspector's finding of a high concentration of nethane by
asserting a claimthat the inspector’'s methane detector had been
rendered erroneous by Pyro's use of ammonia nitrate as an
expl osive is not convincing as his answer to that question shows:

A. You know, | really, | don't renmenber. | renenber.
renmenber on a[n] occasion, | don't knowif it was on
this section, | do renenber talking to himabout

amonhiumnitrate. W were
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using this Topex Water Gel, and these spotters had been
acting up quite a bit, after, you know, go to a place
right after it shot. And they had been going crazy, acting
up, and I was trying to find out what this was, what was
causing this. | remenber talking to Tom[the inspector] on
occasi on about the ammoniumnitrate. | don't renenber,
don't think it was right here. I wasn't stalling for tine
as far as shutting the equi pnrent down. | didn't carry on any
| ong conversation with himabout anything. | don't remenber
the amoniumnnitrate conversation at this point on this section

Deposition, p. 19. The safety manager al so agreed on

cross-exam nation that he took no notes pertaining to the

| ocation of equiprment or inconplete mning of crosscuts on the
day the citation was issued and took no notes concerning his
conversation with the inspector (Dep. 26; 34). The inspector
woul d have had no reason to take a bottle sanple on March 23,
1984, mark the sanple with a special red letter "S", and request
the | aboratory personnel to give special attention to detecting
the presence of ammonia nitrate if the safety manager had not
brought up the subject of ammopnia nitrate at the tinme the

i nspector asked the safety manager to turn off the power and make
the required adjustnents to reduce the concentrati on of nethane
(Tr. 41-44). In such circunstances, | find that the inspector's
testinmony is nore credible than that of the safety manager and
find that a violation of section 75.308 occurred because of the
safety manager's having engaged in a 5-minute debate with the

i nspector about the accuracy of the nethane reading despite the
fact that his own nethane detector had shown at |east 1.5 percent
nmet hane (Tr. 58; Dep. 17).

Pyro's brief (p. 6) also clains that the inspector
inproperly cited a violation of section 75.308 because that
section refers to "the air at any working place" and that section
75.2(e)(2) defines "working place" as "the area of a coal mne
i nby the last open crosscut.” | have already shown that a
viol ation of section 75.503 is not defeated by an argunent that
t he | oadi ng machi ne was not inby the |ast open crosscut at the
tinme it is cited for a violation of section 75.503. It is
somewhat difficult to determ ne whether Pyro is claimng that the
| oadi ng machi ne was not inby the |ast open crosscut because it
was sitting in the crosscut, or whether Pyro is arguing that no
vi ol ati on of section 75.308 was proven because the inspector did
not personally see the | oadi ng nachi ne bei ng used inby the |ast
open crosscut. Regardl ess of which argunment Pyro is making, it is
not a valid argunment because no w tness denied that
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t he | oadi ng machi ne had just | oaded at |east one shuttle car with
coal before it was cited for the permssibility violation. The

| oadi ng machi ne had just backed up in preparation for |oading
anot her shuttle car with coal when the inspector made his methane
readi ngs. A | oadi ng nmachi ne cannot | oad coal blasted fromthe

wor ki ng face without being in a working place. If that working
place is in the crosscut itself, then the | ast open crosscut is
either the crosscut in which the | oading machine is sitting or it
is the next crosscut outby the place where the | oading machine is
sitting (Exhs. 6 and 7).

In this instance, Pyro is confusing the | ast open crosscut
with the crosscut in which the | oadi ng nachi ne was sitting.
Pyro's safety manager testified that the inspector had correctly
depicted on Exh. 6 the state of conpletion of the working section
on March 23, 1984 (Dep. 22). Exhibit 6 clearly shows by use of
the letter "L" that the | oadi ng nachine was sitting in a crosscut
whi ch had not been conpl eted because there was an inconplete
(unbl asted) cut of coal remaining in the crosscut between the
Nos. 1 and 2 entries, between the Nos. 3 and 4 entries, between
the Nos. 5 and 6 entries, and between the Nos. 6 and 7 entries. A
crosscut which still has that nuch virgin coal in it cannot
possi bly be designated as the "l ast open crosscut”. Therefore,
the [ ast open crosscut on March 23, 1984, was the one outby the
pl ace where the | oadi ng machine was sitting when the inspector
cited it for a violation of section 75.308.

Since the Conmi ssion has already held in Sol ar Fuel Co., 3
FMSHRC 1384 (1981), that a piece of equipnent may be cited for a
viol ation of section 75.503 so long as it is intended to be used
i nby the last open crosscut, and inasmuch as a violation of
section 75.308 does not depend upon the |ocation of equipnment so
long as the nmethane is detected in a working place, |I find that
the evidence clearly shows that the necessary prerequisites for
citing violations of both sections 75.503 and 75.308 existed on
March 23, 1984, because a reading of 2.3 percent nethane was
obt ai ned by the inspector within 6 feet of the |oading machine
whi ch was situated within 15 feet of the face of the No. 2 entry
for the purpose of continuing the |oading of a pile of coal which
had recently been blasted fromthe face of the No. 2 entry (Tr.
33; 129).

Pyro's brief (p. 7) nmakes two additional argunments in trying
to show that no violation of section 75.308 was proven. Both
argunents are related to Pyro's contention that it was providing
adequate ventilation to the working place where the violation of
section 75.308 was cited.
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Pyro first clains that it had to do nothing to reduce the mnethane
concentration below 1 percent other than spray water in the area
i n which the high reading had been obtai ned. The inspector, on
the other hand, clains that it was necessary to erect a curtain
between the Nos. 2 and 3 entries in the crosscut outby the

| oadi ng machine in order to direct enough air to the working face
of the No. 2 entry to drive the excess nmethane fromthe |left side
of the I oading machi ne. The inspector testified that Pyro's
failure to erect a curtain at that point caused nost of the air
to pass fromthe No. 4 entry directly to the No. 1 entry which is
areturn entry (Tr. 46).

Pyro's brief (p. 7) also contends that the Secretary's
counsel incorrectly argues that the testi nony of the operator of
t he | oadi ng machi ne shows that no curtain had been erected
between the Nos. 2 and 3 entries. Pyro clainms, on the contrary,
that the operator of the | oading machine testified that the line
curtain was already up and that all he had to do to dilute the
nmet hane concentration was to spray water in the vicinity of the
left side of the |loading machine. If Pyro's representative wll
read the | oader operator's testinony again at pages 156 and 157
of the transcript, he will find that the | oader operator's
statement to the effect that the curtain was already up refers to
the line brattice which is required by section 75.302-1 to be
within 10 feet of the working face when the | oadi ng nachine is
| oadi ng coal. The | oader operator clearly states on page 157 that
he was referring to the face curtain as being up, whereas the
i nspector was "tal king about a curtain back” and the | oader
operator did not know whether that curtain was up or not before
t he i nspector found the high nethane readi ng.

Pyro's entire argunent about the fact that it had al ready
erected a curtain between the Nos. 2 and 3 entries is based on
either a deliberate obfuscation of the facts or upon an
i nadvertent m sunderstanding of the facts. Even the safety
manager's Exhibit C, which he drew to support his claimthat
there was a curtain directing air to the face of the No. 2 entry,
is based on a showing that there was a face curtain beside the
| oadi ng machi ne as required by section 75.302-1. The inspector's
Exhibits 6 and 7, on the other hand, show that a curtain was
needed in the crosscut outby the face curtain to direct air to
the face of the No. 2 entry. The inspector's exhibits and
testimony explain that having a curtain beside the | oading
machi ne did not succeed in keeping the nethane concentration
bel ow 1 percent because there was not enough air being directed
into the No. 2 entry at the outby crosscut in order for the line
curtain beside the | oading machi ne to have the desired effect of
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directing a proper anount of air to the working face so as to
sweep the nethane out of the face area.

Pyro's safety manager conceded on cross-exam nation that the
i nspector had correctly shown on Exhibit 6 the existence of cuts
of coal still standing in the crosscut which the safety nanager's
Exhi bit C shows to be a conpletely open crosscut (Dep. 27). The
saf ety manager drew a di agram of the working section which was in
error because of his failure to take notes as the inspector had
done. Therefore, Pyro is sinply arguing unproven facts in
claimng that it had already erected a curtain between the Nos. 2
and 3 entries before the inspector found the reading of 2.3
percent mnethane. Therefore, | reject all of Pyro's argunments to
the effect that it was fully ventilating the face of the No. 2
entry where the reading of 2.3 percent methane was found by the
i nspect or.

Assum ng, arguendo, that all Pyro had to do to reduce the
nmet hane concentration to less than 1 percent was to spray water
near the face of the No. 2 entry, the Comm ssion held in
M d- Conti nent Coal and Coke Co., 3 FMSHRC 2502, 2503 (1981), that
a ventilation procedure which has to be perforned repeatedly to
keep the methane content below 1 percent is not effective and
that it constitutes a violation of section 75.308 to all ow
nmet hane repeatedly to exceed 1 percent throughout the working
shift because the intent of section 75.308 is that the operator
wi I | provide enough ventilation to keep the nethane | evel
continuously below 1 percent.

| have al ready shown in the discussion above that the safety
manager's testinony does not support Pyro's claimthat it
i medi ately took action to reduce the methane concentration as
soon as it was brought to the safety manager's attention by the
i nspector. Pyro also relies upon the testinony of the
| oadi ng- machi ne operator in support of its claimthat it
i medi ately reduced the met hane concentrati on when it was made
aware of it by the inspector. Pyro relies upon a single statenent
by the | oadi ng- nachi ne operator at transcript page 120. Al the
| oadi ng- machi ne operator said there was that when Pyro's safety
manager told himto "knock the power on the nachi ne", he "went
and found a nechanic and told him' that the safety nanager wanted
t he power knocked. The | oadi ng-machi ne operator's testinony in no
way di sputes the inspector's testinony to the effect that a
5-m nute debate with the safety manager occurred before the
safety manager finally asked the | oadi ng-machi ne operator to have
t he power turned off.

The | engt hy di scussi on above shows that all of Pyro's
argunents claimng that no violation of section 75.308 occurred
nmust be rejected as not being supported by the
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preponderance of the evidence. | find that the Secretary proved
that a violation of section 75.308 occurred as alleged by the

i nspector in Citation No. 2338838.

Assessnment of Penalty
Size and Ability to Pay Penalties

The findings heretofore nade with respect to the size of
Pyro's business and Pyro's ability to pay penalties are equally
applicabl e for assessnment of all penalties and need not be
repeat ed here.

Good-Faith Effort To Achi eve Rapid Conpliance

The Secretary's brief (p. 14) asserts that Pyro failed to
make a good-faith effort to achieve rapid conpliance with respect
to the violation of section 75.308, but the Secretary does not
state how Pyro failed to do so. It is possible that the
Secretary's counsel is mxing Pyro's failure to begin reducing
t he nmet hane concentration inmediately with the question of
whet her Pyro nade a good-faith effort to achieve rapid conpliance
after the violation was cited. If Pyro, imedi ately upon being
advi sed of the high nethane readi ng, had taken the steps of
cutting off the power and working on ventilation, there would not
have been a violation of section 75.308 and therefore nothing to
abate. After Pyro's safety manager discontinued his debate with
the inspector as to whether a high concentration of methane had
been detected, Pyro did begin with commendabl e speed to abate al
of the violations cited by the inspector, including erecting the
curtain between the Nos. 2 and 3 entries so as to sweep out the
nmet hane concentration. Therefore, | believe that Pyro's unusually
rapid effort to reduce the nmethane concentration applies as to
the violation of section 75.308, just as it did with the previous
vi ol ati ons di scussed above, and that any penalty assessed under
the other criteria should be reduced by 20 percent under the
criterion of Pyro's good-faith effort to achieve rapid
conpl i ance

H story of Previous Violations

Exhibit 1 shows that Pyro has not previously been cited for
a violation of section 75.308. Therefore, no part of the penalty
to be assessed for the violation of section 75.308 shoul d be
assigned under the criterion of history of previous violations.



~1445
Negl i gence

A violation of section 75.308 can hardly occur w thout a
finding that an operator is negligent. It was very negligent for
Pyro's safety manager to enter into a debate with the inspector
when the inspector advised himthat he was issuing an
i mm nent - danger order because he had just found a high reading of
met hane, along with hazardous perm ssibility violations on the
| oadi ng machi ne which was situated within 6 feet of the place
where 2.3 percent nethane had been detected. The | oadi ng-machi ne
operator was waiting for another shuttle car to appear before
continuing to |l oad coal. Therefore, no great |oss of coa
producti on woul d have occurred if the safety manager had
i mediately directed the power to be turned off to all face
equi prent so that efforts could be nmade to reduce the high
readi ng found by the inspector (Finding No. 7 above).

Addi tional ly, the preponderance of the evidence shows that
Pyro had failed to erect a curtain between the Nos. 2 and 3
entries so that an adequate amount of air could be directed to
the face of the No. 2 entry to sweep out the high concentration
of met hane found by the inspector on the left side of the |oading
machi ne (Tr. 45-46).

There are some facts to be considered in Pyro's favor. The
| oadi ng- machi ne operator testified that he took a reading for
nmet hane before he started | oading and that he did not detect any
met hane (Tr. 119). He said that only 2 nminutes el apsed between
the tinme he made his check for nethane and found none and the
time the inspector nade his reading and found a significant
anmount of methane (Tr. 124). The inspector agreed on
cross-exam nation that it would have been possible for the
| oadi ng- machi ne operator to check for nmethane and not find any
and thereafter use the | oading machine to load a shuttle car of
coal and nake another check for methane and find a significant
amount (Tr. 61).

The | oadi ng- machi ne operator testified that Pyro makes a | ot
of time studies to determine howlong it takes to load a shuttle
car with coal and that it takes only 16 seconds (Tr. 126). There
is, of course, a nmethane nonitor on the |oading machi ne which is
supposed to show an anber |ight when the machi ne encounters as
much as 1 percent of nethane. The nonitor did not show any
met hane in this instance. Wile the | oadi ng-nmachi ne operator did
not push the nethane nonitor's check button on the | oader just
prior to loading coal in the No. 2 entry, he believed that the
noni tor was operative because it has a white |ight which
indicates that it is receiving power. It is possible for the
nmonitor to be energized and still fail to detect nethane, but the
| oadi ng- machi ne operator did not think it was out of operation on
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March 23, 1984, when the violation was cited, because he did push
the button to determine if the nonitor was operating after the

i nspector had left and it did work, so the nmonitor shoul d have
detected the presence of nethane before the inspector found it
(Tr. 154; Dep. 20).

The above review of the pertinent evidence pertaining to
Pyro's negligence with respect to the violation of section 75.308
shows that the violation was associated with a relatively | ow
degree of negligence because Pyro's safety nmanager had previously
beconme aware of sone erratic readi ngs by nethane detectors when
Topex Water Gel had been used as an expl osive (Dep. 19). Wile
that difficulty does not justify his reluctance to accept the
i nspector's statenment that a 2.3 percent nethane readi ng had been
found, it does show that the safety manager had a reason for
entering into a discussion with the inspector. In such
circunstances, | find that a penalty of $200 should be assessed
under the criterion of negligence.

Gavity

The seriousness of the violation of section 75.308 is equa
to the hazards which | previously discussed in assessing a
penalty for the violation of section 75.503 because it was the
i nspector's finding of a concentration of 2.3 percent nethane
within 6 feet of a | oading machi ne having pernmissibility
vi ol ati ons whi ch caused the inspector to issue inm nent-danger
Order No. 2338837 which has al ready been di scussed under the
headi ng of Docket No. KENT 84-184. | found above that the
vi ol ati on of section 75.503 was extrenely hazardous and assessed
a penalty of $2,000 under the criterion of gravity. Since the
nmet hane concentration contributed to the hazards of an expl osion
or fire and since the violation of section 75.308 was issued as a
part of the inm nent-danger order, | believe that an identica
finding of extrene danger is warranted for the violation of
section 75.308 and that a penalty of $2,000 shoul d be assessed
under the criterion of gravity.

Concl usi ons

Taking into consideration that Pyro is a |large operator with
ability to pay penalties, that no anount should be assessed under
Pyro's history of previous violations, that $200 shoul d be
assessed under the criterion of negligence, and that $2, 000
shoul d be assessed under the criterion of gravity, for a tota
penal ty of $2,200, and that the penalty should be reduced by 20
percent under the criterion of Pyro's



~1447

good-faith effort to achieve rapid conpliance, | find that a
penal ty of $1,760 should be assessed for the violation of section
75.308 alleged in Ctation No. 2338838.

Ctation No. 2505051 4/18/84 [075.400 (Exhibit 13)

Citation No. 2505051, alleging a violation of section
75.400, was issued as a part of inmnent-danger Order No.
2505050, but the factual situation was entirely unrelated to the
vi ol ati ons heretofore discussed in this proceeding. In this
i nstance, the hazard which caused the inspector to issue the
i mm nent - danger order was the possibility of a fire or expl osion
because of the inspector's having found | oose coal, coal dust,
and fl oat coal dust along the entire 2,100-foot |ength of a
conveyor belt, except at places where the conveyor belt passed
t hrough crosscuts where the belt entry had been rockdusted. The
i nspector found that nine bottombelt rollers along the belt were
turning in coal dust and he stated that the coal dust had to be 8
i nches deep on the mne floor in order for the dust to cone into
contact with the rollers (Finding No. 8 above).

Pyro did not present any evidence to controvert the
i nspector's testinmony, but inits brief (pp. 6 and 8), Pyro first
al l eges that the inspector testified that he could not say that
t he operator shoul d have known about the condition and failed to
do anything about it (Tr. 182). Then Pyro refers to the
Secretary's brief (p. 9) and clains that counsel for the
Secretary there stated that the inspector's testi nony does not
seemcredible. Pyro's brief (p. 8) then states that the
Secretary's counsel is apparently "doubting the credibility of
his own w tness".

The above allegations in Pyro's brief are based on a
guesti on asked during Pyro's cross-exani nation of the inspector
Bef ore one can understand the significance of Pyro's question and
the inspector's answer to the question, it is necessary to
provi de sone explanatory information. Inspectors wite citations
and orders on MSHA Form 7000-3. That formhas a "Section II1" at
the bottomand in that portion of the form inspectors check
"bl ocks" to indicate their evaluation of the six assessnent
criteria for the purpose of assisting MSHA in proposing civil
penalties. The portion of the Act providing for issuance of
i mm nent - danger orders is section 107(a) and that section al so
provi des that an inspector nmay issue a citation under section
104(a) for a violation of a mandatory safety standard if he
believes that a violation is associated with the imm nent danger
which he is describing in his order. Since the order is not, by
itself, alleging a violation, the inspector is not required to
fill in the blocks in Section Ill of a Form
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7000- 3 used for issuing an inm nent-danger order because no civil
penalty has to be proposed for the issuance of an inmm nent-danger
order by itself, but a civil penalty does have to be proposed for
any violation alleged in a citation which is issued in
conjunction with the inm nent-danger order

In this instance, the inspector had started to fill in the
bl ocks in Section Il of his inmm nent-danger order and had
checked the first itemunder Section IIl which pertains to

negl i gence. In doing so, he checked the "D' block to indicate
that he thought "high" negligence was invol ved, but then the

i nspector recalled that he did not need to fill out Section Il

on a Form 7000-3 which is being used to issue an inmm nent-danger
order and the inspector did not check any nore of the bl ocks
under Section Il on the inmnent-danger order, but he filled out
all pertinent blocks under Section IlIl on the citation issued in
conjunction with the order because he knew that a civil penalty
woul d have to be proposed with respect to the violation of
section 75.400 alleged in the citation. Wen the inspector filled
out Section IIl of the citation, however, he checked the "C

bl ock under negligence to indicate "noderate" negligence, as
opposed to the "high" negligence which he had checked under
Section Il of the order

VWhen Pyro's representative asked the inspector on
cross-exam nati on why he had rated Pyro's negligence on the
citation as being | ess than he had rated negligence on the order
the follow ng colloquy occurred (Tr. 182):

AWell, I've got to follow directions, or instructions,
and when you mark "high", then it can't be a 104(a),
it's got to be a 104(d). That nmeans you knew, or should
have known, and didn't care nothing about it.

QWwll, in the coal nm nes--
A And | couldn't say that.
QSir?

Al couldn't say that.

| believe that Pyro has misinterpreted the inspector's
statenment that he "couldn't say that". The inspector did not nean
that the evidence would not support the findings which are
required to be nade before an inspector can issue an
unwarrant abl e-failure citation under section 104(d) of the Act,
but that he could not designate the violation as unwarrantable
failure and still issue it in conjunction with an inmm nent-danger
order because an inspector cannot issue an
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unwarrant abl e-failure citation under section 104(d) of the Act
unl ess he first finds that the violation did not cause an

i mm nent danger. Since the inspector had al ready concl uded t hat
the nine bottomrollers turning in | oose coal dust accumul ations
constituted an i mm nent danger, he was required to issue a
citation under section 104(a) to allege a violation of section
75.400 and he had been instructed by MSHA that if he checked
"hi gh" negligence in Section IIl of a citation, he would be
required to issue the citation under the unwarrantable-failure
provi sions of section 104(d), and that could not be done at the
same time he was issuing an i mnent-danger order

Pyro is also msinterpreting the Secretary's brief in
claimng that the brief indicates that the Secretary's counsel is
"doubting the credibility of his owm w tness". The Secretary's
brief (p. 9) referred to the answer filed by Pyro to the
Secretary's proposal for assessment of civil penalty. In that
answer filed in Docket No. KENT 84-196, Pyro stated that the belt
exam ner did not report any accumrul ati ons of |oose coal and coa
dust on the day the citation was issued. Therefore, when counse
for the Secretary stated in his brief (p. 9) that Pyro' s answer
(denyi ng the exi stence of accumul ati ons because its belt exam ner
did not report those accunul ati ons) "does not seem credible", he
was doubting the credibility of Pyro' s belt exam ner, rather than
the credibility of the inspector. Pyro did not present its belt
examner as a witness in this proceedi ng. Consequently, | have no
way to evaluate the credibility of his failure to report the
accunul ations cited by the inspector on April 18, 1984.

The inspector's testinony, as sunmarized in Finding No. 8
above, supports a finding, and I so find, that a violation of
section 75.400 occurred.

Assessnent of a Penalty
Good-Faith Effort To Achi eve Rapid Conpliance

The inspector testified that after he issued the
i mm nent - danger order and citation for the violation of section
75.400 here involved, that the superintendent of Pyro's mne
personal |y ordered everyone on the section to work on cl eani ng up
the belt entry and that there was so nuch coal dust and | oose
coal along the belt that the belt had to be advanced periodically
to make roomon the belt for depositing the coal resulting from
shoveling along the belt. The inspector had planned to | eave the
m ne after he wote the order and return the next day to
term nate the order after the coal had been cl eaned up, but the
m ners cleaned up the coal very rapidly and then began applying
rock dust in the conveyor-belt entry
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by using two rock dusters, beginning sinultaneously fromeach end
of the belt, so as to apply rock dust as fast as possible. The

i nspector said that they did such a good job, that he stayed at
the m ne so that he could term nate the order as soon as they had
finished cleaning up and rockdusting (Tr. 171; 176-177).

In view of the outstanding effort nade by Pyro to achieve
rapid conmpliance, | find that a reduction of 30 percent of the
penal ty assessed under the other criteria should be nade for the
violation of section 75.400.

H story of Previous Violations

Exhi bit 11 shows that Pyro has a history of 40 previous
vi ol ati ons of section 75.400 from February 8, 1983, to and
i ncluding March 27, 1984. El even of those 40 violations occurred
during the 3 nmonths preceding the nmonth in which the violation of
section 75.400 here under consideration occurred. In view of that
very adverse history of previous violations of section 75.400,
find that an amount of $400 shoul d be assigned under the
criterion of history of previous violations for the violation of
section 75.400 alleged in Gtation No. 2505051

Negl i gence

| have already rejected the claimin Pyro's brief (p. 8) to
the effect that the inspector could not say that the operator was
aware of the | oose coal and coal dust accunulations in the belt
entry. Section 75.303 requires that belt conveyors on which coa
is carried be exam ned after each coal - produci ng shift has begun
Therefore, Pyro's section foreman shoul d have been aware of the
| oose coal and coal dust accumnul ati ons whi ch extended for the
entire length of the conveyor belt for a distance of 2,100 feet.
The section foreman's negligence in failing to do anythi ng about
the accumul ations until they were found by the inspector may be
i mputed to the operator. Assum ng, arguendo, as Pyro all eges,
that its belt exam ner failed to report the existence of coa
accunul ations on the day Ctation No. 2505051 was issued, the
fornmer Board of M ne Operations Appeals held in The Valley Canp
Coal Co., 3 IBMA 463 (1974), that a coal conpany may not rely
upon a preshift examner's report to exculpate itself fromthe
hi gh degree of care inposed upon it by the Act.

The section foreman should have been able to see that the
conveyor-belt entry had not been rock dusted or cleaned, except
at crosscuts, just as the inspector did when he | ooked down the
belt entry. I find that the violation of section 75.400 was
associ ated with a high degree of negligence and that a penalty of
$500 shoul d be assessed under the criterion of negligence.
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Gavity

The i nspector considered the | oose coal, coal dust, and
float coal dust along the entire I ength of the belt conveyor to
be hazardous enough to warrant issuance of an i nmm nent-danger
order because he believed that the friction of nine bottom
rollers turning in float coal dust mght cause a mne fire (Tr.
173). He said that there was "just black float dust all the way
down the belt" except at the crosscuts where rock dust had been
applied (Tr. 172; 177).

| assessed a penalty of $750 under the criterion of gravity
for the violation of section 75.400 previously considered under
Docket No. KENT 84-184 above. In that instance, nost of the |oose
coal and coal dust accunul ati ons were | ocated about 300 feet from
the ignition hazard. In this instance, the rollers turning in
float coal dust were located at intervals along the conveyor belt
and therefore constituted a nore i Mmedi ate threat to causing a
fire than the violation previously considered. Therefore, |
believe that the instant violation of section 75.400 constituted
a greater hazard than the previous violation of section 75.400.
Consequently, | find that a penalty of $1,500 shoul d be assessed
under the criterion of gravity.

Concl usi ons

In view of the fact that Pyro is a |large operator with
ability to pay penalties, that a penalty of $400 should be
assessed under the criterion of history of previous violations,
that $500 shoul d be assessed under the criterion of negligence,
that $1,500 shoul d be assessed under the criterion of gravity,
for a total penalty of $2,400, and that the penalty should be
reduced by 30 percent under the criterion of Pyro's outstanding
effort to achieve rapid conpliance, | find that a penalty of
$1, 680 should be assessed for the violation of section 75.400
alleged in Gtation No. 2505051

SETTLEMENT PROPOSED | N DOCKET NO  KENT 84-238

The proposal for assessnment of civil penalty in Docket No.
KENT 84- 238 seeks to have penalties assessed for violations of
sections 75.523-1, 75.400, and 75.807. All of the citations
i nvol ved were witten in June 1984 under section 104(a) of the
Act and do not involve hazardous circunstances such as those
heretof ore considered in the other two contested cases invol ved
in this consolidated proceeding. After the parties had presented
evidence with respect to the issues raised in Docket Nos. KENT
84-184 and KENT 84-196, they requested that | approve a
settl enent agreenent under which respondent woul d pay reduced
penal ties totaling $295 instead of penalties totaling $344
proposed by NMSHA
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It has been nmade clear in the preceding portion of this decision
that civil penalties have to be assessed pursuant to the six
criteria listed in section 110(i) of the Act. The parties

settl enent agreenent shows that they agree with MSHA s eval uation
of three of the assessnent criteria, nanely, that paynent of
civil penalties will not cause Pyro to discontinue in business,
that Pyro is a large operator, and that Pyro denonstrated a
good-faith effort to achieve rapid conpliance after the
violations were cited. A brief discussion of the remaining three
criteria of negligence, gravity, and history of previous
violations is required in order to determ ne whether the parties
settl enent proposal shoul d be approved.

The af orenentioned violation of section 75.523-1 was al |l eged
in Ctation No. 2505113 which states that the deenergization bar
on a roof-bolting machi ne woul d not operate when tested by
striking the lever. Section 75.523-1 requires that self-propelled
electric face equi pnment be provided with a device that will
qui ckly deenergize the tramming notor of the equipnment in the
event of an emergency. MSHA generally proposes civil penalties
pursuant to the assessnment formula described in 30 CF.R 0O
100. 3. The usual procedures were followed in Docket No. KENT
84-238 and all of the civil penalties proposed by MSHA were
derived by utilizing the civil penalty formula described in
section 100.3. An appropriate anmount was all ocated under the
criteria of the size of Pyro's business and Pyro's having nmade a
good-faith effort to achieve conpliance after the violations were
cited. There was no need to reduce the penalties under the
criterion of whether paynent of penalties would cause Pyro to
di sconti nue in business because Pyro has stipul ated that paynent
of penalties will not adversely affect its ability to continue in
busi ness.

MSHA di d not assess any portion of the penalties proposed in
this docket under the criterion of history of previous violations
because application of the principles described in section
100. 3(c) of MBHA's assessnent fornula did not require assignment
of any penalty points under that criterion. Normally, when a
judge is considering a settlenment proposal, he does not have the
conputer printout listing previous violations which is available
in this consolidated proceedi ng. Consequently, the judge is
generally limted to an exam nation of MSHA's penalty formula to
determ ne whether it has been accurately applied in a given case.
In this proceedi ng, counsel for MSHA has provided ne with
Exhibits 1 and 11 which list previous violations and show t hat
Pyro has been assessed a penalty for a single previous violation
of section 75.523-1. That violation occurred over a year prior to
the violation alleged in Ctation No. 2505113. Consequently, 1 |
find that application of section 100.3(c) of MSHA s fornula
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appropriately resulted in assignment of zero penalty points for
the violation of section 75.523-1 under the criterion of history
of previous violations.

MSHA consi dered that the violation of section 75.523-1 was
associated with a | ow degree of negligence and that the gravity
of the violation was noderate because any injury resulting from
the failure of the panic bar to operate woul d probably have
resulted in | ost workdays for a single person. Under the parties
settl enent agreenent, Pyro has agreed to pay the full penalty of
$68 proposed by MSHA. | find that the penalty was reasonably
det erm ned under MSHA's assessnent fornula and that Pyro's
agreenment to pay the penalty in full should be approved.

The af orenentioned violation of section 75.400 was al | eged
in Gtation No. 2505114 and stated that | oose coal and coal dust
and fl oat coal dust had been permitted to accunul ate around the
power center and in all cuts across the unit and in sone room
necks, but the citation does not state how deep the coa
accunul ations were or attenpt to give an estimate in feet as to
the extent of the accunul ations. \Wile absence of those
measur enents does not defeat a finding that the violation
occurred (A d Ben Coal Co., 2 FMSHRC 2806 (1980)), neasurenents
do assist in evaluating both negligence and gravity. NMSHA
considered the violation to be associated with noderate
negl i gence and to be sonewhat serious because any injury
resulting fromthe violation would be |likely to cause | ost
wor kdays for up to 12 miners. NMSHA proposed a penalty of $178 for
the violation which Pyro has agreed to pay in full

As was noted above in discussing the violation of section
75.523-1, application of section 100.3(c) of MSHA's penalty
formula in this proceeding results in assignnment of zero penalty
points for the violation of section 75.400 under the criterion of
hi story of previous violations. The penalties which |I have
previously assessed under the criterion of history of previous
violations for the contested violations involved in this
consol i dated proceeding resulted in assignnment of up to $400
because of Pyro's unfavorable history of previous violations of
section 75.400. | have noted in approving other settlenment
proposal s that section 100.3(c) of MSHA's penalty formul a does
not, in sone cases, give adequate consideration of the criterion
of history of previous violations because it is based on a
formula which nerely provides for calculating a factor of
seriousness based on the total nunber of violations which are
cited by inspectors dependi ng upon the nunber of days they have
made i nspections at a given operator's nine
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If this had not been a consolidated proceeding, | would not have
had in the record a conputer printout, like Exhibit 1 in this
proceedi ng, to provide the facts showi ng that Pyro has a history
of an excessive nunber of violations of section 75.400. Since
have enphasi zed Pyro's unfavorable history of previous violations
in this proceeding by having assessed some substantial anounts
under the criterion of history of previous violations, | believe
that it is possible to approve the parties' settlenent under
whi ch Pyro has agreed to pay the full penalty of $178 proposed by
MBHA for this violation of section 75.400 because the other two
penal ti es assessed for violations of section 75.400 shoul d have
the deterrent effect of inpressing upon Pyro's managenent the
i nportance of increasing its efforts to avoid further repetitious
viol ati ons of section 75.400.

The last violation to be considered is the aforenenti oned
viol ation of section 75.807 alleged in Gtation No. 2338419 which
states that a high-voltage cable was not guarded at a substation
where mners are required to travel under the cable to get to the
breakers on the substation. MSHA considered the violation to have
been associated with noderate negligence and gravity because any
i njury which mght have occurred would have been likely to cause
| ost workdays for one person and proposed a penalty of $98. Pyro
has agreed to pay a reduced penalty in this instance of $49.

Exhi bit 11 shows that Pyro has been assessed penalties for
four previous violations of section 75.807, but three of those,
i ncluding the nost recent one, were not considered to be serious
enough to be designated as significant and substantial by the
i nspector who wote the citations. | would be inclined to assess
at | east $20 under the criterion of history of previous
violations in this instance if it were not for the fact that the
parties' settlenent agreenment is based on sone extenuating
circunst ances which indicate that some doubt exists as to whether
the violation actually occurred.

Section 75.807 provides, in pertinent part, that underground
hi gh-vol t age cabl es shall be "guarded where nen regularly work or
pass under them "™ The parties agreed to the reduction because the
citation is based on a mner's statenment to an i nspector, rather
than on an observation nmade by the inspector hinself. Pyro
contends that the violation was cited at a place where miners do
not regularly travel or pass. Counsel for MSHA stated that there
appears to be nerit to Pyro's contention and that a reduction in
t he proposed penalty is warranted in such mtigating
circunstances (Tr. 189). | find that the parties have given a
sati sfactory reason for reducing the proposed penalty in this
i nstance to $49.
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For the aforesaid reasons, the parties' request for approval of
their settlement agreenent should be granted as hereinafter
ordered.

VWHEREFORE, it is ordered:

(A) The nmotion filed on Septenmber 3, 1985, by counsel for
the Secretary of Labor to strike portions of Pyro M ning
Company's brief is denied for the reasons hereinbefore given.

(B) The parties' notion for approval of settlenent with
respect to the penalties proposed by MSHA in Docket No. KENT
84-238 is granted and the settl ement agreenment is approved.

(C Pursuant to the parties' settlenment agreenment, Pyro
M ni ng Conpany shall, within 30 days fromthe date of this
decision, pay civil penalties totaling $295.00 which are
allocated to the respective alleged violations as foll ows:

Ctation No. 2505113 6/1/84 [075.523-1 $ 68.00
Ctation No. 2505114 6/1/84 [O75.400 178. 00
Ctation No. 2338419 6/26/84 0O75. 807 49. 00

Total Settlenent Penalties in Docket No.
KENT 84-238 $295. 00

(D) Pyro Mning Conpany shall, within 30 days fromthe date
of this decision, pay civil penalties totaling $8,260.00 for the
violations cited by the inspector in Docket Nos. KENT 84-184 and
KENT 84-196 which are allocated to the respective violations as
fol | ows:

Docket No. KENT 84-184

Citation No. 2338839 3/23/84 0075.503 $2, 460. 00
Citation No. 2338840 3/23/84 0O75. 400 2, 360. 00
Total Penalties in Docket No. KENT 84-184 $4, 820. 00

Docket No. KENT 84-196

Ctation No. 2338838 3/23/84 [O75.308 $1, 760. 00
Ctation No. 2505051 4/18/84 [O75. 400 1, 680. 00

Total Penalties in Docket No. KENT 84-196 $3, 440. 00
Total Penalties in Contested Dockets in
Thi s Proceedi ng $8, 260. 00

Richard C Steffey
Admi ni strative Law Judge

FOOTNOTES START HERE: -



~Foot not e_one
1 Section 104(a) provides in pertinent part:

I f, upon inspection or investigation, the Secretary or
his authorized representative believes that an operator of a coa
or other mne subject to this Act has violated this Act, or any
mandatory health or safety standard, rule, order, or regulation
promul gated pursuant to this Act, he shall, with reasonable
pronmpt ness, issue a citation to the operator. * * *

~Foot not e_two
2 Section 107(a) provides:

If, upon any inspection or investigation of a coal or
other mne which is subject to this Act, an authorized
representative of the Secretary finds that an i mm nent danger
exi sts, such representative shall determ ne the extent of the
area of such mne throughout which the danger exists, and issue
an order requiring the operator of such mne to cause al
persons, except those referred to in section 104(c), to be
wi thdrawn from and to be prohibited fromentering, such area
until an authorized representative of the Secretary determ nes
that such inm nent danger and the conditions or practices which
caused such inmm nent danger no | onger exists. The issuance of an
order under this subsection shall not preclude the issuance of a
citation under section 104 or the proposing of a penalty under
section 110.

~Footnote_t hree

3 Section 75.503 provides that "[t]he operator of each coa
m ne shall maintain in pernmissible condition all electric face
equi prent required by 075.500, 75.501, 75.504 to be pernissible
which is taken into or used inby the | ast open crosscut of any
such mne."

~Foot not e_f our

4 Section 75.400 provides "[c]oal dust, including float coa
dust deposited on rock-dusted surfaces, |oose coal, and ot her
conbustible materials, shall be cleaned up and not be permtted
to accumul ate in active workings, or on electric equi pment
therein."

~Footnote _five

5 In Consolidation Coal Co., 6 FMSHRC 189 (1984), the
Conmmi ssion held that an inspector nmay properly designate a
violation cited pursuant to section 104(a) of the Act as being
"significant and substantial™ as that termis used in section
104(d) (1) of the Act, that is, that the violation is of such
nature that it could significantly and substantially contribute
to the cause and effect of a mine safety or health hazard.

~Foot not e_si x



6 Reprinted in LESI SLATIVE H STORY OF THE FEDERAL M NE
SAFETY AND HEALTH ACT OF 1977, at 631 (1978).

~Foot not e_seven

7 Pyro's representative in this proceeding is not a | awyer
but he has participated in numerous hearings before the
Conmi ssion's judges. He should be rem nded that the purpose of a
hearing is to allow the parties to present evidence which can be
t he subj ect of cross-exam nation or presentation of rebutta
evi dence by the opposing party. It is especially objectionable
for himto testify in his brief as to facts which the Secretary's
counsel is precluded fromthe right of cross-exam nation and
concer ni ng whi ch the judge has no way to seek clarification. I
could, of course, strike the portions of Pyro's brief which are
based on facts and exhi bits which were not introduced or even
di scussed at the hearing. | amnot doing so because they are not
sufficiently meritorious, when considered, to affect the outcone
of this case. After | had drafted this portion of the decision
the Secretary's counsel filed on Septenber 3, 1985, a notion to
strike the materials discussed above. The notion to strike is
hereinafter denied for the reason stated above.

~Foot not e_ei ght
8 Section 75.308 provides:

If at any tinme the air at any working place, when
tested at a point not less than 12 inches fromthe roof, face, or
rib, contains 1.0 volunme per centum or nore of mnethane, changes
or adjustnents shall be made at once in the ventilation in such
m ne so that such air shall contain | ess than 1.0 vol une per
centum of net hane. While such changes or adjustnments are underway
and until they have been achi eved, power to electric face
equi prent | ocated in such place shall be cut off, no other work
shall be permtted in such place, and due precautions shall be
carried out under the direction of the operator or his agent so
as not to endanger other areas of the mine. If at any tine such
air contains 1.5 volunme per centumor nore of nethane, al
persons, except those referred to in section 104(d) of the Act,
shall be withdrawn fromthe area of the m ne endangered thereby
to a safe area, and all electric power shall be cut off fromthe
endangered area of the mne, until the air in such working place
shall contain less than 1.0 vol une per centum of nethane.

~Foot not e_ni ne

9 Section 75.308 provides for nethane tests to be made no
closer to the roof than 1 foot. Pyro's brief (p. 2) incorrectly
al l eges that the inspector violated section 75.308 by taking the
nmet hane reading "as close to the roof as he could."™ The inspector
was asked if he took the reading as close to the roof as he
could, but his answer was that he "got as close"” to the "last row
of bolts" as he could. The inspector had already stated that he
took the reading 2 feet fromthe roof (Tr. 32).



