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DEC!I SI ON
Bef ore: Judge Melick:

This case is before me on remand by the Comni ssion on
Sept ember 30, 1985, for reconsideration of the anount of civil
penalty assessed in light of the Commssion's finding that the
violation in this case "did not result from Wstnorel and's
indifference, willful intent, or serious |ack of reasonable
care."

The standard at issue, 30 C.F.R [75.202, requires that
"overhangi ng" ribs shall be "taken down" or "supported.” The
Commi ssion has affirnmed the factual findings in this case that
West nor el and Coal Conpany viol ated that standard by all ow ng work
to be done beneath a known overhanging rib that had neither been
"taken down" nor "supported." This action or omission resulted in
the death of a mner allowed to work beneath that overhangi ng
rib.

It is established that the responsible section foreman knew
of this violative condition but neither took down nor supported
the cited overhanging rib before allow ng work to be perfornmed
beneath it. Wthin this framework, a finding of operator
negl i gence i s warranted.
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In assessing a penalty herein | have considered that before the
fatal rib fall several mners had made unsuccessful efforts to
take down the offending rib with a slate bar and with the roof
bol ter canopy and that sonme concluded there was no hazard. | have
al so considered that the foreman hinself had tried unsuccessfully
to bring it down, striking it four or five tines with a slate bar
(T. 227). | also note however that the foreman failed to take
ot her nmeasures known and accepted in the industry for renoving
such a rib. The m ner operator, Al bert Honaker, testified that
"if that man had said he thought it was unsafe and wanted ne to
take the miner back in there and cut it down, sure, |I'd have cut
it down." (Tr. 256). There is, noreover, no evidence that the
stoppi ng could not have been built in a |ocation other than
beneath this violative overhanging rib.

Considering all the criteria under section 110(i) of the
Federal M ne Safety and Health Act of 1977 as reviewed in ny
decision in this case dated January 18, 1983, (5 FMSHRC 132) and
in particular, reconsidering the negligence of the m ne operator
as directed by the Comm ssion, | find that a civil penalty of
$8,000 is appropriate.

VWer ef ore Westnorel and Coal Conpany is directed to pay a
civil penalty of $8,000 within 30 days of the date of this
deci si on.

Gary Melick
Admi ni strative Law Judge



