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M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA)

and

UNI TED M NE WORKERS OF
AMERI CA

STATEMENT OF NONACQUI ESCENCE

In his sworn statenent of Septenber 28, 1985 (copy attached),
the trial judge set forth his reasons for believing that the Rule 82
inquiry initiated at the request of the coal operator's |awers should
proceed to hearing to determ ne whether Nacco or any other interested
persons "know ngly made or know ngly caused to be made" the
potentially disqualifying ex parte comunicati on of August 8, 1985.

By its order of October 17, 1985, however, the Conm ssion
abruptly terminated the trial judge's jurisdiction to pursue the
matter and proceeded to whitewash and coverup the serious questions
of m sconduct raised by the trial judge's statenent.

The record shows that in order to escape the thicket of its
conplicity and absol ve the operator of responsibility, the Conm ssion
chose to foreclose inquiry into why M. Sikora did what
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he did when he did it. It also chose to foreclose inquiry into

why the coal operator's |awers, after first conceding there was

no i npropriety involved In the Pal mer contact, decided to use it to
suggest disqualification

I gnoring the serious adverse inferences that flow from
Nacco's refusal to permt M. Sikora to testify or even make a witten
statenment, the Conmi ssion in an Act of admi nistrative nobl esse oblige
granted Nacco and its |lawers the functional equivalent of a Fifth
Amendnent i nmunity. Thus, wi thout consulting the other parties and
in cavalier disregard for the Sunshine Act, the Comm ssion has decreed
that it is not going "to let the sun shine in".

Because the Conm ssion's disposition of Nacco's interlocutory
appeal approves Nacco's proposal to suppress a legitimate inquiry and
condemms the trial judge for seeking a full and true disclosure of
the facts, | wish the record to show ny nonacqui ensence in the
Commi ssion's action. | find the Conm ssion's action to be not sinply
in error but in pari delicto and not sinply an abuse of discretion but
an egregi ous abuse of process and usurpation of the powers conferred
by Congress under $ 556(c) of Title 5 of the United States Code (the
APA) on the trial judge.

Subsection (c)(4) of $ 556 as well as $ 557(d)(1)(D) of the
Sunshi ne Act specifically and independently enpower the presiding
judge to "take depositions or to have depositions taken when the ends
of justice would be served.” | cannot in good conscience
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become a party even tacitly to the Comm ssion's suppression order

or permit my silence to be so construed regardl ess of the consequences
internms of further political retaliation

The Conmission's remand order of Cctober 17 al so raises
matters of concern to the trial judge and those interested in
vi gorous enforcenent of the mne safety | aws.

First is the Conm ssion's adnonition to the trial judge to
refrain from advi sing mners who appear as w tnesses agai nst mne
operators of the protection afforded them against retaliation or
retribution.

The suggestion that mners' retaliation conplaints can be
addressed only to the Mne Safety and Health Adm nistration of the
Department of Labor is clearly erroneous. The courts have held that
"an enployee's right to testify freely in mne safety proceedi ngs
enconpasses the giving of statements"” and the "filing of conplaints”
wi th governnment officials other that MSHA investigators. See
Secretary v. Stafford Construction Conpany, 732 F. 2d 954 (D.C. Cir.
1984); Phillips v. Board of M ne Operations Appeals, 500 F. 2d 772
(D.C. Gr. 1976), cert. denied 420 U S. 938 (1975).

As the court noted in Stafford Construction, Congress intended
that the M ne Act be "construed expansively to assure that mners wll
not be inhibited in any way fromexercising rights afforded by this
legislation.” Indeed, since the anti-discrimnnation provisions of
the M ne Act apply to MSHA as well as any other "person" who
discrimnates, it would be incongruous
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to suggest that a mner discrimnnated agai nst by MSHA can file

his conplaint only with MSHA. See Local 9800, UMM v. MSHA, 2 FNMSHRC
2680 (1980). 1/

As ny statenment of Septenber 28, 1985, points out, the sane
consi derations apply with equal, if not greater, force to conplaints
of retaliation or intimdation under the recently enacted Victimand
Wtness Protection Act of 1982.

My second concern with the remand order is its suggestion that
the trial judge's criticismof the actions of the Conm ssion indicates
an incipient disqualifying bias against Nacco. | find the
Conmi ssion's attenpt to place its thunb on the scales of justice while
t he underlying safety enforcenent proceeding is still before the trial
judge on the nerits highly inproper. It is arrogant and unprincipled
to suggest the trial judge ignore the inpressions that resulted from
t he evidence he heard and the decision he rendered before the August 8
cont act .

VWet her the adverse bench decision of July 31 provided the notive
or inpetus for the Sikora threat of August 7 that resulted

1/ 1t is worth noting that the office of the solicitor of the
Department of Labor, the erstwhile prosecutor, declined to sponsor

M. Palner as a witness. The solicitor apparently knew t hat

M. Palnmer would testify that he was in effect required to risk his
life and that of his fellow mners in order to keep his job. For the
office of the solicitor to elicit such highly incrimnating testinony
woul d be nost damaging to Nacco's claimthat it had no responsibility
for Palmer's actions. Calling Palnmer to testify would al so have been
a violation of former Secretary Ford B. Ford's policy of "cooperative

enforcenent”. It was clear to this trial judge, therefore, that if
M. Palnmer was to receive any witness protection it would have to cone
fromthe trial judge. | could not in good conscience on the one hand

encourage M. Palner to testify freely and on the other |leave himto
the tender nercies of Nacco and MSHA
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in the allegedly disqualifying contact by Pal mer on August 8 was

the principal reason the trial judge ordered the taking of their
depositions. The question of whether the trial judge was "set up"

was not sonething "conjured up” by the trial judge. Both the Union
and MsHA thought the inquiry on this should go forward. Because the
Conmi ssi on decided the inquiry mght be enbarrassing to Nacco, it has,
| believe, inproperly intervened to order that the Rule 82 inquiry not
proceed. This is the type of coverup that inpugns the integrity of

t he Conmi ssion's process.

Finally, I find nost disturbing the Comrission's tacit prom se
to circunmvent, if necessary, the deferential standard of review
applicable to the trial judge's findings. Under the statute and
control ling decisions of the courts such findings are conclusive if
supported by substantial evidence. Donovan v. Phel ps Dodge Corp.

709 F. 2d 86 (D.C. Gir. 1983). The Conmission's reference to the
"usual review nechanisnt' as the standard agai nst which the trial
judge's final disposition will be "nmeasured" is nost disquieting as
it is a standard not reflected in either the statute or the case |aw

We all know that "nechanisns" are subject to mani pul ati on and
certainly the inprecise concept of disqualifying bias or its
appearance is one of them In view of the Conm ssion's persona
i nvol venent in the unsuccessful attenpt to disqualify the trial judge,
it would have been nore prudent and judicious for the Comr ssion to
have remanded the matter for final disposition by
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the trial judge, with refusal of the Comm ssion fromits review
function leaving that to the courts as provided by precedent and the
stat ute.

For these reasons, | feel conpelled to disassociate nyself from
the strictures on decisional autonony inplicit in Conm ssion's order
of remand.

Accordingly, it is DIRECTED that this statenent of
non- acqui escence be nmade a part of the public record of this
proceeding. It is FURTHER DI RECTED that this statenment be served
on the Conm ssion and the parties, and be published to those
conmittees of Congress responsible for oversight of the Comm ssion's
activities.

Joseph B. Kennedy
Federal Adm nistrative Law Judge

Di stribution As Ordered.



