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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY COF LABOR, ClVIL PENALTY PROCEED NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 84-64
PETI TI ONER A.C. No. 42-01697-03520
V. Bear Canyon #1

CO- OP M NI NG COVPANY,
RESPONDENT

DECI SI ON

Appearances: Robert J. Lesnick, Esq., Ofice of the Solicitor,
U S. Department of Labor, Denver, Col orado,
for Petitioner;
Carl E. Kingston, Esqg., Co-op M ning Conpany,
Salt Lake City, Ut ah,
for Respondent.

Bef or e: Judge Morris

The Secretary of Labor, on behalf of the Mne Safety and
Heal th Admini stration, charges respondent with violating two
safety regul ati ons pronul gated under the Federal M ne Safety and
Health Act, 30 U S.C. 0801 et seq., (the Act).

After notice to the parties, a hearing on the nmerits took
place in Salt Lake City, Utah on Novenmber 15, 1984.

The parties waived their right to file post-trial briefs.
| ssues

The issues are what penalties are appropriate for the
vi ol ati ons.

Stipul ation

At the commencenent of the hearing the parties stipul ated
that the conpany's size was 196, 112 production tons and the
m ne's size was 86,905 production tons. Further, the parties
agreed that there was no contest as to the violation. In
addi ti on, coverage under the Act was admitted (Tr. 4).
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Citation 2336728

This citation alleges respondent violated 30 C F.R [75.512
whi ch provi des:

075.512 El ectric equi pnent; exam nation, testing and
mai nt enance.

[Statutory Provision]

Al electric equipnent shall be frequently exam ned,
tested, and properly maintained by a qualified person
to assure safe operating conditions. When a potentially
dangerous condition is found on electric equipnent,
such equi prent shall be renoved fromservice until such
condition is corrected. A record of such exam nations
shal |l be kept and made available to an authorized
representative of the Secretary and to the mners in
such m ne.

Sunmary of the Evidence

John R Turner, a MSHA inspector experienced in mning,
initially inspected Bear Creek Canyon on Cctober 5, 1982. On that
occasi on he issued a citation. He again inspected respondent on
Novenber 15, 1983. He then issued G tation 2336728 under Section
104(d) of the Act. The citation was al nost identical to the one
i ssued in the previous year (Tr. 18-22).

The instant citation was issued because Kevin Peterson, the
section boss, could not produce the book docunenting the
el ectrical inspections. Such exam nations nmust be nmade and
recorded weekly but there was no record of such inspections for a
period of three nmonths (Tr. 21, 22).

The conpany had a nunber of books to |og inspections. This
was the only book that was mssing (Tr. 26, 27).

The inspector did not check any of the electrical equipnent
itself. In addition, he was not aware of any fatality or injury
at respondent's mine (Tr. 28, 29).

The hazard here involves el ectrical equipnment, one of the
top three causes of underground fatalities (Tr. 23). The
viol ative condition was abated within 24 hours by an inspection
of all of the electrical equipnent (Tr. 25, 31-32).

The conpany manager, Bill Stoddard, testified that Davies
Cark inspected the electrical equipment for the conpany. dark
had custody and control of the inspection book from August to
Novenmber 1983 (Tr. 48-50). Normally the book would be in a netal
desk with all other such books (Tr. 51).
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Davi es quit on Novenber 4, 1983, just prior to the instant
i nspection. After an extensive search the book could not be
| ocated (Tr. 51-54).

In January 1984, the book was found under other docunents in
a filing cabinet (Tr. 56-58). Stoddard testified that Davies had
previously bragged he would play "tricks" on the conpany's
managenment (Tr. 59).

The inspection book itself indicated that no inspections
were recorded for 5 of the 14 weeks enconpassed by the book (Tr.
62-76; Exhibit Rl). Stoddard stated that possibly these entries
were not made every week because the State of Utah had cl osed the
mne (Tr. 68).

Di scussi on

The stipulation of the parties and the facts clearly
establish that the respondent violated 075.512. The citation
shoul d be affirmed. The facts adduced by respondent address the
appropriateness of a civil penalty, discussed infra.

Citation 2337193

This citation all eges respondent violated 30 C F. R [J40. 4,
whi ch provides:

040. 4 Posting at nine.

A copy of the information provided the operator
pursuant to [040.3 of this part shall be posted upon
recei pt by the operator on the nmne bulletin board and
mai ntained in a current status.

Sunmmary of the Evidence

Robert L. Baker, an MSHA inspector experienced in mning
visited respondent's Bear Canyon No. 1 mine on Decenber 8, 1983
(Tr. 6, 7).

The conpany was cited for failing to post the nanes and
addresses of the representatives of the mners on the conpany
bulletin board. In the previous week the inspector had di scussed
this condition with conpany officials (Tr. 7, 8).

The conpany manager, Bill Stoddard, had been given until 8
a.m on the following day to abate this violation. The foll ow ng
day the violation was unabated and the inspector issued Gtation
2337193

Bill Stoddard, respondent's nanager, was famliar with this
citation (Tr. 41, 42).
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The conpany had rebuilt its bulletin board and on the day of
i nspection it was |ocked. Stoddard agreed to post the necessary
i nformati on on the board the foll owi ng norning but he was called
out of town. Hence, he was not present when the inspector issued
the Secretary's 104(a) citation (Tr. 42, 47).

The 20 to 30 miners at the nmine site are represented by Ron
Mattingly who also lives on the mne property. About eighty
percent of the mners also |live on conpany property. The workers
know Mattingly, where he lives and they al so know he has a m ne
phone in his hone (Tr. 45, 46).

Ron Mattingly confirnmed Stoddard's testinmony (Tr. 80-99).
Further, Mattingly felt that the only time any problens m ght
ari se when a mner was attenpting to contact hi mwas when he
woul d not be available (Tr. 83).

Di scussi on

The admission of liability and the facts establish that
respondent viol ated [040. 4.

The evi dence adduced by respondent seeks to mitigate the
proposed civil penalties, discussed infra.

Cvil Penalties

The Secretary's proposed civil penalties are $650,
(el ectrical inspection book), and $180 (failure to post
i nformation).

In his proposed special assessment (for the |lack of an
el ectrical book) the Secretary believed that no weekly
i nspections were being performed at the mne. In addition, he
consi dered that the mine's nanagenent was negligent since it was
their duty to take appropriate action to renedy this violative
condi ti on.

The record here does not support the Secretary's concl usion
that no electrical inspections were recorded at the mne for a
period of three months. To the contrary, inspections were
recorded for August 18, August 26, Septenber 1, Septenber 15,
Sept ember 28, Cctober 6, Cctober 20 and Novenber 4, 1983 (Exhibit
R1). Wiile the inspections were not precisely as required by the
regul ati on they were, neverthel ess, duly recorded.

In its defense the operator sought to establish that the
i nspections were not weekly as required by O075.512 because the
m ne had, fromtime to tinme, been closed by the State of Ut ah.
Respondent failed to offer sufficient facts to prove this defense.

t he
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In connection with respondent's failure to post certain
information on its bulletin board the Secretary states that his
usual penalty would be $20. But he clains that $180, as proposed,
is mniml particularly since it involved respondent's failure to
abate (Tr. 101-103).

The Secretary's proposed penalties are not binding on the
Conmi ssion. Sel l ersburg Stone Conpany v. FMSHRC, 736 F.2d 1147.
Congress nmandated the criteria in 30 U.S.C [820(i). It
provides, in part, as follows:

(i) The Conmi ssion shall have authority to assess al
civil penalties provided in this Act. In assessing
civil nonetary penalties, the Comm ssion shall consider
the operator's history of previous violations, the
appropri ateness of such penalty to the size of the

busi ness of the operator charged, whether the operator
was negligent, the effect on the operator's ability to
continue in business, the gravity of the violation, and
t he denonstrated good faith of the person charged in
attenpting to achieve rapid conpliance after
notification of a violation.

In considering the above factors it appears that respondent
has a relatively adverse history of 20 violations from Decenber
8, 1981 to Decenber 7, 1983 (Tr. 33, 34; Exhibit Pl). The
stipulation establishes that respondent is a small operator
Further, assessnent of a penalty here should not affect the
operator's ability to continue in business. Respondent was
negligent in both instances as it should have rectified these
viol ative conditions. Respondent's statutory good faith was
est abl i shed by abating the electrical violation. However, no such
good faith should be allowed for the posting violation

On bal ance, | deemthat penalties of $300 and $75 are
appropriate for these citations.

Concl usi ons of Law

Based on the entire record and the factual findings nmade in
the narrative portions of this decision the follow ng concl usi ons
of law are entered:

1. The Commi ssion has jurisdiction to decide this case.

2. The citations should be affirmed and civil penalties

shoul d be assessed for the violation of 30 CF. R 075.512 and 30
C.F. R [040. 4.
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CORDER

Based on the foregoing findings of facts and concl usi ons of
law | enter the follow ng order:

1. Gitation 2336728 is affirned and a penalty of $300 is
assessed.

2. Citation 2337193 is affirmed and a penalty of $75 is
assessed.

3. Respondent is ordered to pay the sumof $375 within 40

days of the date of this decision.

John J. Morris
Admi ni strative Law Judge



