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STATEMENT OF THE CASE

On Decenber 22, 1983, Federal Coal M ne Inspector James E.
Davi s issued an order of withdrawal to Hobet Mning &
Constructi on Conpany (Hobet) under section 107(a) of the Federal
M ne Safety and Health Act of 1977 (the Act), and a citation
under section 104(a) of the Act charging a significant and
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substantial violation of 30 C.F. R 0O77.1303(h). The order and
citation were issued as a result of an investigation of a

bl asting acci dent on Decenber 19, 1983 in which a m ner was
seriously injured. Both the order and the citation charged that:

a practice prevailed of the blasting crew being
permtted to position thenselves in the open blasting
area and not under suitable blasting shelters to
protect the mners endangered fromflyrock. Al so, the
bl asting area from which the bl asting was det onat ed,
ranged in di stances from approximately 700 to 1115 feet
fromthe material to be blasted and on nunerous
occasions the flyrock extended to the area where the
bl ast was detonated and beyond.

The order prohibited all blasting operations in the Nunmbers 2 and
4 pits. The order was nodified 3 1/2 hours later to permt the
resunption of blasting operations so that a new bl asting
procedure coul d be evaluated. The order was term nated on January
10, 1984 after additional safety training for blasting personne
was conpl eted and a new bl asting procedure was i npl enent ed.

Hobet filed an Application for Review of the w thdrawal
order and a Notice of Contest of the citation. It denied that it
had violated 30 C.F.R 077.1303(h) and denied that an inm nent
danger existed as alleged in the withdrawal order. Thereafter the
Secretary filed a Petition for the Assessnent of a Cvil Penalty
for the alleged violation.

Pursuant to notice, the case was heard in Charl eston, West
Virginia, on May 7 and 8 and May 23 and 24, 1985. At the
commencenent of the hearing | ordered the three dockets
consol i dated for the prupose of hearing and deci sion since they
all grew out of the sane incident on Decenber 19, 1983.

James E. Davis, Curtis Chandler, Bart B. Lay, Danny Lee
Smith, Jackie Dell Collins, and Joseph Fiedorek testified on
behal f of the Secretary; David Paul ey and Janes D. Ludw czak
testified on behalf of Hobet. Both parties have filed
post-hearing briefs. | have carefully considered the entire
record and the contentions of the parties, and nake the foll ow ng
deci si on.

FI NDI NGS OF FACT

Hobet is the owner and operator of a surface mne in Boone
County, West Virginia known as the No. 21 Surface mne
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Hobet is a |large operator. The subject m ne enploys approximtely
200 persons. Its history of prior violations--98 in the 24 nonths
prior to the contested order and citation--is not such that a
penalty otherw se appropriate should be increased because of it.
There is no evidence that the assessnment of a civil penalty wll
affect Hobet's ability to continue in business.

At the subject mne, coal was extracted fromtwo pits after
t he "overburden” and "innerburden" covering the coal seans were
renoved by blasting. The No. 2 pit had a 50 foot overburden (the
mount ai n top) which covered the 5 bl ock coal seam Under that
seam there was an innerburden, 86 feet thick, covering the upper
stockton coal seam Under that seamwas ten feet of innerburden
covering the mddl e stockton seam As of Decenber 19, 1983, the
overburden, the 5 block coal, the first innerburden and the upper
stockton coal had been renoved. It renmained to renove the 10 feet
of innerburden to uncover the m ddl e stockton seam The bl asting
to renove this innerburden was called a "bottom shot."

HOBET' S PRACTI CE | N BLASTI NG | NNERBURDEN

Prior to Decenber 19, 1983, Hobet blasted the innerburden to
uncover the mddl e stockton coal seamin essentially the
followi ng manner: On the shift prior to the blasting operation
the drilling crewwould drill holes in the innerburden down to
the coal seam Wen the blasting crew arrived at the pit, the
bl asting crew foreman woul d ascertain the nunber of hol es which
had been drilled and their depth, and informthe certified
bl aster. The hol es generally varied in depth. It was Hobet's
practice to neasure the depth of approximately half of the holes
before they were | oaded. The bl aster then would proceed to the
cap house to obtain the necessary explosives and caps, and |ay
out the caps and priners next to each hole. The blasting crew
woul d then place the caps and priners in each of the holes. The
hol es were then | coaded with ammoniumnitrate (ANFO, an expl osive
agent. Ordinarily, the ANFO is | oaded through a chute into each
hole froma truck with an 11 ton tank (the bulk truck). The
anmount put in the hole is determ ned by the blaster. If the holes
are wet, the ANFO is | oaded in prepackaged "wet bags" rather than
fromthe bulk truck--to keep water fromthe expl osive. The wet
bags cone in various sizes--from15 to 50 pounds, from5 1/2
inches to 9 inches in dianeter, and from 14 to 30 inches | ong.
After the holes are |oaded with ANFO they are "stemmed," that
is, filled with dirt and drill cuttings in order to confine the
explosion within the hole to the extent possible. The wires from
the caps in each hole are tied together and to a lead wire on a
roll or drum The operators
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of nobile equi pnent are then directed to nove their vehicles from
the pit area, generally by a hand signal fromthe blasting crew.
The lead wire is then "run out"” away fromthe pit to where the
shot is expected to be detonated. There was no general rule as to
the how far fromthe pit the crew should renove itself before
detonating the shot. It was the practice to run out the remai nder
of the roll of lead wire plus an additional conplete roll. A ful
roll contains 500 feet of wire. The di stance was generally
determ ned by the bl asting crew nenber who was running out the

wi re. The average distance fromthe pit to where the shot was
detonated was about 700 feet. The crew, or at |east the blaster
and the one setting off the shot, were generally in the open when
detonating so that they could have "eye contact” with the shot.
The nobil e equi pnent which was noved fromthe pit area, was
generally in the vicinity fromwhich the shot was detonated. The
equi prent operators were never told where to place their

equi prent during blasting, nor how far to renove it fromthe pit
area. The operators usually remained in the cabs of their
vehi cl es when the shots were detonat ed.

Fl yrock, meaning rock being propelled through the air
outside of the imedi ate blast site, was conmon when bottom shots
were blasted. In the two nonths prior to Decenber 19, 1983,
flyrock occurred in about 90 percent of the shots. On many
occasions, it travelled in excess of 1000 feet fromthe site of
the blast. Mst of these instances involved shots of 150 hol es or
nmore. On a few occasions flyrock was propelled beyond the
bl asting crew into the woods, approximtely 1400 or 1500 feet
fromthe pit. These incidents also involved shots of 150 hol es or
nor e.

VWhen the crew saw flyrock coming, it was their practice to
junp or dive under the equipnent parked in the area. There was no
standard procedure nade known to the enployees as to where they
shoul d go when flyrock was observed

THE BLASTI NG ACCI DENT DECEMBER 19, 1983

On Decenber 19, 1983, the regular blasting foreman on the
day shift, Eddie Hutton, was off. Hi s replacenment was Danny Smith
who was normal ly the purchasing agent for the mne, but who had
repl aced the blasting foreman on other occasions. Prior to the
begi nning of the shift, Smith went to the pit and talked to the
driller. He learned that there were approximtely 50 to 100
hol es, varying in depth from3 1/2 feet to 12 feet. He reported
this information to the blasting crew who | oaded the holes. In
fact there were 91 holes 7 7/8 inches in dianmeter, spaced on 14
foot centers in the shot. The hol es were | oaded under the
direction of the certified
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bl aster, David Paul ey. Paul ey had been a blaster since early 1982
after working on the blasting crew from Decenber, 1979.

Only a few of the holes were actually neasured by the
bl asting crew. After the caps and prinmers were placed in the
hol es, they were | oaded with wet bags of ANFO because the bul k
truck had broken down. The bags used that day were of 2 sizes--one
wei ghi ng 15 pounds, about 14 to 16 inches long and 5 1/2 inches
in dianmeter; the other weighed 40 pounds was 32 to 33 inches |ong
and 6 1/2 inches in dianeter. The |arger bags were put in the
deeper hol es which were in the "back"” of the shot pit and the
smaller ones in the 3 1/2 foot holes. The holes were then
"stenmed,” that is, rock and dirt and cuttings were shovell ed
into the holes. The strata being shot was largely slate. The
wires fromthe caps were tied together and to a lead wire on a
roll. the nobile equipnment was directed out of the pit area. The
lead wire was run out a distance of 500 feet (the length of the
roll). The end was then spliced to another 500 foot roll in order
"to get back to where the rest of the guys were so we could drink
coffee and talk all together."” (Tr. I1l, 38) The decision to go
out 1000 feet was made by Bart Lay. Lay was enployed as a
shooter/| oader, and had a total of about 4 or 5 nonths experience
on the blasting crew, 2 or 3 nonths in 1982, and from about
Novenber 1983 to Decenber 19, 1983. He was not directed as to the
di stance to "run out" fromthe pit by the acting foreman or the
bl aster. The nobil e equi pment operators were not directed where
to park their vehicles during the blast.

The crew then told acting foreman Snith that they were ready
to shoot. Bart Lay and David Pauley stood in front of the
endl oader, out in the open. The other nenbers of the crew were
nearby, also out in the open. The acting foreman was in his
pi ckup truck approxi mtely 80 feet away. David Paul ey detonated
t he shot and when the crew saw flyrock, they ran toward the
equi prent, trying to get between the endl oader and the rock truck
which were less than 2 feet apart. Bart Lay was struck by a piece
of flyrock. He was approximately 1115 feet fromthe blasting pit.
He sustained serious injuries and is paralyzed fromthe chest
down. He has not worked since the injury.

REGULATORY PROVI SI ONS
30 CF.R [O77.1303(h) provides in part:

Al'l persons shall be cleared and renmoved fromthe
bl asting area unl ess suitable blasting shelters
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are provided to protect nmen endangered by concussion
or flyrock fromblasting

30 CF.R 0O77.2(f) defines "blasting area" as:

The area near blasting operations in which concussion
or flying material can reasonably be expected to cause
i njury.

| SSUES

1. Wiether the conditions and practice described in the
wi t hdrawal order existed and constituted an i nm nent danger?

2. Whether the evidence establishes that a practice
prevail ed at Hobet of not clearing and renoving all persons from
the blasting area or providing such persons with suitable
shel ter?

3. If such a practice did prevail, whether the violation was
significant and substantial ?

4. If a violation is found, what is the appropriate penalty?
CONCLUSI ONS OF LAW

At all times pertinent to these proceedi ngs, Hobet was
subject to the provisions of the Act. | have jurisdiction over
the parties and subject matter of the proceedings.

. 1 MM NENT DANCER

Section 3(j) of the Act defines inmnent danger as "the
exi stence of any condition or practice in a . . . mne which
coul d reasonably be expected to cause death or serious physica
harm bef ore such condition or practice can be abated."” The
contested order issued under section 107(a) of the Act charged
that "a practice prevailed of the blasting crew being permtted
to position thenselves in the open blasting area and not under
suitabl e blasting shelters to protect miners endangered from
flyrock. Also, the blasting area fromwhich the blasting was
det onated, ranged in distances fromapproximtely 700 to 1115
feet fromthe material to be blasted and on nunerous occasions,
the flyrock extended to the area where the blast was detonated
and beyond." The order is thus based on an alleged violation of
30 CF.R [O77.1303(h) quoted above. | conclude that if the
descri bed conditions and practices existed, and a violation of
the mandatory standard is established, an inmnently dangerous
condition or practice is
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t hereby shown. Such a condition or practice if it existed could
reasonably be expected to cause death or serious physical harm
before it could be abated. Therefore, | will turn to the question
of the alleged violation

1. 30 CF.R [0O77.1303(h)
A. The Blasting Area

The critical issue in this case is whether there was a
practice at Hobet of blasting froman open area where flyrock
coul d reasonably be expected to cause injury. | have found that
the blasting crew or sone nenbers of the crew were commonly in
t he open and not under cover when the shot was detonated. | have
further found that flyrock was comon in the case of bottom
shots. | have found that flyrock on many occasions travelled nore
than 1000 feet fromthe site of the blast, and that the average
di stance the crew withdrew fromthe site of the blast was about
700 feet. Can it be concluded fromthese facts that Hobet
followed a practice of blasting froman open area where flyrock
coul d reasonably be expected to cause injury?

Joseph Fiedorek, a mning engineer with substanti al
experience in explosives, testified on behalf of MSHA that based
on prior instances involving flyrock and the fact that the shot
was being fired fromin front of the open face, flyrock distance
cannot safely be predicted and the shot shoul d al ways be fired
fromunder protective equi pnent. Based on the past history of
flyrock, it was Fiedorek's expert opinion that no one shoul d have
been permtted in the open area when the shot was fired.

James D. Ludwi czak, President of a private concern invol ved
in blasting and mning consultation, testified on behalf of Hobet
that information concerning the distance that flyrock has
travelled in the past would not in itself permt a determ nation
of the blasting area, but the type of shot, the nunber of holes,
and the blaster in charge would be inportant factors. He al so
testified that it is inportant to watch a shot bei ng detonat ed.

I conclude that the evidence of many prior bottom shots
throwing flyrock in excess of 1000 feet establishes a blasting
area--that is, an area in which flying material could reasonably
be expected to cause injury--in excess of 1000 feet. | further
concl ude that Hobet did not clear or renove all persons fromthe
bl asting area before detonating shots. It is true that the size
of the shot (nunber of holes), and the shot pattern may affect
the size and location of the blasting area,
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and that these factors played sonme part in determ ning where the
m ners positioned thensel ves before detonation. However, the

evi dence clearly establishes that Hobet followed a practice of

bl asting froman area where flyrock frequently occurred. It did
not have or follow a plan which would ensure the renoval of

m ners from areas where flyrock could reasonably be expected.

B. The Decenber 19, 1983 i nci dent

M. Fiedorek was of the opinion that in the blast of
Decenmber 19, 1983 sone of the borehol es | acked adequate stem ng
and that this increased the Iikelihood of flyrock. He al so
testified that the use of ANFO cartridges 6 or 6 1/2 inches in
di aneter caused a void between the AFO and the walls of the
boreholes (7 7/8 inches in dianmeter), and could result in "blown
out shots" and flyrock

M. Ludw czak disagreed and felt the stemm ng in the hol es
on Decenber 19, 1983 was adequate and the burden in the 3 1/2
foot holes was not too great. Based on the information given him
he stated that he woul d expect flyrock to be propelled about 300
feet fromthe Decenber 19 shot. He was not able to account for
the flyrock actually travelling 1115 feet, but "guessed" that it
may have resulted froma wet hole or a crack in the strata or an
upheaval of the rock. Since the order and citation here charge a
viol ati on and danger related to a practice, and are not linmted
to the Decenber 19, 1983 incident, a resolution of the issue is
i mportant only insofar as it may be evidence of a practice.
concl ude that sonme of the holes were inadequately stemed on
Decenmber 19, 1983, and that this may have caused or contri buted
to flyrock being propelled 1115 feet when the shot was detonated.
| also conclude that the place fromwhich the shot was detonated
was not chosen on the basis that it was outside the blasting
ar ea.

C. Suitable Shelters

As | previously found, it was the practice at Hobet to
detonate shots fromthe open area. They were generally fired from
an area in which nobile equi pnment was present, but there were no
gui del i nes as to how the equi pnent m ght be used to shelter the
men fromflyrock. | conclude that under the circunstances
sui tabl e blasting shelter was not provided. The fact that
equi prent is available to dive under when flyrock is seen does
not nmeet the requirenent that suitable shelter be provided.
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D. The Austin Powder and Rockville M ning cases.

The case of Secretary v. Rockville M ning Conpany, Inc., 4
FMSHRC 1590 (1982) (ALJ) and Secretary v. Austin Powder Conpany,
5 FMSHRC 81 (1983) (ALJ) both involve alleged violations of 30
C.F.R 077.1303(h) where the Respondent was charged with failing
to renove all persons fromthe blasting area. These cases
i nvol ved al |l eged single incident violations and not a violative
practice. Judge Koutras found as a fact that the blaster renoved
hinmself and his crew to a safe distance under the circunstances
of the cases before him He further held that the fact that a
crew menber was in fact struck with flyrock did not in itself
show a violation. The case before nme is distinguishable in that
it involves a practice which I have found violative of the
section. The decision of the Grcuit Court of Kanawa County,
Hobet M ning and Construction Conmpany v. Walter MIller, Gvil
Action No. 85-C AP-3, brought under the state of West Virginia
m ning regulations, cited in Hobet's brief, relies on Austin
Powder, and is not determnative of the issues before ne.

I conclude that the evidence establishes a practice at
Hobet's m ne of permtting the blasting crewto be in the
bl asti ng area and not under suitable shelter when the shots were
detonated. | conclude that this practice was an i mm nent danger
and was a violation of 30 C.F. R 0O77.1303(h).

I11. CVIL PENALTY

The violation established is a very serious one. It was
likely to and actually did result in serious injury to a m ner
The practice resulted from Hobet's negligence, since it was aware
or shoul d have been aware of the violation and its danger. Under
the National Gypsumtest the violation was significant and
substantial, that is, there was a reasonable |ikelihood that the
hazard contributed to would result in serious injury. The
vi ol ati on was abated pronptly and in good faith. Based on the
criteria in section 110(i) of the Act, | conclude that an
appropriate penalty for the violation is $5000.

CORDER

Based on the above findings of fact and concl usions of | aw,
I T 1S ORDERED

1. The Order of Wthdrawal No. 2272702 issued Decenber 22,
1983 i s AFFI RVED
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2. The Citation No. 2272703 issued Decenber 22, 1983, is AFFI RVED
as i ssued.

3. Hobet shall within 30 days of the date of this decision
pay the sum of $5000 as a civil penalty for the violation found
her ei n.

Janes A. Broderick
Admi ni strative Law Judge



