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DECI SI ON

Appearances: Charles F. Merz, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Nashville, Tennessee,
for Petitioner

Bef or e: Judge Melick

This case is before ne upon the petition for civil penalty
filed by the Secretary of Labor pursuant to section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801 et
seq., the "Act" for a violation of the regulatory standard at 30
C.F.R 0 75.1711. (FOOTNOTES. 1) The general issue before ne is whether
Stento Coal Conpany, Inc. (Stento) has violated the cited regul atory
standard and, if so, whether that violation was of such a nature as
could significantly and substantially contribute to the cause and
effect of a mne safety or health hazard i.e., whether the violation
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was "significant and substantial". If a violation is found it

will also be necessary to determine the appropriate civil penalty
to be assessed in accordance with section 110(i) of the Act.

Under the authority of section 110(b) of the Act the Secretary

al so seeks a civil penalty of $1,000 for each day Stento
purportedly continues to violate the cited standard. Because of
the exigency of the circunmstances presented at hearings held on
Novenber 13, 1985 this decision is being issued on an expedited
basi s.

The citation at bar, No. 2290849, as amended at hearing,
all eges a "significant and substantial” violation of the
regul atory standard at 30 CF.R 0O 75.1711, and charges that "the
subj ect m ne was abandoned on Septenber 28, 1984 and the drift
openi ngs were not sealed in a nmanner prescribed by the
Secretary." The cited standard requires in relevant part that
"t he opening of any coal mine that is declared inactive by the
operator, or is permanently closed, or abandoned for nore than 90
days shall be sealed by the operator in a manner prescribed by
the Secretary.™

It is not disputed that on Septenber 28, 1984, Stento
notified the Secretary through the Mne Safety and Health
Admi nistration (MSHA) that its No. 2 M ne had been abandoned,
that the work of all mners had been term nated and production
had ceased. The Secretary subsequently notified Stento by letter
dat ed Cctober 29, 1984, of the prescribed manner for sealing the
No. 2 Mne and informed Stenco that it had 60 days to conply with
that notification. The Secretary's letter of October 29
prescribed in part as foll ows:

In accordance with section 75.1711, the mne shall then
be sealed with solid, substantial, inconbustible

mat eri al, such as concrete material for a distance of
at least 25 feet into such openings. A neans to prevent
a build-up of water behind the seals shall be provided
in at | east one of the seals. Metal pipes used for this
pur pose shall be a mnimmof 4 inches in dianeter and
shall be installed a sufficent height above the bottom
of the seal to prevent it from becom ng bl ocked with
mud or debris.

MSHA i nspector WlliamHatfield testified at hearing that
nore than 2 nonths after the subject letter had been issued (in
January or February 1985) he observed that none of the 11
entrances to the Stenco No. 2 m ne had been seal ed and
accordingly he rem nded one of the Stenco owners, Allen Stunp, of
the sealing requirements. Stunp requested an extension to conply
because of a strike then pending against its exclusive
contractor, A T. Massey Coal Conpany, and this
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request was granted. Hatfield | ater observed however that the
Stenco owners were neverthel ess continuing to mne coal at other

| ocations in spite of the strike and accordingly he told Stunmp
that no further delays in sealing the Stenco m ne woul d be
permtted. Wen no effort had been nade to seal the mine by March
6, 1985, the citation at bar was issued requiring abatenent by
March 20, 1985.

At Stunp's request and upon his representation that he could
seal the nmine if he had a few nore days, an extension for
abat enent was granted to April 12, 1985. Since no work toward
abatenment had in fact been performed as of April 30, 1985, a
section 104(b) order was then issued. (FOOTNOTE. 2) |ndeed, the evidence
shows that until 2 weeks before the hearing in this case (held
Novenber 13, 1985) no work had been perforned to abate the
citation and order. According to Inspector Hatfield, at that tine
he observed that dirt had been pushed into the 11 nine entrances
to form appropriate seals but inadequate drai nage had been
provi ded to prevent water buil d-up behind those entrances as
required by the Secretary's letter of October 29, 1984. Hatfield
expl ai ned that one drain pipe had been installed in what has been
desi gnated on the m ne map (Governnent Exhibit G as "Stento Coa
No. 2" but that no drainage or other neans to prevent a build-up
of water was provided for any of the seals in the area of the m ne
designated on the mne map as "Stenco Coal No. 1". Hatfield explained
that the areas designated on the subject nine map as "Stenco Coal No.
1" and "Stento Coal No. 2" constituted for purposes of MSHA regul ation
one m ne designated as the Stenco No. 2 Mne. This was
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consistent with the requirenments of the Commonweal th of Kentucky
and Stencto's request to abandon its Stenco No. 2 M ne. The nmine
map required to be submtted on abandonment included both "Stento
Coal No. 1" and "Stencto Coal No. 2".

According to Hatfield the failure to provide proper drainage
fromthe seals in "Stenco Coal No. 1" resulted in a serious
hazard to residents and school children in the hollow or valley
bel ow. Hatfield explained that an el enentary school was
positioned only 3/4 of a mle and sone houses were | ocated as
close as 1/4 of a mle below the subject mne entrances. Hatfield
observed that while he did not believe that an "i nm nent danger"”
exi sted he believed that w thout proper drainage water seeping
into the mne could build-up fairly rapidly behind the seals.
Since the seals consisted only of dirt of unknown depth,
eventually the water could push the dirt out and inundate the
houses and el enmentary school below. Hatfield opined that such a
buil d-up coul d occur as soon as within several weeks. Wthin the
framework of this undi sputed evidence it is clear that inmediate
renmedi al action nust be taken.

Under section 110(b) of the Act | have authority to order
civil penalties of "not nore than $1, 000 for each day" during
which the nmne operator fails to correct a violation for which a
citation had been issued under section 104(a) of the Act within
the tine permitted for its correction. The citation at bar was
i ssued under section 104(a). For the reasons noted below, | also
find that the nmine operator has violated the cited standard and
has failed to correct the violation therein within the designated
extension of time i.e. April 12, 1985. While the ni ne operator
has now provi ded seals conposed of dirt of unknown depth for each
of the 11 mine openings it has clearly not provided a "neans to
prevent a build-up of water" from what has been desi ghated as
"Stenco Coal No. 1". Because of the i mmedi ate and grave hazard
presented by this situation and the denonstrated absence of
efforts by the mne operator to properly abate the cited
conditions, | amdirecting herein that the m ne operator provide
such means to prevent a build-up of water behind the seals in
"Stenco Coal No. 1" within 2 days of receipt of this decision or
be subject to civil penalties of $1,000 a day for each day
thereafter in which this condition is not fully abated.

I am al so assessing a civil penalty of $1,000 in this case
based in part upon the failure of the mne operator to have
provi ded any seals in the subject mne until only 2 weeks before
the instant hearing. The nine operator was notified of the
requi rements for sealing its mne as early as its receipt of the
letter from MSHA dated October 29, 1984. It was thereafter
periodically notified of this requirenent
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until it was considered necessary to issue the citation at bar on
March 6, 1985. Even then an additional extension was granted and
abatenment was still not attenpted by the m ne operator. This

denonstrated intransi gence warrants a significant civil penalty.

I have al so considered the undi sputed evidence that | eaving
11 m ne entrances unseal ed for such a |ong period of tine posed a
grave hazard to children and adults who would be tenpted to enter
the mine. According to Inspector Hatfield a m ne abandoned for
that period of time would present extrenely hazardous conditions
fromthe build-up of nmethane gases and "bl ack danp” and fromthe
deterioration of roof and ribs. In addition, according to
Hatfield it would have been "very easy to get lost"” in the
subj ect m ne. Under the circunstances the violation was al so
"significant and substantial". Secretary v. Mathies Coal Conpany,
6 FMSHRC 1 (1984).

| further find that the m ne operator was negligent in
failing to seal the nine after having received repeated notices
of the requirenment to do so. | have al so considered that the nmne
is relatively small in size and has a noderate history of
violations. Wthin this framework of evidence | find that a civi
penalty of $1,000 is warranted.

ORDER

Stencto Coal Conpany Inc., is hereby ordered to pay a civi
penalty of $1,000 within 30 days of the date of this decision

Stenco Coal Conpany, Inc., is further ordered to provide a
means to prevent a build-up of water behind the seals at Stento
No. 2 Mne (including what is identified on Governnment Exhibit G
as "Stencto Coal No. 1" and "Stento Coal No. 2") within 2 days of
recei pt of this decision or be subject to further civil penalties
of $1,000 for each day thereafter for which conpliance therew th
has not been achieved.

Gary Melick
Adm ni strative Law Judge
Admi ni strative Law Judge

s
FOOTNOTES START HERE: -

~Foot not e_one

1 Hearings were scheduled to commence in this case at 8:30
a.m on Novenber 13, 1985. At approximately 8:45 a.m counsel for
the Secretary received a tel ephone call at the hearing site from
counsel for the m ne operator, Herman Lester, Esq. As related by
the Secretary's counsel at the subsequent comrencenent of
hearings, M. Lester indicated that he was not authorized by the
m ne operator to appear at the hearing and that no representative
of the mi ne operator would appear thereat. As subsequently



rel ated counsel for the Secretary informed M. Lester that he was
prepared to present, and in fact, intended to present on behalf

of the Secretary, evidence in support of the citation and civi
penalty at issue. M. Lester reportedly stated that he understood
that this would occur. Under the circunstances | found at hearing
that the mine operator waived his right to appear and contest the
matters presented at hearing.

~Foot note_t wo
2 Section 104(b) provides as follows:

If, upon any follow up inspection of a coal or other
m ne, an authorized representative of the Secretary finds (1)
that a violation described in a citation issued pursuant to
subsection (a) has not been totally abated within the period of
time as orginially fixed therein or subsequently extended, and
(2) that period of time for the abatenent should not be further
extended, he shall determ ne the extent of the area affected by
the violation and shall pronptly issue an order requiring the
operator of such mne or his agent to i mmedi ately to cause al
persons, except those persons referred to in subsection (c) to be
wi thdrawn from and to be prohibited fromentering, such area
until an authorized representative of the Secretary determ nes
t hat such viol ation has been abat ed.



