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PETI TI ONER A. C. No. 33-00968-03605
V.

Nel n8 No. 2 M ne
YOUGHI OGHENY & OHI O COAL CO.,
RESPONDENT

DEC!I SI ON
Before: Judge Melick

This case is before me on remand by the Comni ssion on
Decenmber 12, 1985, to "enter the necessary findings as to each of
the six statutory penalty criteria supporting"” the $750 penalty
assessnment for the violation of the regulatory standard at 30
C.F.R [75. 305. (FOOTNOTE. 1)

The violation as charged in Order No. 2330535 reads as
fol | ows:

The absence of dates, tines and initials indicates that
the weekly exam nations of the left and right return
air courses were not being conducted. There was [sic]
no entries made in the approved book on the surface
that the return air courses had ever been exam ned on a
weekl y basi s.

Youghi ogheny & Chi o Coal Conpany (Y & O does not dispute
that the cited standard requires weekly exam nations to be
performed in the left and right return air courses as alleged and
that the person making such exam nations is required to place his
initials and the date and tine at the place
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examined. Y & O nmaintains that except for the period between
March 13, 1985 and April 9, 1985, proper exam nations had been
made. It is not disputed however that during an underground

i nspection of the Nelms No. 2 Mne conducted by MSHA | nspect or
Janmes Jeffers on April 9, 1985, neither Jeffers nor Y & O Safety
Director Don Statler were able to | ocate any dates, tines or
initials of mne exam ners or any other evidence that any part of
the 1,300 feet of the right and left air courses had ever been
exam ned in accordance with the cited standard. (FOOTNOTE. 2)

Jeffers and Statler returned to the surface and exam ned the
books in which the exam nations of the cited air courses were
required to be recorded. Assistant Mne Safety Director Robert
Gszust joined in the examination. At that time neither Don
Statler nor Robert QOszust was able to show Jeffers any evidence
of entries corresponding to inspections of the cited air courses.
Indeed Y & O continued to admit as recently as when it filed its
Answer in these proceedi ngs on Septenber 12, 1985, that the
exam nations had not been recorded. At the hearings in this case
however, only 13 days later, Statler testified that entries in
the record book did exist and that they corresponded to
exam nations of the air courses on February 6, 1985, February 16,
1985, February 21, 1985, February 27, 1985, March 6, 1985 and
March 13, 1985.

The entries are not however so unanbi guous as to permt the
unquesti oned acceptance of this testinony. Mboreover the one
person who could have clarified this matter and answered the nore
i mportant question of whether the air courses were actually
i nspected was not called as a witness by the m ne operator and
hi s absence was not explained. This person was Bill Dennis, the
fire boss who it is now purported conducted the first five of the
exam nations. Under the circunstances Statler's testinony in this
regard is without a credible foundation

Wthin this framework | conclude that, with one exception
the required weekly exam nations of the air courses had not been
made from February 6, 1985 to April 9, 1985. The one exception is
based upon Statler's testinony that he saw substitute Fire Boss
Roy Kohl er perform an exam nation of the air courses on March 13,
1985. Statler also admts however that he does not know whet her
any weekly exam nations were perfornmed between March 13 and Apri
9, 1985, and concedes that there were no entries in the record
book corresponding to any exam nation between those dates.
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According to the undi sputed testinony of |Inspector Jeffers, the
failure to conduct weekly exam nations could |lead to the

accumul ation of float coal dust in the cited air courses. |ndeed
it is undisputed that float coal dust was in fact present

t hroughout at |east 500 to 600 feet of the right return air
course at the tinme of this inspection and was admittedly an
unsafe condition and a violation of the standard at 30 CF. R O
75. 400.

According to Jeffers areas of the mine containing ignition
sources such as electrical equipnent including ventilation fans,
a battery charger and a rock dusting machi ne, were vented
directly into the air courses. He opined that the accunul ati ons
of float coal dust in the air courses could propagate fire or
expl osi ons fromthose areas exposing the seven mners worki ng
inby to serious injuries. Jeffers also observed that there had
been a prior ignition at this mne of hydrogen gas from one of
the battery chargers. Statler testified that he was not aware of
such ignition sources but did not contravene Jeffer's testinony
in this regard. Under the circunstances | find that the violation
herein was quite serious. The hazard was particul arly aggravated
by the | engthy period during which the exam nations had not been
performed. | ndeed each failure to conduct a weekly exam nation at
each required | ocation could have properly been charged as a
separate violation subject to a separate civil penalty.

The violation was also the result of operator negligence.
The fact that proper exam nations were not being perfornmed should
have been obvious fromthe absence of required notations in the
air courses. In addition the existence of admttedly violative
anmounts of float coal dust over 500 to 600 feet of the right
return air course in an area frequented by supervisory personne
shoul d have led to the discovery of this violation. |Indeed Safety
Director Statler conceded that a section foreman shoul d have
di scovered the float coal dust in the air course and was
"surprised" that it had not been found.

In addition since both the Mne Safety Director and his
assistant were apparently unable to determne (until the Safety
Director testified at hearing) fromthe anbi guous entries in the
record book that proper exam nations of the air courses were
being nmade it is apparent that at the very least the entries were
not adequate to clearly show to nmanagenent that the exam nations
were in fact being made. For this additional reason the mne
operator should have been alerted to the problemand seen to it
that the exam nations were being made and were clearly recorded
as having been made. The admitted absence of any entries in the
record book for the period subsequent to March 13, 1985, should
al so have
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been known to managenent in light of the requirenent for
supervisors to countersign those entries.

In assessing the penalty in the decision below | also
consi dered the undi sputed evidence concerning the remaining 4
criteria. It was stipulated that the mne operator was of
"noderate” size and that the proposed penalties would have no
affect on its ability to continue in business (Tr. 5). The
undi sputed history report of violations (Ex. G 11) shows that
overall the operator had a record preceding the date of the order
at bar of 3,592 paid violations including 12 paid violations of
the regul atory standard at issue. For the 2 years preceding the
order at bar there were 515 paid violations including 4 paid
viol ations of the standard at issue. This is not a good record.

| also gave credit in assessing a $750 penalty for the
operators denonstrated good faith in attenpting to achieve rapid
conpliance after notification of the violation. The order in this
case indicates on its face that both the left and right return
air courses were subsequently exam ned by a representative of the
m ne operator and the results were recorded in the approved book.

Gary Melick
Admi ni strative Law Judge

FOOTNOTES START HERE: -

~Foot not e_one
1 The penalty criteria are as foll ows:

"The operator's history of previous violations, the
appropri ateness of such penalty to the size of business of the
operat or charged, whether the operator was negligent, the effect
on the operator's ability to continue in business, the gravity of
the violation, and the denponstrated good faith of the person
charged in attenpting to achieve rapid conpliance after
notification of a violation.” 30 U S.C. [0820(i).

~Foot note_two
2 Statler testified that he found one notation pad on the

outby side of the A Entry return regulator but there is no
i ndication that there were any entries on that pad.



