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Statement of the Case

Thi s proceedi ng concerns a proposal for assessnment of civil
penalties filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. [0820(a), charging the respondent with an all eged
viol ati on of mandatory safety standard 30 C F. R [75.316, and 30
C.F.R 75.1712-3(a). The respondent filed a tinely answer and a
heari ng was convened in Birm ngham Al abama. The parties wai ved
the filing of witten posthearing proposed findings and
concl usi ons, but were afforded an opportunity to nmake ora
argunents on the record during the course of the hearing. Their
respecti ve argunents have been considered by me in the course of
t hi s deci sion.

| ssue
The issue presented in this case is whether the respondent

violated the cited mandatory safety standards in question, and if
so, the appropriate civil penalties that should
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be assessed based upon the criteria found in section 110(i) of
the Act.

Applicable Statutory and Regul atory Provisions

1. The Federal Mne Safety and Health Act of 1977, Pub. L.
96-164, 30 U.S.C. 0801 et seq.

2. Section 110(i) of the 1977 Act, 30 U. S.C. [0820(i).
3. Commission Rules, 20 C.F.R [2700.1 et seq.
Sti pul ations

The parties stipulated that the respondent and the subject
m ne are subject to the jurisdiction of the Act, that the
respondent is a mediumsize operator, and that the inposition of
civil penalties will not affect the respondent's ability to
continue in business. They also stipulated that the respondent’'s
history of prior violations is average and that the viol ations
were abated in good faith.

Di scussi on

Section 104(a) "S & S" Citation No. 2482846, issued by MSHA
I nspector Terry Gaither on Decenber 11, 1984, cites a violation
of mandatory safety standard 30 C.F.R [75.316, and the
condition or practice cited is described as foll ows:

The approved ventilation nmethane and dust control plan
was not being conplied with in the overcast over the
intake air entry (1) crosscut inby the No. 11 section
switch in that the overcast wall separating the belt
entry and tracks (intake) had a hol e approximtely 12
feet by 4 feet.

Section 104(a) "S & S" Citation No. 2482924, issued by NMSHA
I nspector Thurman E. Worth on Decenber 4, 1984, cites a violation
of mandatory safety standard 30 C.F.R [75.1712-(3)(a), and the
condition or practice is described as foll ows:

The bathing facilities and change roons were not being
mai ntained in a sanitary condition in that the drains
for the showers were
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backi ng up and not carrying the bathing water out of
the showers. The floor drains in the changi ng roons
were backing up with the bathing water out into the
changi ng room fl oors.

Petitioner's Testi nobny and Evi dence

Kenneth W Ely, MSHA Health Inspector Specialist, confirned
that he is involved in the approval of mine ventilation plans,
and that once an operator submits a plan for approval, he studies
it and nakes recomendations to the district manager. He
confirmed that mandatory safety standard section 75.326 prohibits
the use of belt air to ventilate an active working place. He al so
confirnmed that exhibits G 1 are docunents in connection with a
petition for nodification of section 75.326 for the respondent's
No. 4 Mne. He confirmed that an August 27, 1979, decision by the
Secretary's Administrator for Coal Mne Health and Safety
granting the nodification was subject to certain conditions as
stated at pages 7 and 8 of the decision. The particul ar
conditions are those found in paragraph 6, page 7, which requires
t hat permanent stoppings separating the belt haul age and i ntake
escapeway entries shall be continuous, and the stipulation found
on page 8 with respect to the construction of the stoppings (Tr.
11-14).

M. Ely stated that the construction of the stopping in
guestion is a substantial project, and he likened it to the
building of a virtually airtight brick or block wall for the
physi cal separation between the intake escapeway and the beltline
(Tr. 14). He defined the term "continuous” in the context of the
stopping to nmean "fromthe bottom of the intake air shafts or the
i ntake where your beltlines actually begin, continuous to your
section, and this is defined as wherever your |oading point is,
in the working section" (Tr. 13).

M. Ely identified exhibit G3, as a March 3, 1983
suppl enent to the No. 4 Mne ventilation plan, whereby the
respondent requested perm ssion to "point feed," at necessary
| ocations, the belt entry fromthe "snoke free" intake system
That request was approved by MSHA's district manager by letter
dated March 25, 1983. M. Ely explained the basis for the
approval of the supplenent to the ventilation plan (Tr. 15-16).
He confirmed that this approved proposal by the respondent was
| awf ul and perm ssible under the 1979 nodification petition
approval (Tr. 16). However, he qualified his answer by stating as
follows (Tr. 16-17):
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A. Going back now, | really think we exceeded the
bounds that were set up in the 1979 decision. Because
in the decision of '79 it said that the construction
of that stopping |line would be, you know, w th permanent
type stopping material and built in a worknmanlike nmanner
and woul d be conti nuous.

And by permitting an open hole in order to gain access
for the air to get in there, we actually changed the
wordi ng for the "continuous"” and changed the nethod of
construction for the stopping.

M. Ely identified exhibit G2, dated May 14, 1985, as a
further nodification approved after the issuance of the citation
in this case for the original nodification granted on August 27,
1979. He expl ained that when the ventilation probl ens devel oped
in 1983, "we got into point feeds with JimWlters at all their
m nes, and we di scovered then as we were getting nore and nore
into point feeds that the original petition did not nake
reference to point feed or did not make reference to a way to
admt this air fromyour intake into your beltline" (Tr. 17). At
that point in tine, contact was nmade with the respondent's
ventil ation departnent, and they were informed that an additiona
nodi fication to the original petition had to be filed "in order
to gain sonme | anguage that would give sone |eeway in order for
the different things that had cone about,"” particularly with
respect to new technol ogi cal advances in the methods for
construction of stoppings. It was MSHA's view that the respondent
shoul d avail itself of the ventilation plan approval process to
allow it to adopt these new construction advances, instead of
resorting to petitions for nodification each tinme sonethi ngnew
was devel oped (Tr. 18).

M. El'y quoted paragraph 2 of page 2 of the May 14, 1985,
approval (exhibit G2), particularly the words "other ventilation
control s" and stated "that's where point feed cane into being"
(Tr. 18). He pointed out, however, that in its original "point
feed" letter of March 3, 1983, the respondent assured MSHA that
the control device used for point feeding would be constructed
according to the nethod approved for a standard regulator with
sufficient material readily available to conpletely close the
openings, if necessary, and that all "point feed" |ocations wll
be posted on a nmap at the nmnesite and will be shown on the
current ventilation map to be submitted in the next regularly
schedul ed 6-nmonth update of the Ventilation System and Met hane
and Dust Control Plan
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The pl an update woul d then include a drawi ng depicting the nethod
of construction for the "point feed" device (Tr. 19-20).

M. Ely identified exhibits G7 as the respondent's
projected 1l-year ventilation map dated Decenber 15, 1984, which
was received in his office on January 13, 1984. He confirned that
the location identified by M. Gaither on this map is not
designated as a point feed |location. He also confirned that the
map contains no regul ator construction |ocations, and the only
thing depicted is a track entry (Tr. 28).

M. El'y explained the method which should be used for
devel opnent of point feed locations in the m ne pursuant to the
existing ventilation plan. He stated that point feeds are nethods
of controlling the air flow froman intake into a belt, and that
they are to be constructed according to "regul ator
specifications.” Such locations are constructed with intent, and
the installation of a point feed is a planned installation "and
not sonething that you would just go down and quickly knock a
hole in for a problemthat m ght devel op on a nonent's notice."
The point feed should be constructed according to a submitted
pl an, with enough material available to close the regulator in
the event a problemwere to devel op or found. The term "as
necessary" as used in his review of the 1983 ventilation plan
anendnment, as well as the 1984 pl an, conveys a neaning that such
point feeds are to be placed at planned |l ocations for a specific
purpose to regulate the air flow Since ventilation changes are
i nvol ved, and since there are guidelines for installing
ventilation controls, the term"as necessary"” should not be
interpreted to permt haphazard construction of point feeders, or
to permit their installation at every crosscut or at every two
crosscuts (Tr. 29).

M. Ely pointed out that in his review of the mne maps,
there are only eight point feed | ocations designated as such on
the current map subnmitted for approval, and that on the 1983 map
only one location is designated as a point feed. In his view,
such point feeds are constructed with intent and purpose, and are
not something that is done frivolously or at a nonent's notice
(Tr. 29-30).

M. Ely described a "point feed" as follows (Tr. 32):

Q Wuuld you explain to us what a point feed is?



~2192
A. Ckay, my concept of a point feed is a point between
the intake and the belt where you build a ventilation
control simlar to or akin to the construction listed
in the ventilation plan as a regulator, and it is used
--the purpose of it serves to admit intake air into the
beltline, and into the belt air course, the sane thing.

M. Ely identified exhibit G4, as a July 14, 1984, NsHA
approval of the respondent’'s ventilation plan which had been
subm tted by the respondent on Novenber 16, 1983. He pointed out
that item 12 on page 3 of the approved plan requires that any
point feed | ocation be posted on the mne map at the mine site
and is al so shown on the current ventilation map of the
ventilation plan. He also pointed out that in the original point
feed approval submitted by the respondent on March 3, 1983,
exhibit G3, all point feed | ocations were required to be posted
on a map at the mnesite and they were required to be shown on
the current ventilation map to be submtted in the next regularly
schedul ed 6-nmonth update of the ventilation plan (Tr. 20-22).

M. Ely testified that the effect of the change in the
| anguage as shown on the current ventilation plan map is that the
respondent must submit any point feed location with its approved
map as well as with the 6-nonth review of its ventilation plan
The respondent mnust al so submit a projection map which projects
for a year in advance any projected ventilation devices for the
m ne areas to be devel oped. These requirenents would require any
point feed | ocations to be put on the maps submitted to MSHA
prior to their opening (Tr. 22).

M. Ely alluded to three m ne maps which are applicable to
this case, and he confirmed that he has discussed themwth
I nspector Gaither, and that M. Gaither has pointed out to him
what he will testify to with respect to the |ocation of the point
feed in issue in this case (Tr. 22-23).

M. Ely identified the current mine map as exhibit G5, and
he confirmed that it is dated January 27, 1985, and that it was
received in his office on April 11, 1985. He marked the map to
show the location of the alleged point feed in question in this
case as pointed out to himby M. Gither (Tr. 25-26).

M. Ely identified exhibit G6 as the respondent’'s mne map
dat ed Decenber 12, 1983, and received in his office on
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February 6, 1984. He confirmed that this map is the only official
map preceding the January 27, 1985, map. He al so confirned that
it was subnmitted as part of the respondent’'s ventilation plan
approval, which MSHA considered as an accurate depiction of the
m ne conditions. Neither map has any marki ngs or designations to
suggest that any of the locations pointed out by M. Gaither are
point feed | ocations. The only markings at these |ocations are
overcast depictions (Tr. 27). Al though point feeder |ocations are
shown on the map, the nearest one fromthe | ocation pointed out
to himas the alleged point feed in this case is 1,200 to 1,600
feet away (Tr. 28).

M. Ely confirmed that the standard construction nethod for
a regulator is shown on the diagramfollow ng page 3 of the
approved ventilation plan, exhibit G4). Both "wooden plank"” and
"sliding door" nethods of construction are shown (Tr. 34).

On cross-exam nation, M. Ely confirnmed that at the tine of
the i ssuance of the citation in Decenber, 1984, the respondent
had MSHA approval to point feed under the conditions of the
respondent's exhibit G3 letter of March 3, 1983, and the
subsequent MSHA approval of that method. He al so confirned that
the ventilation plan in effect at the tine the citation was
i ssued was the one approved by MSHA on July 14, 1985, exhibit G4
(Tr. 35).

M. Ely stated that in the event a point feed was deened
necessary and constructed after subm ssion of the mne map to
MSHA, it woul d not appear on the map. In the event the point feed
were then cl osed because it was no | onger needed, it would not
appear on the next map submitted to MSHA (Tr. 37). Any changes
made with regard to point feeders should be posted on a current
basis on the map kept at the m ne and any projected point feeds
are required to be shown on the maps submitted to MSHA (Tr. 38).
The ventilation plan provides that anticipated major changes in
m ne ventilation be subnmtted to MSHA for approval before the
changes are adopted, and that any deficiencies in ventilation
detected during an inspection could result in the revocation of
the plan (Tr. 41). M. Ely stated that he did not know the basis
for the citation which was issued in this case, and he was not
i nvolved in the decision to issue the citation (Tr. 50).

MSHA | nspector Terry Gaither testified as to his background
and experience, and he confirmed that he issued the citation
after observing that the wall of the overcast between the belt
entry and the intake entry had a hole in it
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measuring approximately 12 feet by 4 feet, with a piece of line
brattice over it. He asked for an expl anation from conmpany safety
i nspector Eddi e N chol son, and soneone in the inspection party
stated that the hole was taken out of the overcast wall in order
to take a belt header out of the belt entry (Tr. 52-53).

M. Guither stated that after he informed M. N chol son that

he was in violation, M. Nicholson replied "W'Ill call this a
point feed." M. Gither then informed M. N chol son that he
could not randomy renove a stopping and call it a point feeder

when in reality the wall was taken out to facilitate the renoval
of a piece of equipnment (Tr. 53).

M. Gaither described the edges of the stopping as "rough”
and he stated that the cinder or slag bl ocks had been knocked out
and scattered around. M. Gaither observed no other materials in
the area, and he confirmed that 14-foot |ong boards woul d have
been required to cover up the hole which was knocked out of the
wal I (Tr. 54-55).

M. Gaither stated that he discussed the matter further with
M. Nichol son, and M. N chol son was under the inpression that
t he purpose of the hole was to facilitate the renoval of the belt
header and that the hole was to be sealed after this equi pment
was removed. M. Gaither confirmed that the citation was orally
i ssued underground and that he reduced it to witing on the
surface and fixed the abatenent tine as the next day after
di scussing it with M. N cholson (Tr. 55).

M. Gaither confirmed that he was famliar with the mne
maps, exhibits G5 through G7, and that the | ocation of the
cited hole was not shown as a point feed on the working map kept
at the mne office (Tr. 56).

M. Gaither stated that he discussed the violation further
with M. N chol son and assi stant mne nmanager Eddie Ball during a
cl ose-out conference held later in the week. M. Ball stated that
the cited location was a point feed, and he was under the
i npression that the brattice could be renoved when necessary to
renove equi pnent and that the |location could be designated as a
point feed. M. Gaither could not recall telling M. Ball that
the | ocation was not shown as a point feed on the m ne map, and
he could not recall M. Ball nmentioning that it was (Tr. 57-58).

M. Gaither stated that he had never seen a point feed
| ocated at an overcast, and in his opinion the | ocation was
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not an intended or bona fide point feed. He believed that the
hol e was used to renove the belt head equi prment and that it was
to be sealed up after the renoval of the equipment (Tr. 59). M.
Gai ther confirned that he reviewed the mne map kept in the mne
office on the day he issued the citation and the cited | ocation
was not designated as a point feed (Tr. 60).

On cross-exam nation, M. Gaither stated that he did not
i ssue the citation because the asserted point feed | ocati on was
not on the m ne map. He conceded that he considered the fact that
t he stopping wall was not constructed as a pl anned point feed,
but insisted that the citation was i ssued because the belt entry
and intake entry were not separated at that point. There was a
hazard presented by this condition, and the regul ator was
initially installed to separate the two entries (Tr. 61-62).

M. Gaither confirnmed that while he personally disagreed
wi th point feeding because in the event of a fire on the belt
line the snoke will get into the intake and into the sections, he
conceded that the approved mine ventilation plan did not prohibit
point feeds. He then stated that "the basis for the citation was
them not conplying with the ventilation plan on the installation
of point feeds" and because "a violation existed" (Tr. 62).

M. Gaither confirned that while the ventilation plan did
not prohibit the nmoving of a belt header through a point feed,
Part B, page 1 of the plan specifically covered the novenent of
equi prent in or out of a belt entry (Tr. 63).

In response to further questions, M. Gither stated that
the normal size of a point feed opening is 4 to 6 feet w de by
the height of the entry. He had never seen an opening the size of
the hole in question which neasured 4 feet high by 12 feet w de
(Tr. 63-64).

M. Gaither stated that the pernmanent stopping in question
is defined at page 1 of the ventilation plan, exhibit G4, and it
was the wall of the overcast. The purpose of the device is to
mai ntain air separation, and it is required to be maintained
intact. The existence of the 12 x 4 foot hole led himto
concl ude that the stopping was not constructed or maintained to
mai ntai n permanent separation of the air, and that this condition
violated the ventilation plan (Tr. 66).

M. Gaither confirned that at the tine the citation was
i ssued, he was aware of the fact that the respondent had
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filed a petition for nodification which approved the use of point
feeds as part of the mne ventilation plan (Tr. 68). He al so
confirmed that a properly constructed and mnai ntai ned over cast
separation is one which is conpletely constructed as a cenent

bl ock wall simlar to the sketch shown in the approved
ventilation plan (Tr. 71).

M. Gaither stated that: abatenment was achi eved by repl acing
the bl ocks in the hole and conpletely cenenting it to nmake a
per manent separation between the belt and the intake. He
described a point feed as "a standard-sized hole framed in with
boards,"” and stated that boards are taken off or added to
regul ate the anount of air passing through the opening (Tr. 72).
Atotally cenented wall is not, by definition, a point feed (Tr.
72).

M. Gaither confirnmed that point feeds per se are not
violations, but that "if it wasn't on the m ne map and hadn't
been approved, depending on the circunstances, it could be a
violation" (Tr. 74). Once a point feed is approved by MSHA, it
must be properly maintained (Tr. 75).

M. Gaither confirned that he was in the mne a day or so
prior to his inspection, and that his notes reflect that there
was a hole in the stopping in question, but that he did not issue
acitation (Tr 76). He also confirmed that he is aware of no
regul atory definitions of "point feeds,"” and he stated that "its
an intake regulator * * * no matter what you call it" (Tr. 77).

Respondent' s Testi nony and Evi dence

Deputy M ne Manager Eddie G Ball testified that at the tinme
the citation was issued the existing mne map reflected the
exi stence of a point feed at the location cited by Inspector
Gaither, and that it had been so designated on the map for "only
a day or two" (Tr. 82). He stated that the point feed had not
been projected, planned, or shown on the map previously submitted
to MSHA because they cannot be planned. He expl ained his answer
further as follows (Tr. 82-83):

Q And is there any particul ar reason why that point
feed woul d not have been projected or planned or shown
on the map that had been subnmitted to MSHA sever al
nont hs before that?

A Yes, sir. On point feeds you can't plan them say,
two or three or six nonths ahead.
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You m ght think you can, but you don't know what geol ogy
is going to do to you or what kind of gas bleeders you're
going to run into.

You really don't know what your ventilation is going to
do to you, because you can have good ventilation today,
but as your sections keep advanci ng out and you keep
advanci ng brattice lines, all of a sudden you | ose
pressure.

So then you have to nake sonme kind of nobves to either
parallel nmore air out to it or parallel nore air away
fromit. And, of course, with a belt line, sonetines
you have to parallel nore air to it, particularly if
there is sonething back on your belt |ine somewhere
creating a restriction behind you.

Q kay, now, this particular point feed was shown on
the m ne map previous to being constructed?

A. Yes, sir.

Q Wiat about after the citation and the abatenment? Was
it still shown on the map?

—

Yes, sir, it was.

On the mne map there at the m ne?

> o >

Yes, sir, it was.

Q Wuuld it have been shown on any future subsequent
maps that were subnmitted to MSHA after it was cl osed
of f?

A. No, sir, there's no reason to; we closed it back
of f. But, even so, we still wouldn't have. Because

i medi ately upon pulling that belt drive out of there
we woul d have built a stop and a permanent stopping in
by it so that we could tear the entire overcast out.

Q So that, really, in this particular situation it
woul d have been inpossible for it, or inpossible for
it, to be shown on a prior map or subsequent map in
that six-nonth projection that is sent to MSHA, is that
correct?
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A. It would be highly inprobable that you woul d, because
you would only be there for the Iength of time that you
need it. It's kind of like regulators you build in return
they're only there as I ong as you need them

M. Ball stated that he visited the location in question
i medi ately upon being inforned that the citation had been
i ssued, and he confirmed that the point feed was constructed
under his direction. He also confirned that he was famliar with
the ventilation plan specifications for constructing point feeds,
and stated that the point feed in question was constructed in
accordance with the plan (Tr. 84).

M. Ball denied that a brattice curtain was sinply over the
hol e, and he stated that edges of the hole in the wall were
"rough knocked-out." He stated that the wall was "knocked
strai ght down, as near straight as the masons could get it." Two
seven- by-ni nes were on each side of the hole, and it was
conpl etely boarded up and a piece of curtain was over the top of
the hole. He stated that the stopping was boarded up because "we
intended to pull the belt drive out of there and i mediately
build a stopping behind it." However, "our belt foreman got tied
up in other enmergency work that had to be done, so we just
boarded it up and left the project until he cane back to it in a
week or so" (Tr. 86).

M. Ball stated that he was aware of the fact that M.
Gai ther had previously been in the m ne because M. N chol son
pointed out to him(Ball) that a hole had been knocked out of the
stoppi ng and he did not know whether materials were there. In
response to M. N cholson's inquiry as to whether he intended to
make the hole a point feed, M. Ball informed himthat he did,
and M. Ball stated that he infornmed the general mne foreman
that he wanted the stopping built as a point feed that night
exactly in conpliance "to the letter of the law' (Tr. 86). M.
Ball stated that he went to the cited |ocation within an hour or
two after M. Gaither issued the citation, and that the point
feed was boarded up (Tr. 87). He described the stopping as 50 1/2
i nches high and 10 feet wide on the opening (Tr. 87).

M. Ball stated that approximately 6 nmonths or a year prior
to the issuance of the citation, a stopping was conpletely taken
out in order to renove a belt drive. Another MSHA inspector
(Zi mrer man) who was inspecting the mne advised himthat he would
i ssue a citation because of the opening between the belt and
track. M. Zimernman advised himthat a
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ventilation control was required and suggested that a point feed
simlar to one used in the respondent's No. 3 M ne be consi dered.
M. Ball stated that this suggestion pronpted himto instal

point feeds in the No. 4 Mne in order to nove equi pnent in and
out and to use themfor ventilation control (Tr. 87).

M. Ball stated that prior to the issuance of the citation
in this case, MSHA has never indicated that point feeds could not
be used for ventilation and for noving out a piece of equipnent.
He stated that the use of point feeds for both purposes are
accepted nethods since the air may be controlled "in the event
somet hi ng happens.” He confirned that point feeds have been
constructed and cl osed the sane day because of certain
ventil ation problens, and he stated that they are constructed
needed" (Tr. 88-89).

as

M. Ball stated that the cited stopping was cl osed of f and
conpl etely bl ocked because I nspector Gaither fixed the abatenent
time as the next norning and did not agree with the point feed at
that location. M. Ball stated that M. Gaither took the position
that the point feed could not be constructed and used to renove
equi prent and that it served no ventilation purpose (Tr. 90).
Since M. Gither fixed the abatenent as the foll ow ng norning,
M. Ball believed "the sinplest way out of it is to build it
right back now' (Tr. 90). M. Ball stated that M. Gaither never
mentioned that the point feeder was not shown on the map or that
the hole was not constructed as a point feed. He insisted that
the entire context of his conversation with M. Gaither was "t hat
is not what a point feed is for and you cannot use it for that”
(Tr. 90).

M. Ball stated that in a citation conference with MSHA
I nspector Jerry Early in Birmngham M. Early inforned himthat
a point feed cannot be used for noving equi prent, and M. Early
sai d not hing about inproper construction or the fact that the
poi nt feed was not shown on the map (Tr. 91).

On cross-exam nation, M. Ball stated that the decision to
nove the belt header was made 2 weeks prior to the inspection
and the opening in the wall was started the day before the
citation was issued. Instructions were given to build the point
feed in the side of the overcast in order to nove the belt drive.
Once this was done, the stopping would be put back in place and
t he overcast woul d be renoved because it was no | onger needed
(Tr. 93).

M. Ball stated that even though the hol e was boarded up
since it was like a regulator, it was still constructed



~2200

as a point feed, even though it was inactive at the tine. He
confirmed that while the whol e purpose of the point feed was to
renove the belt drive, the air had to be controlled while they
were in the process of renoving the drive, and the control device
built for this was the point feed (Tr. 98). He further expl ained
as follows at (Tr. 98-100):

JUDGE: Well, that's a little different. | get the

i npression that that was the only way that you could
physically renove that belt-header was through this
per manent stopping, so you knocked it down and
converted it into a point feed to facilitate the
renovi ng of the belt-head? Is that correct?

THE W TNESS: Yes, sir. This belt--this section had m ned
out. Al of the belt structure the ropes, the structure
and everything had been carried out through nmandoors.

But you can't get the belt drive out; it's too big. W
don't even want the overcast there anynore.

But economically and what you say is best economcally
for us, and to still control the air between the belt
and the track, then build a point feed. If sonething
happened you coul d quickly board it up, and you've got
this control that they want.

JUDGE: But you didn't actually build the point feed.
You converted a pernmanent stopping into a point feed
didn't you?

THE W TNESS: Yes. W kick out the sides of the walls
and build a point feed.

JUDGE: And his question was, you did it with the
speci fic purpose of nmoving the belt-header, correct?

THE W TNESS: Yes, but--

JUDGE: Hear me out, now. Your initial thought was: "How
are we going to get the belt-header out?"

THE W TNESS: Yes.
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JUDGE: So you converted a permanent stopping into a
poi nt feed?

THE W TNESS: Yes.

JUDGE: And your testinmony is the reason you did that
was to take the belt-header out?

THE W TNESS: Yes sir.

JUDGE: But you had to do sonething to control the air?
THE WTNESS: Yes, sir. So we built the point feed
JUDGE: Well, which came first, the chicken or the egg?

THE WTNESS: Well, you can't get the drive out unti
you build the point feed, so the sequence of events
is--this is an overcast; it's not just a nornal

st oppi ng.

We had to go down there and build two cribs on each
side. Then we put three steel rails over the top there
to support the roof of this overcast.

JUDGE: Al right?

THE WTNESS: And then at that point we just knocked
these wal s out through the block to the side, set the
two seven by nines in there, take the boards, and just
board it up like you do an overcast.

JUDGE: All right.

THE WTNESS: The first time M. Gaither was there they
hadn't boarded it all up. They were in the process of
building it.

JUDGE: Well, the first time he was there did that get
his attention?

THE WTNESS: That got his attention. M. N cholson is
the one that told ne. "Eddie,



~2202
you've got this hole in the brattice down here, it's not
finished, and he was questioning it."

That's when | told M. diver, our general nine
foreman: "You see that that is constructed proper as
the law requires.™

JUDGE: Do you know whet her anybody specifically told
M. Gaither when he initially saw that openi ng what
your intent was?

THE WTNESS: Yes. M. Nicholson inforned us that he
told himwhat we were doing.

JUDGE: But did you tell M. Gither?

THE WTNESS: No, sir; he did not ask ne. Until after
this citation | had no contact with him

M. Ball stated that when he viewed the "hole" in
qguestion shortly after the citation was issued, it was a well
constructed regul ator which was in conpliance with the ventilation
plan. He confirned that it was constructed in accordance with item
No. 12 of the plan, and in accordance with the plan sketches for a
wood- board type regulator (Tr. 109).

I nspector Gaither was called in rebuttal, and he testified
that the condition of the hole when he observed it at the tinme he
i ssued the citation was not as described by M. Ball. M. Gither
surm zed that soneone started to work on the hole by putting up
headers and boards before M. Ball arrived on the scene (Tr.

114). M. Gaither stated that the belt header equipnent could
have been renoved by constructing a door and pulling it through

t he door, or the stopping could have been renoved and an air | ock
curtain installed during an idle shift so that the resulting
ventil ation changes could not affect the nmen who normally work
the section. Once the equi pnent was renoved, the stopping could
be replaced (Tr. 115).

M. Gaither stated that the pernmanent overcast has never
been renoved, and that the respondent is free to renove it at any
time. He recomended that any equi pnent be renoved during an idle
shift when no miners are inby, and that this could be done by
putting up check curtains, taking down the wall, and then putting
it back up after the equipnment is renoved (Tr. 117).
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M. Gaither stated that when he observed the hole it was covered
with a brattice cloth and he observed no boards installed across
it. The hole did not |ook Iike any of the other point feeders in
the m ne, and he saw nothing to indicate to himsuch a point
feeder was being constructed (Tr. 118). Wen asked about his
previ ous observation of the hole, M. Gaither responded as
follows (Tr. 118-119):

Had you seen point feeders in this mne before?
Yes, sir.
Did this look like a point feeder?

No, sir, it didn't.

o » O > O

. Did it look Iike a point feeder in being? One that
was bei ng constructed?

A 1 didn't see anything there to indicate that it was
bei ng construct ed.

Q Well, now, when you saw it the day before, the
openi ng, what conjured up in your mnd then? Wiy didn't
you issue a citation?

A 1 don't really know, unless |I went back and checked
the plans. | didn't have the ventilation plan with me
or the petition for nodification. | probably went back

and checked the pl ans.

Q Well, now, on Mnday, when you were there before,
you saw this opening, was your curiosity aroused as to
what that openi ng was doi ng?

A. Yes.

Q And did you have a conversation with N chol son?

Yes, sir.

A
Q And what was that? What were you led to believe from
hi n®?

Al was led to believe that it was in there to take
equi prent out .
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Q To take equi prent out?

A. They had a header there to take out.

Q Did you have any conversation w th anyone el se that

day?
A No, | don't recall; I don't think so. | don't think
we tal ked about it. | probably told themthen that it

needed to be bl ocked up
Q But you issued no citation?
A No, sir.

Q And then the next day when you went back there you
decided to issue the citation?

A 1 don't knowif it was the next day, but after that
| did. If they were going to take the equi prent out,
t hey should have had it out and the hol e bl ocked back

up.

M. Gaither stated that a point feeder may not be
constructed sinply to facilitate the renmoval of equiprment. He
confirmed that he issued the citation because the stopping was
not constructed in accordance with the ventilation plan, and the
hole in the stopping did not maintain air separation between the
belt and the intake. A point feed with a door which is used
solely for ventilation control would not be a violation. As |ong
as the ventilation is not interrupted, it would not be a
violation to take equi pnent through the stopping door (Tr. 121).

M. Gaither stated that he did not deternine whether the
ventilation was interrupted with the brattice over the hole in
t he stopping, and he took no air readings (Tr. 128). The
ventilation plan required that the separation of air be
mai ntai ned with a permanent stopping, and since the stopping had
a hole in it which was covered by a brattice it was no | onger a
per manent stopping. Al though air separation nmay have been
mai ntained with the brattice cloth, it was not maintained by a
per manent stopping as required by the plan (Tr. 129).

M. Ely was recalled and he stated that the purpose of the
i ntroduction of the point feed in 1983 was to allow air to be
admtted fromthe normal air intake into the belt entry
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in order to supplenent the air in the belt entry and to precl ude
t he accunmul ation of noxi ous and fl anmabl e gases. The integrity of
the stopping line nmust be maintained in order to maintain the air
flow in the designated direction and to maintain the intake
escapeway "snoke free" in the event of an energency. A physica
separati on nust be maintained, and if a hole is knocked out of

t he stopping, a pressure change would result, and in the event of
afireit could spread fromone entry to another (Tr. 130-132).

M. Ely stated that under section 75.322, any ventilation
changes nmust be done on idle work shifts. Once a hole is knocked
out of a stopping, a determ nation nust be nade as to the effect
of the hole on the ventilation currents in the mne, and one
"cannot go down there and knock a hol e whenever you feel like it"
(Tr. 133). As long as the ventilation is not changed to the point
where it materially affects the air supply on the mne splits,
the use of point feeds is not prohibited (Tr. 133-134). M. Hy
expl ai ned further at (Tr. 134-138):

Q Earlier this norning when M. Pal ner asked you if
you had any idea or any notion as to why the inspector
issued this citation you said you didn't. Now after
hearing the inspector's testinony do you have any idea
why he issued it?

A. Yes. Fromwhat | have heard this norning, | would
have believed that the point feed was put there for the
pur pose of gaining access to this piece of equipnent,
not for the purpose of a ventilation control

Q Let's assune that was done. What does that violate?
A. What does- -

Q What's wong with the operator constructing his
point feed for the purpose of facilitating noving of

t he equi pnent ?

A Vell, let's take it down the road a little bit.
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Q Let ne just back up just a second. The operator in
this case did not initially construct the point feed
as such. He had a permanent stopping in there. And
used the term "converted.” Isn't that--

A. 1 have no problem

Q That's what he did, right?

A. Converted it. You know, he had a purpose in mnd. He
had a job to do and he constructed this device to help
himfacilitate his job.

Q But his first purpose when he put the permanent
stopping in there was to have it as a pernmanent

st oppi ng, correct?

A. That is correct.

Q We have to assume that if he had al ways wanted a
point feed there he would have put a point feed there
in the first place.

A. That's right.

Q It seens nuch sinpler than going to all the trouble
of putting up a wall then knocking it out. In any
event, he converted a pernmanent stopping into a point
f eed.

A. Right.

Q And he did that for the specific purpose of getting
out the belt-header and renoving it.

A. That's correct.

Q Now, what's illegal about that?

A. You are destroying the integrity of a stopping |ine
bet ween an i ntake escapeway and a belt entry. And that

is in violation of another regulation in the | aw

Q Well, why weren't these other regulations cited?
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A. Because this stopping line serves the purpose for
t hese other regul ations, too. They have a dual purpose.
You must maintain the integrity of that intake escapeway.

Q And the inspector's contention here that by making
this opening it failed to maintain the integrity of the
stopping line, that's what the violation is all about?

A. That's right.
Q Is that your notion as to why he issued that?

A. That's right. They failed to maintain the integrity
of the stopping line. And if an operator were to carry
it to the point that--to give you an exanple that was
gi ven this norning--a one-foot hole.

If I wanted a one-foot hole to facilitate the putting
of rock dust in an area and so | knocked a one-f oot
hol e, and ny hose doesn't reach and I go on down here
and I knock another hole, and pretty soon you' ve got a
mne full of holes, and you have destroyed the
integrity of that stopping line.

Q And you think that this is the same principle that
is involved here?

A Well, it comes back to the intent again. Was the
need there primarily to facilitate air flow, or was the
need there primarily to facilitate the transferrence of
this piece of equipnent?

Q Now, what if the mne operator in this case decided
to put up a point feed to not only regulate the air but
also to facilitate novenent of equi pnment at sone point
intinm? He knows he's going to mne so far and he's
got to cone back and take all of that equi pnent out of
there, and he decides that's what he wants to do. Could
he do that?
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A If the primary objective of that point feed is to
facilitate the flow of air, we would have no probl em

Q What's the primary purpose of a regul ator under this
m ne control plan?

A. To regulate the flow of air to the different areas
of the mine. If he has a regulator in his return, and a
fire boss exam ner on his weekly exam nation were
traveling down that return and he wanted to step
through it, I would have no objection to himstepping

t hrough that regul ator.

Q So in this case, even though there is no evidence or
no showi ng that ventilation was in any way interrupted,
or there was no inpact on the ventilation by the
punching of this hole through there and constructing
the point feed, your theory would be that the integrity
of that wall has still been changed?

A That's right. And if we were to--if we had such a
systemthat you could go down and destroy at will

what ever hol es you wanted to put holes in there, then
you' re destroying a separation of your intake escapeway
fromthat belt entry. And if there was an energency, or
for whatever reason, you have less control the nore you
have.

M. Ely reiterated that the intent of constructing point
feeders is to regulate air flow, and not to facilitate the
nmovenent of equiprment (Tr. 139). He confirmed that point feeders
were first introduced in the respondent's mines in 1982, and
stated that they are peculiar to the area where those mnes are
| ocated. He al so confirned that the respondent has recei ved MSHA
approval of its petitions for nodification to use belt air in the
faces, and that it is in the process of installing seal ed nonitor
systens and ot her safeguards to achieve this and to remain in
conpliance with section 75.326 (Tr. 139-142).

MSHA | nspector MIton Zi mernman was called as the Court's
witness to testify to the circunstances surroundi ng his issuance
of four section 75.316 violations in February and August, 1984
(exhibits ALJ-1 through ALJ-4). M. Zimrerman confirnmed that he
i ssued the citations, and he commented that anytine he
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finds a stopping knocked out or a hole in the stopping, the
respondent attenpts to justify the conditions by comenting "Ch,
it's a point feed." M. Zinmmerman stated that in these instances,
he knew the cited | ocations were not designated point feeds and
in his view"it's just a hole in a stopping, and it shouldn't
exist" (Tr. 157-158).

M. Zimerman stated that he was not with Inspector Gaither
during his inspection in this case and had no prior know edge
that he had issued a violation. However, had he observed the sane
condition as testified to by M. Gaither he would have issued a
section 104(d)(2) order "Because it was definitely a violation of
the ventilation plan, and managenent cannot go around knocki ng
hol es in overcasts and stoppings and putting a piece of line
curtain over it" (Tr. 159-160).

M. Zimerman stated that if the stopping cited by Inspector
Gaither was in fact a point feeder the stopping boards woul d have
been in place and stopping materials would have been readily
accessi ble at the stopping |ocation. Had the boards been in place
with a line curtain, and if the stopping was in fact a point
feeder, he would not have issued a citation. However, if the
poi nt feeder was not so designated on the mne map kept on the
surface he would have issued a citation for failure to record the
poi nt feeder on the map as required by the ventilation plan (Tr.
160). He testified further as follows at (Tr. 160-161):

Q But the fact that--the question of whether or not
it's a point feeder is a question of fact, what it
| ooks like and what it is, not whether it's on a map

A If it look Iike what M. Ball say it was, it was a
point feed. If it ook |ike what the inspector saw when
he was there, it was definitely a hole in an overcast.

Q Has this problem between the point feeds and
per manent st oppings been a problemor a controversy at
this mne between MSHA and t he mine operator?

A. No controversy, just the fact that you see a hole in
a stopping, and | guess Eddie N cholson's nanme is on
nost of those, and you say, "Eddie, you got a hole in
the stopping," and he say, "Oh, it's a point feed," you
know.
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Q What's he nmean by that?

A. Just sonebody knocked a hole in a stopping and they
shoul dn' t have

Q But that never got himoff the hook, did it?
A No, sir.
Fi ndi ngs and Concl usi ons
Fact of Violation--GCtation No. 2482846

The respondent in this case is charged with a violation of
mandat ory safety standard 30 C F. R [075. 316, because of its
failure to follow its approved ventil ation nethane and
dust-control plan. The inspector who issued the citation found a
hol e in an overcast pernmanent stopping wall, and because of the
hol e, he concluded that conplete air separation between the belt
and i ntake was not maintained as required by the plan, and that
t he stopping was not constructed and nmai ntai ned as required by
t he pl an.

Respondent' s counsel conceded that the applicable
ventilation plan requires that all permanent stoppings be
mai nt ai ned as shown in the diagramfor continuous nortar and
brick construction, and that a hole in such stopping woul d
constitute a violation of the plan (Tr. 149).

Respondent's position is that the cited overcast stopping
| ocation was in fact a properly designated point feeder under the
approved ventilation plan. Respondent's counsel agreed that if |
make a finding that the | ocation was not a point feeder and
sinmply a permanent stopping that was out of conpliance with the
plan, the citation would be affirned. He al so agreed that in the
event | ruled that the | ocation was a properly designated point
feeder location, | could also find that it was not properly
constructed and nai ntained in accordance with the plan, and stil
affirmthe citation. Counsel also agreed that Inspector Gaither
i ssued the citation because the integrity of the stopping was not
mai ntai ned (Tr. 149-152).

Respondent' s counsel asserted that the pivotal problemwth
this case is the fact that MSHA s prior approval for point
feeding in the mne conflicts with the views of M. Hy,
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I nspector Gaither, and possibly other individuals in the district
office with respect to the concept of point feeding. Counse
takes the position that since point feeding has been approved for
its mne, and since it has the discretion under that approval to
determ ne where a point feed should be |ocated and how it is to
be used, it should not be penalized sinply because it relied on
that plan approval. Counsel also asserted that questions
concerning the respondent's intended use of point feeds, and

whet her or not they appear on the mne nmap are not germane to the
citation issued in this case. Counsel nmintains that the issue
here is whether or not it was proper to nove a piece of equi pnent
t hrough a stopping wall which the respondent had deci ded was a
poi nt feed under its approved plan (Tr. 167-168).

Respondent' s counsel confirmed that the respondent did not
contest the four ventilation plan violations previously issued by
I nspect or Zi mmer man, and he conceded that the violations were
issued for failure to maintain conplete air separation (Tr. 162).
| take note of the fact that two of the violations were issued by
M. Zimerman after he found m ssing bl ocks in one stopping and
anot her stoppi ng which had been knocked out (exhibits ALJ-1
ALJ-2). Another violation, exhibit ALJ-3, is a section 104(d)(2)
order which M. Zi mrerman issued after finding that a m ssing
stopping resulted in the failure to maintain air separation
between the belt line and intake escapeway. |nspector Zi nmernan
noted that such air separation nust be maintai ned except where
point feeders are listed on the m ne map. The order was
term nated after a pernmanent stopping was constructed to separate
the belt fromthe intake.

Petitioner's counsel asserted that the size of the hole in
the stopping cited by Inspector Gaither supports a concl usion
that the stopping was never intended to be used as a point feeder
inthe first place (Tr. 68). Coupled with the fact that the
i nspector observed no stopping materials readily available at the
| ocation, and the fact that m ne map did not show the |ocation as
a pre-planned point feeder, counsel suggested that the respondent
has made a feeble attenpt to establish that the overcast stopping
was a bona fide point feeder which was used to facilitate the
nmovenment of belt equiprment (Tr. 68-70).

Al t hough the respondent has the discretion under its
approved plan to establish point feeders at necessary |ocations,
the conditions under which this nay be done are spelled out at
page 3, paragraph 12 of the plan. Those conditions require that a
poi nt feeder |ocation be so designated
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on the current mne map and al so be shown on the current
ventilation map. A second condition is that the point feeder
control device be constructed according to the approved net hod
for constructing a standard ventilation regulator, wth
sufficient materials readily available to conpletely close the
opening if necessary.

Assi stant M ne Manager Ball contended that the cited
per manent overcast stopping was in fact an "inactive" point
feeder which was constructed as such for the specific purpose of
facilitating the renoval of the belt drive. He al so contended
that this was done to control the air during the week that the
belt drive was planned to be renoved (Tr. 97). However, he then
admtted that the permanent stopping was actually "converted"
into a point feeder by knocking down the sides of the walls and
installing boards. | find M. Ball's position to be rather
contradictory. It seens strange to ne that the respondent woul d
go to the expense of constructing a solid masonry bl ock wal |
stopping, only to knock it down to renove a piece of equi pnent
that it knew had to be renmoved in the first place.

M. Ball testified that the purported point feeder was so
designated on the mne map at the tinme the citation issued.
However, the mine map was not produced at the hearing, and
I nspector Gaither testified that the | ocation of the permanent
st oppi ng which he cited was not shown as a point feed on the
wor ki ng mi ne nap mai ntained at the mne office.

I nspector Gaither testified that even if the hole had been
1-foot by 1-foot, he would have issued the citation because air
separati on was not being maintained as required by the plan (Tr.
68). M. Gaither stated that in order to maintain air separation
the cited overcast pernmanent stopping was required to be
constructed and naintained as a solidly cenment bl ock and nortared
wal | as depicted in the sketch which is a part of the plan. He
confirmed that the blocks were replaced and the wall was
recenented in order to achi eve abatenent. Since it was not
reconstructed in the manner in which point feeders are normally
constructed in the mne, the respondent's contention that it was
a point feeder is contradictory (Tr. 72). He testified that point
feeders are constructed with a normal sized hole 4 to 6 feet wide
which is framed by boards which may be renoved and repl aced to
regul ate the anount of air passing through the opening. Since the
cited stopping was not constructed in that nmanner, he believed
that the respondent never intended to use it as a point feeder
Respondent' s counsel conceded that a stopping
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was qui ckly constructed once the citation issued, but contended
that sinply because this done cannot serve to establish that the
respondent did not intend it as point feeder (Tr. 79). Although
counsel alluded to an "obvious valid reason” for constructing the
stopping to achi eve abatenment, since none were forthcomng, | can
only concl ude that abatenment was achieved to insure conpliance
and to preclude the issuance of a closure order

M. Ball asserted that M. Gaither had previously observed
the hole in the stopping before he issued the citation and that
he di scussed the matter with respondent's safety inspector Eddie
Ni chol son. M. Ball stated that prior to the issuance of the
citation, M. N cholson informed himabout "the hol e out
stoppi ng" and asked hi mwhether he (Ball) intended "to make t hat
a point feed." At that point in tinme, M. Ball advised his
general foreman that he wanted the stopping built as a point feed
that night (Tr. 86). M. Ball stated that he knew it was built
that way prior to the issuance of the citation because he went to
the |l ocation an hour or two after the citation was issued and
found it boarded up (Tr. 87). M. Ball admtted that he did not
di scuss the matter with Inspector Gaither until after the
citation was issued.

I nspector Gaither testified that when he observed the
stoppi ng hol e during his inspection, there were no boards
installed across it, a piece of curtain was hangi ng over the
hol e, and he saw no evidence of any construction taking place. He
confirnmed that M. Nicholson was with himand that when he asked
M. Nichol son for an expl anati on, soneone in the inspection party
of fered an explanation that the hole was knocked in the overcast
wall in order to renpove the belt header. At that point in tine,
M. Gaither stated that he informed M. Nicholson that this could
not be done, and that M. Nicholson sinmply replied "W'Il cal
this a point feeder."

Duri ng a subsequent conversation, M. Gither stated that
M. Nichol son advised himthat it was his inpression that the
hol e was knocked out to facilitate the renoval of the belt header
and that the hole was to be sealed up after the equi prent was
taken out. Since M. Nicholson was not called to testify in this
case, and since | find M. Gaither to be a credible wtness,
accept his version of the events. Further, M. Gither's version
contrary to that of M. Ball, supports a conclusion that the
per manent overcast stopping was initially constructed for that
purpose, and that it was not constructed as a point feeder
Further, | reject any notion that the respondent was in the
process of constructing
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a point feeder at the tinme of the inspection. I conclude that it
simply knocked a hole in the pernmanent stopping to facilitate the
renoval of the belt header, and that M. Ball's testinony is
sinmply a less than credible attenpt to justify what was done.

After careful consideration of all of the credible testinony
and evi dence adduced in this case, | cannot conclude that the
respondent has rebutted the petitioner's contention that the
cited overcast stopping was not in fact a bona fide point feeder
I conclude and find that the overcast stopping was not a point
feeder. | accept Inspector Gaither's testinmony with respect to
the condition of the stopping as credible evidence of the fact
that it was not intact and was not constructed and maintai ned as
required by the plan, and that the large hole in the stopping
precl uded the required mai ntenance of air separation between the
belt entry and intake entry. The fact that the purported point
feeder was not so designated on the map, and the fact that
stopping materials were not present or readily available at the
stopping location lend additional support to the inspector's
contention that the overcast stopping was not in fact a
desi gnat ed poi nt feeder.

I conclude and find that the cited overcast stopping in
guestion was in fact a permanent stopping within the meaning of
t he approved plan. The applicable plan provisions found at page
one, including the construction sketches referred to by the
i nspector which are part of the plan, required that such
st oppi ngs be constructed of stacked or nortared conventional or
solid masonry bl ocks. Since the overcast stopping in question was
not so constructed or maintained as required by the plan when the
i nspector found it, I conclude and find that a violation of the
pl an has been established. Since it is clear that a violation of
t he approved plan constitutes a violation of section 75.316, the
citation IS AFFI RMVED

Citation No. 2482924, issued on Decenber 4, 1984, charges a
viol ati on of mandatory standard 30 C.F.R [075.1712-3(a), in that
the bathing facility change roonms were not maintained in a
sanitary condition because of backed-up shower floor drains. The
respondent adnmitted that the violation occurred as stated by the
i nspector who issued the citation, and the parties settled the
matter at the hearing. The parties subsequently filed a joint
nmoti on for approval of the proposed settlenment pursuant to 29
C.F.R [02700.30. The citation was nodified to delete the
i nspector's "significant and substantial” finding,
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and the respondent agreed to pay the full anount of the proposed
civil penalty of $178. After consideration of the argunents
presented in support of the proposed settlenent, the joint notion
I S GRANTED, and the settlenment IS APPROVED

H story of Prior Violations

The parties have stipulated that the respondent has an
"average history of prior violations." However, since the
petitioner did not submit a conputer print-out of the mne
history, | have no way of know ng what an "average" history is or
whet her or not the respondent's conpliance record warrants any
addi ti onal increases or decreases in the civil penalty which
have assessed for the violation in question. However, | have
considered the four prior citations issued by Inspector Zi mernan
at the mne as part of the respondent's conpliance record and
this is reflected in the penalty assessed for the violation in
guesti on.

Si ze of Business and Effect of Cvil Penalty on the Respondent's
Ability to Continue in Business

The parties have stipulated that the respondent is a
medi um si zed operator and that the inposition of a civil penalty
wi Il not adversely affect its ability to continue in business. |
adopt these stipulations as ny findings and concl usi ons on these
i ssues.

Negl i gence

I conclude that the violation resulted fromthe respondent's
failure to exercise reasonable care to insure conpliance with the
requirenents of its ventilation plan. The evidence adduced in
this case established that m ne nmanagenent had know edge of the
exi stence of the hole in the overcast stopping, and | concl ude
that its failure to insure against such a condition constitutes
ordi nary negligence.

Gavity

There is no evidence in this case that the respondent was
experiencing any ventilation problens in the mne at the tine the
citation was issued, and the parties agreed that this was the
case (Tr. 140). Although Inspector Gaither confirnmed that he took
no air readi ngs and did not determ ne whether the air ventilation
was interrupted during the tine the hole in the stopping existed
with a brattice cloth over it, (Tr. 127), the fact is that the
integrity of the stopping was not maintained and conplete air
separation as required by
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the plan was not maintai ned. Further, the overcast stopping was
an intergral and inportant part of the underground ventil ation
system and net hane and dust-control plan. Under the circunstances,
I conclude and find that the violation was seri ous.

Good Faith Conpliance

The parties stipulated that the violation was tinely abated
in good faith, and | adopt this as ny finding on this issue.

Significant and Substantial Violation

The petitioner advanced no argunments as to why it believes
that the violation is significant and substantial, and the
i nspector's testinony does not address this question. As pointed
out earlier, the inspector nmade no air readings and did not
determ ne whether or not the ventilation was interrupted. As a
matter of fact, he conceded that even with the brattice cloth
over the hole in the stopping, any | eakage would be m ni nal and
"so small you couldn't nmeasure it." He also stated that while air
separati on was not naintai ned because the pernmanent stopping was
destroyed, he conceded the possibility that separation was
mai nt ai ned even with the brattice cloth over the hole (Tr. 129).
Under the circunstances, | cannot conclude that the petitioner
has presented any evidence to support a conclusion that the
viol ation presented a reasonable likelihood of an accident or
injury of a reasonably serious nature. Accordingly, the
i nspector's "S & S" finding IS VACATED

Penal ty Assessnent

On the basis of the foregoing findings and concl usi ons, and
taking into account the requirenments of section 110(i) of the
Act, | conclude and find that a civil penalty assessnent in the
amount of $200 is appropriate and reasonable for the section
104(a) G tation No. 2482846, issued on Decenber 11, 1984.

CORDER

The respondent 1S ORDERED to pay a civil penalty in the
amount of $200 for the violation in question. Respondent is also
ORDERED TO PAY a civil penalty in the anbunt of $178 for Ctation
No. 2482924, which has been settled by the parties. The civil
penal ty assessnment paynments are to be nade to MSHA
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within thirty (30) days of the date of this decision and order.
Upon recei pt of paynment, this case is dism ssed.

Ceorge A. Koutras
Admi ni strative Law Judge



