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Appear ances: Robert Fitz, Esq., Ofice of the Solicitor,
U S. Department of Labor, Dallas, Texas, for
the Petitioner/ Respondent;

Steven R McCown, Esq., Jenkins & Glchrist,
Dal | as, Texas, for the Contestant/Respondent.

Bef or e: Judge Koutras
Statement of the Proceedi ngs

These proceedi ngs concern proposals for assessnment of civil
penalties filed by MSHA agai nst Austin Power, Inc., pursuant to
section 110(a) of the Federal Mne Safety and Health Act of 1977,
30 U.S.C. [0820(a), seeking civil penalty assessnents totalling
$10, 000, for three alleged violations of mandatory safety
standards 77.1607(g), 77.1710(g), and 77.404(a) or 77.205(e).
Docket No. CENT 86A40 is the civil
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penal ty proceeding, and Docket Nos. CENT 86A59AR, CENT 86A60AR,
and CENT 86A61AR, are the contests filed by Austin Power
chal l enging the legality of each of the section 104(a)
"significant and substantial"™ (S & S) citations.

Austin Power filed tinely answers and contests, and the
cases were consolidated for a hearing which was held in Dall as,
Texas. The parties filed posthearing proposed findings and
concl usi ons, and the argunents presented therein have been
considered by ne in the course of these decisions.

| ssues

The issues presented in these proceedings are (1) whether
the cited mandatory safety standards are applicable to the
al l eged fact of violations; (2) whether the alleged violations
were "significant and substantial;" and (3) the appropriate civil
penal ti es which should be inposed for the violations in question
Addi tional issues raised by the parties are identified and
di sposed of in the course of these deci sions.

Applicable Statutory and Regul atory Provi sions

1. The Federal Mne Safety and Health Act of 1977, Pub. L.
95A164, 30 U.S.C. 801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. 0820(i).
3. Commission Rules, 20 C.F.R [2700.1 et seq.

Sti pul ations
The parties stipulated to the followi ng (Tr. 8A10):

1. Austin Power, Inc. was incorporated under the | aws
of the State of Texas on June 10, 1976.

2. Anong ot her things, Austin Power, Inc. has been an
i ndependent contractor, engaged in construction at the
Big Brown Strip, a surface coal mne owned and operat ed
by Texas Utilities Conpany in Freestone County, Texas.
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3. The Big Brown Strip is a "mne,” within the nmeaning and
definition of Section 3(h) of the Federal Mne Safety and Health
Act of 1977, hereinafter referred to as the Act.

4. Austin Power, Inc. is an "operator” within the
meani ng and definition of Section 3(d) of the Act.

5. On Monday, August 19, 1985, Jeff Arent, Kevin
Saul sburg, and Steve Smth were enpl oyed by Austin
Power, Inc. at the Big Brown Strip and were "m ners"
wi thin the neaning and definition of Section 3(g) of
the Act.

6. The products of the Big Brown Strip enter or affect
interstate commrerce

7. Ctation Nos. 2339411, 2339412, and 2339413 and the
nodi fications thereof, were served upon Sydney Wodson
respondent's superintendent, by authorized representatives
of petitioner on the dates and at the tinmes and pl aces
stated therein, and may be admitted into evidence for the
pur pose of establishing that they were so issued, but not
for the purpose of establishing the violations alleged therein.

8. The miners enpl oyed by respondent worked a total of
41,012 hours in all mning activity in 1985.

9. Respondent denonstrated good faith in attenpting to
achi eve rapid conpliance after being notified of the
al | eged vi ol ati ons.

During the course of the hearing, Austin Power's counse
stipulated that the proposed civil penalties assessed by MSHA for
the violations in question will not adversely affect Austin
Power's ability to continue in business (Tr. 188).

Di scussi on

Thi s case concerns a fatal accident which occurred at the
Big Brown Strip Mne construction site on August 19, 1985. The
mne is a surface coal m ne owned and operated by the Texas
Uilities Conpany. Austin Power is an independent contractor
subject to the Act who at the tine of the accident
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was in the process of constructing and erecting a cross-pit
spreader at the site for Texas Uilities. The spreader was
manuf act ured by DeMag Company, a Gernan concern, and Austin Power
was under contract with that firmfor the construction and
erection of the spreader at the mne site.

At the time of the accident, three enployees of Austin Power
were engaged in certain work on a 20Aneter boom an integral part
of the spreader. The enpl oyees were engaged in work connected
with the placenment of certain counter weights on the boom and the
installation of a wire rope choker on the boom for the purpose of
facilitating the novenent of the boomin a lateral direction by
means of a 518 link belt crane and cherry picker. Wile
performng their work froma wal kway or catwal k | ocated on one
side of the boom the boomwas subjected to a sudden and
unexpect ed "whi pl ash” action caused by the failure of an eyel et
| ocated at the back end of the boom The boomraised up and
propelled the three enpl oyees off the wal kway where they were
standing in an upward direction into the air, and one enpl oyee,
Steven Smith, fell to the ground bel ow and suffered fata
injuries. The other two enpl oyees managed to conme down on the
wal kway structure which they grabbed as they cane down, and they
subsequent |y wal ked of f the boomto safety and were not injured.

MSHA | nspector Donald R Summers conducted an acci dent
i nvestigation on August 20, 1985, and prepared a report (exhibit
PA5). Based on the information received by Inspector Sunmers
during the course of his investigation, he issued a section
107(a) inmm nent danger order, and three section 104(a), S & S
citations. The inmm nent danger order is not in issue in these
proceedi ngs, but the citations are. The narrative description of
the cited conditions or practices as stated in the citations
i ssued by Inspector Summers are as foll ows:

Citation No. 2339411, August 20, 1985, 30 CF.R O
77.1607(g). "The Link Belt 518 operator was not notified by
signal or other neans that all persons were not in the clear
before starting or noving equi pnent in that 3 enpl oyees were on
the 20Ameter cross pit spreader boom which was being noved by the
[ink belt."

I nspect or Summers subsequently nodified the citation on
Cctober 8, 1985, to include the follow ng condition or practice:
"The linkbelt 518 operator was not certain that all persons were
in the clear before he put his machine into operation. Three (3)
enpl oyees were on the 20 neter cross
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pit spreader boom whi ch was bei ng noved by the |inkbelt
operator."

Gitation No. 2339412, August 20, 1985, 30 C.F.R O
77.1710(g) .

Three (3) enployees were on the 20 neter cross pit
spreader boomwas (sic) wearing safety belts but the
lines was (sic) not tied off. Due to equipnent failure
the boomflip (sic) upward. The three (3) enpl oyees
were thrown fromthe platform one fell to his death.
The two renmi ni ng enpl oyees nmanaged to grab hand rails
and clinb (sic) to safety.

Citation No. 2339413, August 20, 1985, 30 C.F.R [O77.205(e)
or 77.404(a).

The el evated wal kway along the left side of the 20
nmeter boomon the cross pit spreader was not maintai ned
in good condition in that the hold downs for the fl oor
pl ate had been renmoved. The boomflip (sic) upward due
to equi pnent failure, the floor plates came | oose and
fell to the ground. One (1) of the three enpl oyees on
the wal kway fell to his death.

MSHA' s Testi nony and Evi dence

MSHA | nspector Donald R Summers, testified as to his
background and experience, and he confirmed that he conducted an
i nvestigation of the circunstances surrounding the fata
accident. He identified copies of the citations he issued as a
result of the investigation, and also identified a copy of the
i nvestigation report and certain photographs which he took during
the investigation (Tr. 15A38). He confirned that he began the
i nvestigation on the norning of August 20 (Tr. 17).

Wth regard to photographic exhibit PA16, of the cited
wal kway and the clanmps which M. Sumers cl ai red were not
secured, he conceded that he did not know the condition of the
wal kway prior to the accident, nor did he know whether the
wal kway was secured prior to that incident (Tr. 33).

M. Summers stated that conpany representati ve Whodson
acconpani ed himon a "quick wal k through | ook" of the accident
area and expl ained that the 518 |inkbelt crane was connected to
the end of the 20 neter boomin order to nove
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the boomfroma westerly direction to an easterly direction to
facilitate the | oading of certain counter-weights on the machine,
and that the machine could not nmove under its own power (Tr. 40,
44)y. M. Sunmers confirmed that M. Wodson identified the three
enpl oyees who were on the boom but he could not state whether
M. Whodson expl ai ned what the three were doing on the boom
Soneone el se advised himthat one of the enpl oyees was on the
boom securing a choker on the end of the boom and he pointed out
the choker in question in photographic exhibit PA7, in the
center, hooked on the right-hand | ower corner of the beam on the
end of the boom He was told that the accident victimhad secured
this choker at the location shown in the photograph (Tr. 41A43).

M. Summers was of the opinion that none of the enpl oyees
shoul d have been on the boomwhile it was being noved, but he saw
no reason why they could not be there prior to its being noved
(Tr. 49). He saw no reason why the choker in question could not
have been installed while the boomwas stationary and not being
nmoved (Tr. 50).

M. Summers stated that his investigation revealed that the
accident victimwas in the process of placing the choker over a
brace on the end of the 20Ameter boomin order for a cherry
pi cker to receive the boomwhen it passed under another 70Aneter
boom The linkbelt crane could not pass under the 70Ameter boom
and anot her piece of equi pment was to be used to connect onto the
boomin order to pull it in a westerly direction. M. Sumers
stated further that it was his understanding that the victimwas
standing on the | eft-hand wal kway at the end of the boom as shown
i n phot ographi ¢ exhi bit PA7, and while he was inside the wal kway

hand rail, he was |eaning over the hand rail connecting the
choker. M. Summers stated that if the victimwas |eaning over
the hand rail, he should have been tied off by a safety | anyard

(Tr. 51A52). Although the investigation revealed that the victim
was wearing a safety belt, it was not secured (Tr. 52).

M. Summers stated that his investigation reveal ed that
whi l e the boom wal kway was secured within the hand rails,
sometine during the constructi on phase of the cross-pit spreader
the Il eft-hand wal kway had been renmoved in order to all ow access
to the electrical cable located in a tray under the wal kway and
for painting purposes. The wal kway had been renpved and not
secured back in place (Tr. 52). Al of the wal kway had cl anps
renoved or either not secured back in place (Tr. 52).
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On cross-exam nation, M. Summers confirmed that he has
i nspected the mne site at |east once a nonth, and that aside from
the citations issued in the instant proceedi ngs, he has issued only
two prior citations at the site in the past 3 years. He agreed
that the conpany makes a good faith effort to conply with the
law. He also confirmed that he had previously inspected the
cross-pit spreader and |linkbelt crane and never issued any
citations for any violations on that equi prment. He al so observed
the crane operators operating the equi pment, and had no probl em
with the manner in which they did their work (Tr. 56A57).

M. Summers stated that he issued the citations to Austin
Power because it was in charge of the erection site for the
cross-pit spreader. He confirnmed that the DeMag Conpany desi gned
the manuf actured the spreader and the 20Ameter boom and he coul d
not state whether that conpany had supervisors on the site to
i nsure that Austin Power was erecting the spreader in conpliance
with their specifications (Tr. 59).

M. Summers stated that the failure of an eyelet used to
connect a hydraulic device used to |ower and raise the 20Aneter
boomto the boomis structure was a contributing factor to the
accident (Tr. 61). The failure of the eyel et caused the boom
counter weight to take over and resulted in the sudden and
unexpected raising of the end of the boom M. Sunmmrers confirnmed
that he had previously observed the eyel et before the accident,
and saw not hi ng whi ch caused hi many concern. He al so confirnmed
that fromhis prior inspections of the equipnent, including the
eyel et, no one could have foreseen that the eyelet would fai
(Tr. 63).

The 20Anmeter boomis one part of the entire cross-pit
spreader machi ne. The boom was descri bed as a conveyor which
received dirt that was renoved or stripped fromthe ground. The
70Anet er boomal so digs dirt fromthe ground, but from another
area of the open pit mne. The excavated materials from both
boons are received by the spreader and di scharged in ot her
| ocations. M. Sumers described the boons as novabl e conveyor
systens which receive the materials which are dug by the bucket
wheel escal ator part of the spreader. Al though the digging
appar atus and boons are separate pieces of equipnent, they are
connected together electrically (Tr. 66). The two cranes in
guestion were sinply used to reposition one portion of the
20Anet er boom while the counter-weights were being | oaded (Tr.
65) .

M. Summers stated that the 20Ameter boom has wal kways or
catwal ks on both sides of the boom conveyor. The wal kways
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are equi pped with a standard guard rail consisting of a top rai
approxi mately 42 inches off the wal kway surface, and a mdrail

It also has a toeboard constructed of angle iron. Although the
boomis designed to nove up and down and |left and right, M.
Sunmers was of the opinion that enpl oyees should not be on the
wal kway while the boomis in operation. He believed that a chain
shoul d be across the access to the wal kway, with a sign

i ndi cating that no one should be on the boomwhile it is in
operation (Tr. 69). M. Sumrers confirned that no one from Austin
Power, DeMag, or Texas Utilities ever informed himthat enpl oyees
were not to be on the boomwhile it was in operation, and that
this is sinply his opinion (Tr. 71).

M. Summers confirned that the cross-pit spreader nobves on
tracks, and that when it noves, the 20Aneter boom al so noves
because it is attached to the spreader. He did not know how many
enpl oyees woul d be on the spreader while it was in operation, and
he assuned that one enpl oyee woul d have to operate the spreader
and two others would have to operate the bucket wheels at the end
of the 20 and 70 neter boonms (Tr. 72). He described the cross-pit
spreader as a structure approximately a half a mle |long and 500
to 600 feet high, and the super structure |ooks "much like a
large ship out in the mddle of the mine," with catwal ks and
wal kways all over it (Tr. 74).

M. Summers stated that on the day of the accident, five
counter weights, approximtely 24,000 pounds each, were being
| oaded onto the boom and the boomdid not have any independent
power while this was being done because the power had not been
connected (Tr. 76A78).

M. Summers confirned that the crane in question was used to
l[ift the boomin order to renove sonme cribbing fromunder it, as
well as noving it fromleft to right, or fromeast to west. The
only lifting action of the crane would be for the purpose of
renovi ng the cribbing, and once this was done the |inkbelt crane
was to be used to rotate the 20Aneter boom back under the
70Amet er boom Since the |inkbelt crane could not nove the
20Anet er boom conpl etely under the 70Aneter boom a cherry picker
was to be used for this task, and he saw nothing wong with this
entire procedure (Tr. 81).

M. Summers stated that Austin Power has a safety program
and he confirmed that it has a mandatory policy requiring
enpl oyees to be tied off if they are in danger of falling. He
stated that during the tinme he has inspected the facility he has
never previously cited Austin Power for a
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viol ation of section 77.1710(g). He confirnmed that he had been on
the same cited 20Aneter boom wal kway in the past while inspecting
the spreader and did not wear a safety belt (Tr. 103). Wth
regard to his application of section 77.1710(g), M. Sunmers
stated as follows (Tr. 104A106):

Q Thank you. Now, let's take a hypothetical, that you
were inspecting the 20Aneter boom and you were wal ki ng
out to the end of the boom but you weren't performng
construction work. Is that right?

A. That is right, sir.

Q And you didn't have to be tied off in that
situation, did you?

A If I was wal king out there, you couldn't tie off and
wal k down the boom

Q kay, let's say you were wal king out there and you
were inspecting it and the eyelet failed.

A. Ckay.

Q And you weren't tied off. And the same thing m ght
have happened to you that has happened to M. Smith,
wouldn't it?

A. If the floor plate and all that hadn't been secured,
nmore than |ikely would have.

Q And woul d you have been, then, in non-conpliance
with 1710(g)?

A No, sir.

JUDGE KQUTRAS: Wy not ?

THE WTNESS: | was travelling fromone area to the
other. | wasn't perform ng any work that would be
requiring ne to be outside the hand-rail.

JUDGE KOQUTRAS: So that pre-supposes that this

particul ar individual at the tine of the accident was
outside the hand-rail ?
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THE W TNESS: Yes, sir.

MR, MCCOMN: So the point of your issuance of a
citation, which | assune that since these other

gentl emen, M. Caneron and ot her peopl e--your

supervi sors--aren't here, the whole point on the
citation is that a man was outside the hand-rail, and
therefore, that was the danger. Right?

THE WTNESS: And performng work at a el evated area
MR MCCOMN:  So- -
THE W TNESS: He shoul d have been tied off.

MR MCCOMN: So the other two enpl oyees that were up
there, if they were just standing around, they didn't
need to be tied off?

THE W TNESS: They woul dn't have to be tied off, sir.

MR MCCOMN: But for the fact that they were able to
grab hold of the side of the catwal k, they would have
been killed just as nuch as M. Smth had, woul dn't

t hey?

THE W TNESS: Rat her fortunate

In response to further questions, M. Sumrers stated that
had it not been for the sudden jerking of the boom caused by the
eyelet failing the other two enpl oyees on the boomwere not in
danger of falling. He conceded that he issued the citation
because of his concern that the three enpl oyees were on a piece
of movi ng equi pnent and his belief that they should not have been
there in the first place. M. Sunmers knew of no mandatory
standard that specifically prohibits work on a noving pi ece of
equi prent. Assumi ng he saw three enpl oyees on a catwal k 36 feet
above ground on a noving pi ece of equipnment, he would issue a
section 107(a) i mm nent danger order because of the danger of
falling even though they may be protected by a hand rail, because
t he wal kway woul d be unstable (Tr. 108A109).

M. Summers stated that no enpl oyees would be required to be
on the end of 20Aneter boom while the counter weights are being
| oaded, and that they would be positioned at the
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rear of the boom giving hand signals to the crane operator. He
conceded that he has never observed counter weights | oaded, and
assuned that since they cannot be observed fromthe ground,
sonmeone had to be there (Tr. 111). He suggested that no one
shoul d be on the end of the boomwhile it is being noved, and
that there would be I ess of a danger if they were at the rear of
t he boom because the novenent woul d be slower (Tr. 112). He
conceded that at sonme point in tine soneone had to go the end of
the boomto disconnect the |inkbelt crane and hook the cherry

pi cker to the boomin order to nove it under the 70Ameter boom
and that the eyelet could have failed at that point in tinme

bef ore the boom was noved (Tr. 113).

Wth regard to the wal kway grating citation, M. Sumers
stated that while it was his opinion that section 77.205(e)
applies to the condition that he cited, section 77.404(a) and
77.1606 were equally applicable (Tr. 114). He confirmed that he
did not issue the anended citation, and still believes that
section 77.205(e), is the better standard (Tr. 114). M. Sunmers
confirmed that he had nothing to do with the civil penalty
assessnents in this case, and that he had no conmuni cation with
anyone in MSHA's office of assessnents (Tr. 120). M. Sunmers
believed that the conditions he cited as violations were
contributing factors to the fatality which occurred in this case
(Tr. 123).

Wth regard to the wal kway grating fasteners, M. Sunmers
stated that if they were properly connected to the grating, they
woul d have prevented the grate fromnmoving in either lateral or
vertical directions. He stated that in photographic exhibits PA15
and PA16, the clanps are not extended all the way under the
wal kway or under the piece of angle iron, but only hal fway. He
poi nted out that the right-hand wal kway was properly secured with
the clanps and none of the grating was thrown off or disrupted
when the accident occurred. He assuned that the reason that al
of the grating on the left side of the boomwas not thrown off
was the fact that the raising of the boomwas |ess violent at
that location (Tr. 124). He confirned that the 20Ameter boom was
still under construction at the tinme of the accident, and that a
few adjustnments were still to be made before it was placed into
operation (Tr. 124).

M. Summers confirned that the | ocation where the eyel et
failed was the sanme side as the wal kway on which the acci dent
victimwas standing. H's investigation revealed that the grate
clips or fasteners were not broken off by the force of the eyelet
br eaki ng, but were sinply | oose and unsecured. He had no way of
knowi ng whet her the force of the boom novi ng



~1682

because of the failure of the eyelet caused the fasteners to cone
| oose, and that he was inforned by M. Wodson and M. Arent that
the floor grating had been renoved and not secured back down (Tr.
126). M. Sumers stated that there was a difference of opinion
as to whether the accident victimfell through the openings that
were | eft when the wal kway grating flipped up, or whether he went
over the top of the hand railing (Tr. 127). Had the wal kways been
fastened down, the victimcould possibly have cone down on the
wal kway when he was catapulted into the air rather than down

bet ween the opening (Tr. 127).

M. Summers stated that the information he received during
his investigation through the interviews with the survivors
indicated that the three enpl oyees on the 20Aneter boom at the
time of the accident were instructed to go out on the boomto tie
the choker on in order to facilitate the noving of the boom under
the 70Ameter boom The breaking of the eyelet had a "whipl ash
effect,” and when the end of the boomflew up and settled back
down, six or eight of the wal kway pl ates cane out of the channe
and fell to the ground (Tr. 129).

Russell Crowell, testified that he is presently enpl oyed by
Erection and Rigging Inc., Wite Oak, Texas, and that at the tine
of the accident in question he was enpl oyed by Austin Power at
the Big Brown Strip as an iron worker-rigger and crane operator
He stated that he has 9 years of experience as a crane operator
and confirmed that he was operating the 518 |inkbelt crane on
August 15, 1985. He descri bed what he was doing as follows (Tr.
132A134):

A. About 10:00 I was instructed to bring the rig up to
the 20Ameter receiving boom to tie onto it, and after
| tied onto it, we picked it up five, six inches,
enough to get the shoring out fromunderneath it;
tracked backwards with the rig, which swng the
20Aneter boomfromthe westerly to the easterly
position; stayed in a dogged off position for around
five and a half hours, while they | oaded counter

wei ghts with another crane fromthe other side.

Q What tinme, or can you give us an approximate tine
that you finished, or that the shoring was renoved from
t he 20Anmet er boom so you were able to swing it around?
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A. That wasn't maybe 45 minutes. It wasn't very | ong.

* * * * * * * * *

A. After the fifth counter weight was | oaded and into
position, | was instructed to slack off, which I
slacked the rig off. It was suspended by itself; they
checked for novenent on the boom there wasn't any. |
was instructed to pick back up enough just to get ny
chokers taut. The rigging was taut and I wal ked the rib
back into position, just a reverse procedure to what we
had done that norning.

And just prior to getting, oh, 30Afoot or so from
comng up to transferring the rigging fromthe 518 to
cherry picker, the pin failed and the | oad went up and
St eve came down.

Q Who was giving you the instructions on what to do
t hat day?

A. There were several people involved, anong one Al vin,
the German; Wody and Pat Patterson. At one tinme, Jim
VWite may have even rel ayed signals.

Q Now, Wody is Sydney Wodson, the job
superintendent. Is that right?

A. Yes.

Q And who is JimWite?

A. At that tine was general foreman on the project.

Q Now, | understand that you were attenpting to sw ng
t he 20Anmet er boom under the 70Ameter boomso it could
be tied onto with a cherry picker. Is that correct?

A. Yes.

Q Was anybody on the 20Aneter boom when you were

attenpting to swing it around so it could be tied onto
the cherry picker?
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Yes.

Who was on it?
Jeff Arent, Kevin Saul sburg and Steven Snith

Do you know why they were on it?

> 0 » O >

They had work to do out there; they had to be out
here to transfer the rigging.

M. Crowell stated that he did not actually see the
accident, but saw the accident victimSteven Snith in the air. He
expl ai ned that his view was obstructed by the boomand that M.
Smith was on the back side of the boom He confirmed that he was
not present when the three enpl oyees were told to go up on the
boom (Tr. 136).

On cross-exam nation, M. Crowel|l stated that in addition to
i nstructions by an enpl oyee of DeMag Conpany, he al so received
instructions from M. Wodson with respect to the lifting of the
20Aneter boomwith the crane for the purpose of renoving the
cri bbing. The boomlifted just enough to renove the cribbing, and
he denied that his operation of the crane had anything to do with
the failure of the eyelet, or that the crane put any undue stress
on the boom (Tr. 140). He experienced no difficulty in noving the
20Aneter boomlaterally and indicated that it was "free-sw nging"
(Tr. 141). Wth regard to the novenent which was experienced, he
stated as follows (Tr. 141A142):

Q Now you testified that there was a novenent between
the | oading of the third and the fourth counter weight.
At that tinme, when that happened, did you feel like
there was any problemw th any part of the construction
process that was goi ng on?

A. No, | didn't. | couldn't see what was going on the
back side, and at the time of these counter weights
bei ng | oaded, when they would |l ower theminto the
framework, they would bunp the counter weight framework
that they set in, and I was getting bunps and shocks
all day long. But that was when there was counter

wei ghts being | oaded. And at this tine |I could tel
fromthe position of the other rig that he wasn't
coming inwith a
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counter weight. He was swung out the other way.

Q So, this particular novenment that you felt was
unrelated to a | oading of a counter weight. Is that
correct?

A Yes, it was.

Q And that is the one that you also feel, in your
opinion, M. Smith noticed, too?

A. Yes, he asked me if | had done anything, was | stil
dogged off. And | said yes, | am dogged off, |
didn't--haven't touched anyt hi ng.

Q Did you report this novenent that you felt between
the third and fourth counter weight to anyone?

A. No, not until the 20th, in retrospect. W got to
t hi nki ng about it.

Q Do you know if M. Smth reported it to anyone?

A. No, he did not. He turned around and went right back
to | oadi ng the counter weights.

M. Crowell confirmed that he considered M. Smith to be a
good and safe worker, and that they worked together as riggers.
M. Cowell confirmed that when he began to sw ng the 20Aneter
boom back into position just before the accident he knew that the
three enpl oyees in question were still on the wal kways, but did
not consider themto be in any danger because the boom or | oad
was not freely-suspended, but was pinned to the main frame with
the eyelet which failed, as well as by big pins at the ful crum
(Tr. 144). In his view, no part of his crane posed a danger to
the three enpl oyees who were on the boom He believed that al
three individuals were clear and free from any danger fromthe
boom or the crane he was operating (Tr. 144).

M. Crowell stated that when the eyelet failed, and the | oad
went up, he had eye contact with M. Smith as he fell to the
ground bel ow, and that he noticed M. Saul sburg's |egs dangling
out from "underneath the off side" of the boom (Tr. 145).
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In response to further questions, M. Crowel|l confirned that
had in the past worked on the wal kway at the end of the boomin
guestion adjusting chokers or tension on the belt, or doing a
nunber of other things. He confirned that M. Smith was rigging a
choker at the end of the boom and while he could not see the
side of the boomwhere M. Smith was working, he assuned he was
ri ggi ng one of two chokers shown in photographic exhibits PA10
and PA11, but was not certain as to which one he was working on
at the tine of the accident (Tr. 147). He believed that the
choker located at the end of the boomwas installed earlier in
the day while the boomwas still in its original position on the
cribbing. Assuming that M. Smith installed that particul ar
choker, M. Crowell believed that he could have done it while on
hi s hands and knees by reaching through the wal kway nmd-rail. He
bel i eved the other choker could have been installed by pulling up
a piece of the grating and wapping it. He confirmed that he had
installed chokers in this fashion in the past, but that he used a
safety belt and was tied off. He confirmed that he always tied
of f "when you stand a chance of falling.” He explained that if a
pi ece of grating were renoved, there is a chance of falling
because "that | eaves an open hole, and you are bent over into it"
(Tr. 150). Wen asked why M. Smith was not tied off at the tine
of the accident, M. Crowel|l responded "He felt there was no
danger, | amsure. The grating was--mnust have been in place, or
somet hing. | know Steve just wouldn't junp right out there and
take a chance" (Tr. 150).

M. Crowell believed that the failure of the eyelet was a
"freak design,” and that he had never experienced this before. He
confirmed that he saw sone of the grating fly off the wal kway and
that it hit the ground just prior to M. Smith. He stated that
"it all happened at once, * * * it was raining grating and one
body" (Tr. 150). Wth regard to the grating in question, M.
Crowel | stated as follows (Tr. 151A152):

THE WTNESS: It is secured grating. It is in there. The
only way that it could have cone out would be the way
that it--to have had a pin failure and that thing have
such a whiplash attitude. The grating--for it to conme
out of those channel s--had to conme straight up, turn on
edge and then go through the hole, because the catwalk
framework is made out of angle iron that is turned in
toward each ot her
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The only novenent of these--and especially these here

are fitted pieces of grating; they are mtered in. So you
don't have any clearance left or right in this angle iron
frane, and as long as all pieces of grating were in, you
have no forward and back novement. The only novenent t hat
you coul d have woul d be straight up. And when the pin
failed, it catapulted everything. It threw the grating
strai ght up.

JUDGE KOQUTRAS: Woul d you have any--as a rigger, would
you have any problemw th wal king on sone grating that
wasn't pinned or secured the way it was supposed to be?

THE WTNESS: No, not in that type of design

* * * * * * * * * *

JUDGE KOUTRAS: Let ne ask you this. As a rigger, let's
assune--this is a hypothetical. Let's assunme that a
coupl e of pieces of wal kway are renoved, and you had to
go up and wal k on the supporting steel structure to do
some work, w thout any wal kways under it. Wuld that
cause you any probl em

THE W TNESS: No

JUDGE KQUTRAS: Why wouldn't it?

THE WTNESS: It is an acceptable risk. Whenever you
hire in in this business and putting a rigging belt on
it is high risk. You better know what you are doi ng.
JUDGE KOUTRAS: Wbul d you be tied of f?

THE WTNESS: Not while I was noving, | wouldn't.

JUDGE KOQUTRAS: Wil e you were wal ki ng al ong t hat
structure, you wouldn't be tied off?

THE WTNESS: Not while | was noving
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JUDGE KQUTRAS: Wien woul d you tie yourself off?

THE W TNESS: When | stopped and got to nmy work station

M. Crowell stated that he was not famliar with the safety
standards cited as violations in this case. Wen asked to explain
hi s understandi ng of section 77.1607(g) requiring equi prent
operators to be certain, by signal or other neans, that al
persons are clear before starting or nmoving equi pnent, he replied
as follows (Tr. 154A157):

THE WTNESS: Yes, it is your responsibility not to junp
into arig, crank it up and run over the nechanic that
i s changi ng your oil.

JUDGE KOQUTRAS: Very well put. Very well put. What kind
of instruction do you get with regard to that safety
standar d?

THE WTNESS: | was flagged to propel the rig

JUDGE KOQUTRAS: Did it ever dawn on you on this day
that, with these three people being on that 20Aneter
boom that you nmay have been violating sone safety
standard by nmoving that rig while these three fellows
were on there?

THE WTNESS: No, it was not a freely-suspended | oad

Had it been a freely-suspended |oad, | nmay have had
some thoughts on the matter, but it is not like riding
a connector up on a ball, which happens frequently in

the construction business. It wasn't that type. It was
a main structural conponent. You know, in retrospect,
sure they shouldn't have been there, but then again--

JUDGE KOQUTRAS: Wiy do you say they shouldn't have been
t here?

THE WTNESS: Well, you know, the accident happened is
why. But they could have just as easily have been
there, had that pin not failed. It was an acceptable
risk to the rigger.
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JUDGE KOQUTRAS: What do you nean by a freely-suspended | oad?

THE W TNESS: One where the crane is in total control of
it, that 1 amnot pinned off, as | was with that. One

end was pinned off. | wasn't applying any lift. | was
applying |l ateral novenent, |left and right, just
SW ngi ng.

JUDGE KOUTRAS: Now, what are your instructions as a
crane operator to | ook out for that nechanic that you
just nentioned when you defined the standard for ne
here? If you are lifting a free-l1oad, so to speak, do
you stop, look, see if anybody is on it or clear of it
before you attenpt to nove it, or just what procedure
there do you do?

THE W TNESS: Yes, you use your years of experience and
common sense and judgnent call on all lifts. | have

shut lifts down in the mddle of a lift because |I knew
it was going to be unsafe. And I amnot afraid to. That
is part of my responsibility. Had | had any--had |I known
nmy rig woul d have been in any bind or anything |ike

t hat, sonebody woul d have definitely known about it.

JUDGE KOQUTRAS: How about blind lifts? Have you ever had
occasion to lift lifts that were totally out of sight?

THE W TNESS: Yes.

JUDGE KOQUTRAS: Well, what procedure did you use there
to ascertain whether or not there was anyone--

THE WTNESS: Well, you can either use wal ki e-tal ki es,
you can use headset with radi o/tel ephone, or you can
tel egraph signals by hand signals.

JUDGE KOQUTRAS: But in this case, you knew three nen
were up there, right?

THE W TNESS: Yes.
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JUDGE KOUTRAS: Because one had signalled to you, M. Smth
hi nsel f?

THE WTNESS: That--prior to the accident. That was two
hours before.

JUDGE KQUTRAS: Oh, | see.

THE WTNESS: It wasn't just before it happened, no.
This was two hours earlier, when we were | oadi ng
between three and four. And we put in four and five.

JUDGE KOQUTRAS: Were they up there when you were doi ng
the slight lifting to get the shoring out?

THE W TNESS: No.

JUDGE KQUTRAS: You indicated in response to questions
by M. Fitz that when you were naneuvering that

20Amet er boom that these three nmen were out there, and
one of your responses was, well, they had to be there
because they had sone work to do.

THE W TNESS: Uh- huh.

JUDGE KOQUTRAS: So you were aware that they were out
t here doi ng sonet hi ng?

THE W TNESS: Yes.

JUDGE KOQUTRAS: And they were kind of out of your line
of sight?

THE WTNESS: They were in the blind on ny side, yes. |
knew t hey were up there.

JUDGE KOUTRAS: And you say it is not unusual for there
to be this lateral novenment with people on it doing
wor k?

THE W TNESS: No, not unusual .

M. Crowel|l stated that he did not know how cl ose he would
bring the 20Ameter boomto the cherry picker so as to transfer
the boom fromthe 518 crane to the cherry picker and that this
woul d have been a "supervisor's call shot." He
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i ndi cated that he woul d have manuevered his crane as cl ose as
possi bl e, and that the choker woul d have been passed and
installed by hand fromthe boomto the cherry picker. He believed
that this could have been done by someone on the wal kway while
inside the hand rail (Tr. 158).

Jeffrey D. Arent, testified that he no | onger works for
Austin Power, but was so enployed as a hel per for approximately 6
nmont hs, includi ng August 19, 1985, the day of the accident. He
confirmed that he, M. Smith, and M. Saul sburg had been wor ki ng
on the boomall day installing counter weights. M. Smith
sumoned himto go to the end of the boomto see if it was
stable, and they deternmned that it was and that it had no
nmoverment. M. Arent confirnmed that M. Smth placed a choker on
the end of the 20Aneter boom He identified photographic exhibits
PA7 and PA8 as the boom wal kway | ocation where they were | ocated
at the tinme of the accident, and he stated that M. Smith was at
the end of the boom and that he (Arent) was at the other end
where there is a bend in the wal kway as shown in exhibit PA8. M.
Arent stated that he observed M. Smith tie the choker onto the
end of the boom by bending over the hand rail "not very far out,
and he observed that M. Smith "wapped the choker around the
beam and put the eye through the other eye." He stated that M.
Smith "just had his head just barely out and his hands were out
there" (Tr. 163).

M. Arent stated that he could not recall whether the boom
was stationary or was being noved in a lateral direction while
M. Smith was installing the choker. Wen the eyelet failed, M.
Arent stated "all | remenber is that | went up and hit ny head"
and that he cane down in that sane spot where there was an extra
beam M. Arent stated that he hit his head on the overhead
wal kway roofing, and when asked whether he was aware that the
wal kway grating was not fastened down before he went there with
M. Smith, he responded "we didn't pay no attention to it" (Tr.
164). He stated that M. Saul sburg was between himand M. Snith
on the wal kway. Wien the eyelet failed, M. Saul sburg al so went
up in the air and hit his head, but came down and caught hinself.
He confirmed that he and M. Saul sburg were able to cone off the
boom by wal ki ng down the sides. Wien the eyelet failed, he did
not see what happened to M. Smith and M. Saul sburg because "I
was worried about nyself" (Tr. 166).

On cross-exam nation, M. Arent exam ned photograph exhi bit
PA7, and stated that the choker at the end of the boomwhich is
circled in blue in the photograph was not the one that M. Smith
was installing at the time of the accident.
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He stated that M. Smith had installed that choker prior to the
accident, and that the one he was installing at the tinme of the
acci dent was the choker which is shown around the wal kway
structure outby the end of the boom M. Arent marked an "X
where he believed M. Smith was | ocated installing the choker
just before the accident. He then stated that the "X' mark is
where he observed M. Smith putting on the choker that he
testified to on direct exam nation, but then stated that he did
not know whet her that was the choker "that we are tal ki ng about™
(Tr. 169). He stated further that he did not observe M. Smith
install the choker which is circled in exhibit PA7, and expl ai ned
as follows at (Tr. 167A168):

A Well, | don't know. | think he put it up there
earlier. He was doing that before he did the other one
that was over at--it should have been out here where he
was putting it, though, because that is where he was
at, unless he dropped that choker when he--that he was
wor ki ng on.

Q So the choker that is circled on PA7--did you see him
put that choker on?

A. No.

Q You did not? So the testinony that you gave before
about hi m standing and | eaning over the rail or doing
anyt hi ng, that doesn't apply to this particular choker
that is circled?

A. No.

Q If anything, it applies to the one that is--

A. He was out over here.

Q At the end of the catwal k?

A. Yes, he was out in this area.

M. Arent identified a smaller second choker, as shown in
phot ogr aphi ¢ exhi bit PA8, and confirmed that it appeared to be
wr apped around the angle iron on the catwal k. Wien asked whet her
this was the choker that M. Smith was working on, M. Arent

replied "Could have been” (Tr. 170). He further explained as
follows (Tr. 170A171):
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Q Could it have--if he was applying it at the end of the--where
you have himmarked as an X at PA7, would the fact that it goes
around the back side, where you have marked on PA8--woul d that
prevent it frombeing pulled all the way to the end of the--
A. Yes.

Q It would? So does that mnean--would you agree then,
that probably is not the choker that he was putting on?

A | don't--it don't seemlike that would be the one,
because he was out on the end.

And was M. Smith kneeling down?
Yes.

Was he on all fours?

> O > O

On his knees, not his hands.

Q Okay. And when you saw hi m where you have marked on
PA7 with an X, was he reaching through the nid-rail,
between the md-rail and the grating, or between the
md-rail--just--and the top-rail?

A. Between the middle and the bottom

Q He was reaching between the md-rail and the bottom
where the grating would be, where the toeboard is?

A. Yes.

JUDGE KQUTRAS: M. Arent, | thought you said on direct
that he was reaching over the top, slightly not too far
over it. And nowit is the mddle and the botton?

THE W TNESS: Yes.

JUDGE KOQUTRAS: What was it?

THE W TNESS: The bottom
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JUDGE KQUTRAS: Wiat noved you to say the top, when asked on
direct?

THE WTNESS: | don't know. Just the way the question
was asked.

M. Arent stated that if M. Smith was standing on the
grating and reaching over the hand rail there would be a danger
of falling because he could | ose his balance and go over the top
of the railing. If he was reaching over, he should have been tied
off, but if he was kneeling, he would be nore bal anced and did
not need to be tied off (Tr. 174). M. Arent stated further that
when he observed M. Smith on his knees reaching through the hand
rail, he believed his head was outside the md-rail, but his
shoul der was not (Tr. 173).

M. Arent confirmed that he was wearing a safety belt at the
time of the accident, but that he was not tied off because he
noved around so nuch and was not tied off all of the tine. He
would tie off if he had a wench in his hand and was using it. He
al so confirmed that he had his lanyard line with himand that it
is part of his regular safety equipnent, and that M. Smth al so
had his line with him(Tr. 175).

M. Arent stated that when he and M. Snith were on the
boom M. Smith was his supervisor and he would do what M. Snmith
told him M. Arent did not know who M. Smith's supervi sor was,
but he confirmed that general foreman JimWite told him (Arent)
where he was to work that norning (Tr. 177). M. Arent stated
that he was not famliar with the safety standards which are in
issue in this case, but confirmed that he knew he was supposed to
wear a safety belt and tie off and that he learned this at weekly
safety meetings conducted by M. Wite (Tr. 177).

Austin Power's Testinony and Evi dence

I nspector Summers was recalled, identified severa
phot ographs of the eyelet which failed, and the scene of the
acci dent, and descri bed sonme of the danage to the eyelet (Tr.
183A184). He also testified as to certain statenents and
concl usi ons whi ch appear in MSHA's "narrative assessment”
concerni ng the supervising of the work being done on the boom at
the tinme of the accident, and he confirnmed that the statenents
were not obtained fromhim (Tr. 185A187).
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James C. "Pat" Patterson, testified that he is enpl oyed by
Austin Power, and was the rigging foreman at the tinme of the accident.
He stated that at the tinme of the accident he was not aware of
any novenent of the 20Ameter boom between the third and fourth
counter wei ght | oading process, but |earned about it the
follow ng day. Immediately prior to the accident, he was on the
ground and approximately 35 to 40 feet fromthe end of the boom
M. Smith was kneeling on the catwal k putting a choker around the
framework under the grating. The choker was to be used to |ead
t he boom around with the cherry picker, and his feet were at the
pl ace marked with an "X' on exhibit PA7. M. Snmith was reaching
underneath the md-rail, but M. Patterson did not see how nuch
of his body was through the rail. Based on his experience as a
rigging foreman, and 30 years of construction experience, M.
Patterson did not believe that M. Smth was in danger of falling
(Tr. 197).

M. Patterson stated that conpany policy required M. Smth
to have his safety belt on at all times he is off the ground, and
if he is outside the handrails, he is required to be tied off.
The safety belt also serves as a tool belt, and it has a | anyard
attached to it. M. Patterson did not believe that M. Smth was
required to be tied off at the location that he was in at the
time of the accident (Tr. 197).

M. Patterson stated that after M. Smth fell to the
ground, he saw that he had a head injury, and when he |ater
exam ned the boom it was his opinion that M. Smith struck his
head on a "load cell" |ocated above where his feet had been on
the catwal k. M. Patterson described the "load cell" as the round
whi t e obj ect shown by an arrow on exhibit PA7, and he stated that
he observed that the object was bent. That |led himto believe
that M. Smith's head struck it as the boomraised up (Tr. 199).

On cross-exam nation, M. Patterson stated that he did not
see M. Smith pick up the grating to maneuver the choker under
it, and that he could swi ng the choker under the grating and
reach and catch it with his hand on the other side. The choker
consists of a wire rope, and he likened it to swinging a piece of
rope under the wal kway grating. The choker was not in place at
the tine, and M. Smith was preparing to get it in place to
attach it to the cherry picker (Tr. 200).

M. Patterson stated that he was not aware that the wal kway
grating was not bolted or clanped down at the tine of the
accident, but that "I know that it had been at one tine." He
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was not nade aware of the fact that the grating had ever been
renoved after it was initially installed until discussions which
took place after the accident occurred. He stated that the
grating could have been renoved for nunerous reasons, and that a
painter, an electrician, or some other craftsman could have done
it. Al'though he could not specifically identify who nay have
taken up the grating, he stated that it was not unusual to do so
(Tr. 201A202). He confirned that normal procedures,
specifications, or verbal directions required that the grating be
cl anped at each corner and fastened down (Tr. 202).

In response to a question as to whether he believe the
wal kway grating was in good condition, regardl ess of whether it
was clipped down or not, M. Patterson responded that he
considered it to be safe to walk on (Tr. 203). M. Patterson
expl ai ned that while he was on the ground before the accident
occurred, he was primarily flagging the crane operator and al so
supervising M. Smith's work on the end of the boom He
identified the choking device as the one depicted in photographic
exhi bits PA10, PA11, and PA14, and confirmed that it appeared to
be tied off around the steel nmenber of the catwal k structure in
all three photographs. He stated that M. Smith had tied the
choker on and intended to loop it under the catwal k to the other
side and then catch it. He would have then placed the two eyes of
t he choker onto the crane lifting hook in order to maneuver the
boom around. No lifting was required, and the crane would sinply
| ead the boomwith a |lateral novenent.

M. Patterson stated that he did not specifically instruct
M. Smith or the other two nmen as to what they were to do, and
that M. Smth knew that the cherry picker would be used to guide
t he boom around, and knew that a choker was required for this
task. The other two men sinply followed M. Smith out to the end
of the boom because "they were naturally eager also." M.
Patterson stated that M. Smith was a journeyman and a good
wor ker, and that he (Patterson) felt "felt conpletely confortable
as far as any safety aspect” (Tr. 205).

M. Patterson was of the opinion that the fact that the
grating was not tied down and M. Smth was not tied off would
not have prevented the fatal accident in question. He stated that
by striking his head on the overhead cell, M. Smth was not able
to grasp the hand rail as he cane down after the boomraised, and
he pointed out that M. Arent caught hinself, and M. Saul sburg
caught hinself after falling through the area where the grating
was gone and pul | ed
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hi nsel f back up. He conceded that had the grating been secured,
it probably would not have popped out with the jerking of the
boom

Al t hough he believed that it was conjecture that the wal kway
on the other side of the boomwhich did not pop out was subjected
to an equal amount of novenment when the eyelet failed and the
boom rai sed up, he conceded that it was probably true (Tr. 207).
M. Patterson could not explain why the other wal kway did not pop
out when subjected to the "whipl ash” nmovenent of the boom when
the eyelet failed, and when asked whet her anyone specul at ed t hat
it did not pop out because it was secured, he responded
"probably, Yes sir" (Tr. 208).

In response to further questions regardi ng conpany policy
and the use of safety lines, M. Patterson stated as follows (Tr.
208A209) :

JUDGE KQUTRAS: You say that the conpany policy is that

when any enployee is required to be off ground-| evel
that he is to have a belt on?

THE WTNESS: At this jobsite, sir, that is project
policy by ny boss.

JUDGE KQUTRAS: And then if his work has occasion to
take himoutside of the area of a guard-rail, he is
required to be tied off?

THE W TNESS: Yes, sir.

JUDGE KOUTRAS: |Is this policy witten, or howis it
conmuni cated to the enpl oyees?

THE W TNESS: Through regul ar gang box, tool box safety
nmeeti ngs.

JUDGE KQUTRAS: But do you know whether or not it is a
witten policy of any kind? Do you all have witten
work rul es there?

THE W TNESS: Yes, sir.

JUDGE KOUTRAS: Is it part of the witten work rul es?



~1698

THE WTNESS: Yes, sir. W have witten safety books and | don't

think it is worded as such in our safety rul e book
JUDGE KQUTRAS: Wy isn't it?

THE WTNESS: | don't know. It could be. | couldn't
swear that it is or isn't. But at any tine you are in
an unsafe area, we know that we are supposed to tie
off. That is in the book. But as far as wearing a belt
when you are off the ground on a catwalk with
hand-rails and toeplate, | don't know.

Sidney S. "Wody" Wodson confirmed that he is enployed by
Austin Power as a project general superintendent, and was so
enpl oyed at the time of the accident. He was the superintendent
of the Big Brown Strip Mne, and approxi mately 30 enpl oyees were
enployed at this job site. The mne is owned by Texas Utilities
and the cross-pit spreader was designed and manufactured by the
DeMag Company from Germany. DeMag had a representative on site
for the purpose of overseeing Austin Power's erection of the
spreader, and Austin Power had a contract with DeMag for this
purpose, and not with Texas Utilities. As general superintendent,
M. Whodson was responsible for conpliance with all safety
regul ations at the site, and he is certified for the safety
traini ng courses given by MBHA (Tr. 210A213).

M. Whodson identified a copy of the conpany safety rule
book given to all new enpl oyees at the job site, and copies of
the m nutes of 12 "tool box" safety neetings held with enpl oyees,
including M. Smth, during the period June 3, 1985 to August 19,
1985. M. Whodson stated that the neetings included a discussion
of the use of safety belts and lines, and that the neetings are
conduct ed by conpany supervisor JimWite. M. Wodson stated
further that he selects the topics for discussion at the
nmeetings, and that he usually discusses themwith M. White (Tr.
213A221) .

M. Whodson revi ewed several photographic exhibits, and
described the | ocation of certain electrical conduit and boxes
| ocat ed outside the boomwal kway. He also identified a recent
phot ograph he took depicting a chain and a sign across the boom
wal kways installed after the accident. The sign states
"Aut hori zed Personnel Only." M. Wodson confirmed that he
installed the chain, and Texas Utilities installed the sign, but
he could not explain who ordered theminstalled (Tr. 228A231).



~1699

M. Woodson identified photographic exhibit RA8, as a photograph
of the catwal k on which M. Smth was working at the tinme of the
accident. He confirmed that he took the pictures several days
prior to the hearing, and when asked whether it depicts the
condition of the catwalk as it appeared at the tinme of the
acci dent, he responded as follows (Tr. 232A235):

Q Is this the catwal k that M. Smith was working on at
the tinme of the accident?

A Yes, it is.

Q And was the--was there any difference in your
understanding as to the condition of the catwal k as you
found it in your picture last Friday and how it was
during the time that the accident happened?

A. The grating is laying inside that framework,
identically like it was.

Q So does it--

A. At the time of the accident, with the exception of
maybe a few of these grating clips not being clipped
down. | can't honestly tell you how many of them was
and how many wasn't.

Q So RA8 fairly and accurately depicts the way that
the grating was laying into the catwal k structure at
the tinme of the accident?

A. Yes, it does.
*

* * * * * * *

Q Now, let ne direct your attention to Respondent's
Exhi bit nunber 8, the photograph. Wuld you explain to
t he Judge what Respondent’'s Exhibit 8 depicts to you,

i nsofar as the four sections of grating that are shown
in that catwal k, and how they are installed and

secur ed.

A. Well, of course, being four or however nany pieces
it is down through there, from
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this elevation right here, this catwal k goes off, drops down
90Adegr ees, bends 90 and takes off again. There is an angle iron
franme which is approxi mately, now, four-inch angle by four-inch
angle iron. It is mllimeter type, but it approximtely that,

whi ch makes the framework down this side and across the front and
up the other side, which this grating is laying down in there.

Q So all of the four pieces which are depicted in
Respondent's Exhibit 8 at the--coming fromthe
phot ograph and | ooking into the distance, the |ast four
pi eces are inside what is in effect a box of angle
i ron?

A. Wll, you could--you could say a box frame angle
i ron.

Q Was the angle iron higher than the grating itself?
A It is sone higher, yes.

Q Was there any way that that grating, if it was all
in place, could nove, either left or right or in any
way |laterally?

A. Not under normal conditions. Just as long as it is
laying out there flat, no, it can't cone out of there.
Sonmet hi ng has got to disturb it.

Q Wuld you consider, in your opinion and years of
experi ence that you have had in construction industry,
for that wal kway to be in good condition?

A Well, in ny years of construction, we had let lots
of grating like this go unclipped down, because we felt
like that it was safe grating. It couldn't come out of
that type of franework, because you had to go back
there and do work later. Now, we had clipped this
grating down at one tine because we had extra people
that didn't have nothing to do, and we put them and got
all the grating clipped dowmn. It is a good policy to
get it all clipped down.
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Q Did you consider it unsafe to work on that grating in that
particul ar condition, the day of the accident?

A No, sir, | didn't.
And, at (Tr. 238):

Q M. Wodson, with regard to the grating, in your
opinion was it necessary to have the clips in place for
t he wal kway, the grating, to be in good condition?

A Not all 100Apercent, | wouldn't say. As long as your
grating was laying in the box frame and | aying all down
in there properly and fit down and not any of it pulled
up or anything, where it accumul ated a tripping hazard
or some way you could kick some of it up in the air and
cause it to fall. No, not if it was all 100Apercent
uniformlaying in that grating.

M. Wodson stated that he was not aware of any novenent of
t he boom between the | oading of the third and fourth counter
wei ghts until after the accident occurred (Tr. 234).

On cross-exam nation, M. Vbodsgn, testified as follows with
regard to the wal kway clips (Tr. 238A239):

Q M. Wodson, was it Austin Power's policy to have
the grating clipped down on the cross-pit spreader at
the Big Brown Strip?

A. To nmy know edge, there is not anything in witing
that tells you that it is--needs to be clipped down. It
just says grating needs to be proper secured by neans
of, and it goes--1 think there is sone stuff somewhere
that tells you, you know, that it needs to be tied down
by means of nunber 9 wire or grating clips. There is
some place we tie it down with nunber 9 wire, sonetinmes
we put it down with grating clips and sonetinmes we weld
it down.

Q Did you know prior--did you know on August 19, 1985
prior to the accident that
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afternoon, that the grating on what has been referred to as the
left side of the 20Afoot boom was not clanped down?

A No, sir. | can't honestly say 100Apercent | didn't
know t hat .

Q Do you know of any reason why the grating would not
have been clipped down on the left side of the 20Af oot
boom on August 19, 1985?

A. Well, it could have been the painters took the clips
up, it could have been anybody that took the clips up

| had been in that area a couple of three days before
that and sone of this grating was clipped down | know,
because | don't recall seeing any of the clips off in
that area when | went in there. O course, | don't
think I went plunb to the end of the boomthat--two or
three days prior to that.

M. Whodson confirned that the wal kway areas are required to
be inspected at least daily during the work shift, and he stated
that he tries to walk the area at |east once a day unless he is
busy doi ng sonething else (Tr. 241). He confirnmed that the
wal kway grating was required to be secured in order to abate the
citation, and in response to additional questions, he stated as
follows (Tr. 242A243):

JUDGE KQUTRAS: * * * Waat | amtrying to understand

i s--these plates, these wal kway plates are put in there
with itens that secure it down. Isn't that true? There
is areason for having it.

THE WTNESS: Yes, sir, that is true; but the reason for
havi ng these on these particular points is because they
are novi ng boons up and down and si deways, and cl ods

and stuff is falling on it during operation that could
knock the grating out of there--that 99Apercent of--or 99
chances out of 1, that there ain't nothing going to

fall on it and knock the grating out in that condition

as you are erecting.

JUDGE KOUTRAS: Once you get it erected and conpletely
constructed and built and ready to go, are you telling
me that you are still not required to have the tie down
pl ates on?
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THE WTNESS: No, | amnot saying that. | am saying that during
erection--during erection

JUDGE KOQUTRAS: So ny question is that once erected and
constructed, if inspector Sunmers wal ks in there and
find one of themnot tied down, you are likely to get a
citation, aren't you?

THE WTNESS: Yes, sir, that is true

JUDGE KQUTRAS: You are not maintaining it in good
condition, or in safe condition, or whatever.

THE WTNESS: Yes, sir, that is true

M. Whodson agreed with MSHA' s assertion that had the
wal kways been secured, M. Smith nmay not have suffered fata
i njuries because when he was thrown in the air he may have been
able to land on them and not have continued his fall (Tr.
247A248) .

Wth regard to the citation for nmoving equi pnent without
i nsuring that enployees are in the clear, M. Wodson believed
the cited regulation applied to the 518 crane and not the boom of
the cross pit spreader, and that the regul ati on prohi bited anyone
frombeing on a load that is being picked up off the ground by
the crane and lifted into the air (Tr. 249, 252).

M. Wodson stated that after the counter weights were
installed he instructed the crane operator to slack off his
chokers, and since he had only one foot of clearance between the
boom he had the three enployees in question walk out on the boom
to see if the boomwould "set down anyway." Wen it didn't he
instructed the enployees to go to the other end of the boom and
he descri bed what happened next as follows (Tr. 250A253):

* * * \Well, we started wal king the thing around and
we got the thing nearly around there in place, these

t hree people that was out there on the boom fixing to
hook this choker on that cherry picker cone down the
other side to go out there. They was back here at the
back at one tinme. But they seen that the boom was
getting around here cl ose,
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that some point you had to go out there and hook it on. Sone
poi nt you had to go out there. There was no choice.

So they went up this side, which is the right-hand

si de, went around the back, come down the |eft-hand
side to put this other choker on, to hook on the cherry
pi cker. So they had been out there once before the | oad
started noving and they was instructed to go back. And
t hey went back.

JUDGE KOQUTRAS: And then the | oad started novi ng agai n?

THE WTNESS: Then the load started to noving, which he
moved the | oad probably 80Apercent of the distance that
he was going with it. And M. Snmith had al ready been
told to put a choker on there, prior to us even start
nmovi ng the boom back into position. He was told to put
the choker on the front of the boom here, but it ended
up around the catwal k there.

JUDGE KOQUTRAS: Now, the gentlemen in the back there
that operated this particular crane that day saw
not hi ng wong with people being out there when it was
noved. They had sone work to do out there.

THE WTNESS: Well, | can't either, because there is
conditions you get in where you have no choi ce. You
have to be on it. Now, you don't want to put a nman out

t here where you can see a hazard, but | could not see a
hazard at the time that they went out there, because
didn't know that sonething was going to go wong. If |

had of, | sure wouldn't have sent them boys up on
there.
* * * * * * * * *

JUDGE KQUTRAS: And in this particular case, that
20Anet er boom in your eyes, wasn't being noved?

THE WTNESS: Yes, sir, only on one end. It was rigid
on--1 nmean, it was fixed on the other end.
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JUDGE KQUTRAS: And which end was it being noved on?

THE WTNESS: It was noved out on the live end of it.

JUDGE KOQUTRAS: Where the three nen were at. I|s that
true?

THE WTNESS: Part of the tinme, yes, sir. They was out
there part of the time. But at the biggest nove of the
peri od, they was not out there. They was out there
nearly right at the end of the nove.

JUDGE KOUTRAS: M. Patterson is sitting there watching
t hese fell ows goi ng back and forth?

THE WTNESS: Well, M. Patterson seen them wal k down
this catwal k on one side, yes, sir.

MSHA Ar gunent s
Ctation No. 2339411

MSHA argues that as the danger increases, the equi prment
operator's duty to assure cl earance of persons al so i ncreases,
and the operator nust be certain that no one will be endangered
by starting or noving equi pment. Texas Industries, Inc., v.
FMBHRC, 694 F.2d 770 (5th Cir.1982), 2 MSHC 1915 (1982). MSHA
submits that section 77.1607(g) requires that the equi prment
operator nust be certain that all persons both are clear of the
equi prent and are not on the |oad before starting the equi pnent
and noving the | oad. MSHA notes that section 77.1607(k) prohibits
persons from worki ng or passing under the buckets or boons of
| oaders in operation. In the instant case, MSHA concl udes t hat
the crane operator knew that three enpl oyees were on the far side
of the 20Ameter boom when he began to swing it under the 70Aneter
boom

Ctation No. 2399412

MSHA asserts that the facts in this particular case are
simlar to the facts in BCNR M ning Corporation, 3 MSHC 2015
(1985), where a violation of section 77.1710(g) occurred when a
wor ker, without wearing a safety belt and |line, placed his body
between the top rail and mddle rail on the fourth floor, | ost
hi s bal ance, and fell through the railings to his
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death. MSHA submits that a reasonabl e enpl oyer should know there
is a danger of falling when an enpl oyee is assigned a task which
requires himto | ean over or between the guard rails on an

el evat ed wal kway, G eat Western Electric Conpany, 2 MSHC 2121
(1983); Southwestern Illinois Coal Corporation, 3 MSHC 1066
(1983).

Ctation No. 2339413

MSHA submits that the cited el evated wal kway was not
mai nt ai ned i n good condition since its expanded netal fl oor
plates were not fastened to its frame to prevent them from
becom ng di sl odged if the el evated wal kway noved or junped
because of sone unexpected external force.

Austin Power's Argunents
Citation No. 2339411

Austin Power contends that mandatory safety standard 30
C.F.R 077.1607(g), does not apply to the circunstances which
existed at the tine of the accident. In support of this argumnent,
Austin Power states that the accident was caused by an unexpected
failure of an eyelet on the cross pit spreader which resulted in
a quick, unforeseeable novement of the 20Aneter boom and that at
the tine of the accident, the crane operator was pulling the
20Anet er boom because the electricity was not connected to all ow
the boomto nove on its own power. The crane operator was well
aware of the fact that the three enpl oyees were working on the
boom as he was swinging it around. When in operation, the boomis
designed to slowy nove vertically and horizontally, and it is
designed to all ow enpl oyees to work on the wal kways. Austin Power
mai ntains that the inspector's contention that the three
enpl oyees shoul d not have been on the boomduring its operation
goes agai nst the design and purpose of the nachine.

Austin Power maintains that the crane operator was in fact
recei ving signals throughout the day, and that the situation
presented is not one in which the crane operator backed over an
i ndi vi dual because he failed to receive signals that al
i ndividuals were in the clear. Austin Power points out that the
crane itself posed no danger to the three enpl oyees on the
20Anmet er boom because the crane did not and could not come into
contact with the enpl oyees. Austin Power argues that MSHA's
position that the 20Ameter boom was the |oad of the crane and as
such was an extension of the crane is refuted by the evidence and
any logical interpretation of section
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77.1607(g). The 20Ameter boom was a separate piece of equi pment
whi ch was being "wal ked around” by the crane, and the crane
operator was putting no stress on the boom and his actions had
nothing to do with the eyelet failure. Austin Power concludes
that the three enployees were not "riding the Ioad" at the tine
of the accident and were clear of the crane, and even if they
were, the inspector admtted that there is no prohibition against
wor ki ng on novi ng equi prrent or on the boom of machinery.

In response to MSHA's contention that the three enpl oyees
shoul d not have been working on the boomwhile it was noving,
Austin Power asserts that the equi pnmrent was designed to all ow
enpl oyee access at all tines, and that the inspector admitted
that the failure of the equipnent was just as likely to have
occurred while the boomwas stationary. Austin Power concl udes
that the fact that the crane operator was noving the boom at the
time of the accident is totally irrelevant.

Austin Power argues that the only relevant factor is whether
the crane operator failed to receive notification that al
persons were in the clear before noving the crane. Austin Power
mai ntai ns that the evidence specifically shows that the operator
knew where the enpl oyees were standing and that they were in the
clear, the operator was given operating signals fromvarious
i ndi vidual s, and the operator did not put the enpl oyees in any
danger through the operation and novenent of the LinkABelt crane.
Therefore, Austin Power concludes that MSHA has failed to
establish a violation of 30 CF. R 077.1607(Q).

Ctation No. 2339412

Citing Southwestern Illinois Coal Corporation, 3 MSHC 1066
(1983), Austin Power states that the phrase "shall be required to
wear" found in 30 CF. R [77.1710(g), has been interpreted to
require mners to wear safety belts under appropriate conditions,
but does not nmake operators guarantors that safety belts and
lines will be worn by its mners. Austin Power also cites Peabody
Coal Co., 1 MBHC 2076 (1979), in support of the proposition that
m ne operators have a duty to establish a clear and
under st andabl e safety system designed to assure that enpl oyees
wear safety belts and |lines on appropriate occasions and to
enforce the established systemw th due diligence.

Austin Power argues that the fact that the three enpl oyees
in question did not secure their |anyards when they were working
on the 20Aneter boom did not create a hazardous
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situation. Austin Power points out that while the citation stated
that all three enployees were in violation of section 77.1710(9g),
MSHA acknowl edged at the hearing that the two enpl oyees who were
not appl ying the choker when the accident occurred did not need
to be tied off, and that the inspector in his deposition stated
that he based his citation upon his belief that the enpl oyees
were riding on noving equi pnent (20Aneter boom) and therefore
needed to be tied off. However, the inspector acknow edged t hat
there is no standard whi ch prohibits enpl oyees fromworking on a
pi ece of noving equi prent.

Austin Power states that MSHA based its case upon the belief
that the deceased enpl oyee was | eaning over a handrail on the
wal kway of the 20Aneter boom while connecting a choker. Austin
Power maintains that the evidence clearly established that the
deceased enpl oyee was not |eaning over the rail and was in no
danger of falling due to his actions. In support of this
concl usion, Austin Power asserts that MSHA's own witness,
enpl oyee Jeffrey Arent, testified that M. Smth was not | eaning
over the top rail but was kneeling on his knees reachi ng between
the mddle and bottomrails while applying the choker, and that
he was in no danger of falling.

Austin Power states that the three enpl oyees were standing
on the 20Ameter boom at the time of the accident; the boom was
equi pped with a standard guard rail which included a top rail, a
md-rail and a toeboard made of angle iron; and the boom was
covered by a metal housing. Austin Power points out that in the
Sout hwestern Il linois Coal Corporation case, a violation of
section 77.1710(g), was found because no guard rails or
protective devices surrounded the enpl oyees work area and a
danger of falling existed. However, in the instant case, the
enpl oyees in question were in a protected area and were in no
danger of falling. Under the circunstances, Austin Power
concl udes that section 77.1710(g) is inapplicable to the facts in
thi s case.

Citing Geat Western Electric Co., 2 MSHC 2121 (1983),
Austin Power points out that in review ng an anal ogous standard
(30 CF.R [57.15005), the trial judge supplied a test to
interpret the phrase "danger of falling." In that case, the
Conmi ssion applied a "reasonably prudent person” test previously
applied in Al abama ByAProducts Corp., 2 MSHC 1918 (1982), which
is as fol |l ows:

[We conclude that the alleged violation is
appropriately neasured agai nst the standard of whether
a reasonably prudent person famliar
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with the factual circunstances surrounding the allegedly
hazardous condition, including any facts peculiar to the m ning
i ndustry, would recognize a hazard warranting corrective action
within the purview of the applicable regulation. Id. at 2122.

Applying this test to the safety belt standard, the
Conmi ssion defined the test in terns of whether an inforned,
reasonably prudent person woul d recogni ze a danger of falling
warranting the wearing of safety belts and |ines. Austin Power
suggests that an infornmed, reasonably prudent person woul d not
have recogni zed a danger of falling on the protected wal kway of
the 20Ameter boom Austin Power quotes the crane operator's
description of the situation: "They were in a catwal k grating
area that was covered with a shed. It would be like sitting in
this chair tied off." Austin Power also points to the adm ssion
by the inspector that he does not wear a safety belt while
i nspecting the 20Ameter boom and the fact that these inspections
took place in the same area where the sane inspector now contends
that safety belts are required.

Austin Power argues that the evidence in this case clearly
establishes that M. Smith was not |eaning over the rail while
appl yi ng the choker, but was crouched on his knees within the
handrail . However, Austin Power asserts that at nost, M. Smith's
head was outside the rail, but not his shoul der, and that he was
as protected and bal anced as the other two enpl oyees whi ch MSHA
acknow edged did not need to be tied off. Austin Power concl udes
that since all three enployees were in situations in which there
was no danger of falling, they did not need to be tied off, and
the fact that a "freak accident” occurred does not change the
fact that the enployees were in a protected area. In further
support of its conclusion, Austin Power cites the belief by
rigging foreman Patterson that M. Smith's injury was caused by a
blowto the head froma | oad cell gauge, and that being the case,
a tied-off safety belt woul d have provided no additiona
protection fromthe unexpected equi pnent failure.

Austin Power argues that in the Southwestern Illinois Coa
Corp. case, a danger of falling existed, and the m ne operator
was found to have violated section 77.1710(g), when it left the
decision to wear safety belts largely to the discretion of the
mners and failed to offer or cite any specific guidelines and
supervi sion on the presence of actual fall dangers. Austin Power
suggests that if no danger of falling is present, then the issue
of safety instructions and enforcenment is irrelevant. On the
facts presented in the instant case,
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Austin Power argues that it has proved that it has a clear safety
system which insures that its enpl oyees are aware of the
necessity of safety belts under appropriate circunstances and
that it enforces the established systemw th due diligence.
Austin Power concludes that its testinony established that it has
a stated and enforced policy that enployees are to wear safety
belts if they are off the ground and are to tie off with their
lanyard if they are outside of the guardrails or in danger of
falling.

Austin Power maintains that the determination as to when to
wear a safety belt and tie off is not left to the enployee's
di scretion but is specifically set out inits witten safety
manual and in tool box safety nmeetings. In this case, Austin
Power points out that the mnutes of the tool box safety neetings
in which safety belts and Iines were di scussed show t hat they
were signed by M. Smith, and that his coworker Crowell, who
worked with himon a regular basis, testified that M. Smth was
an extrenely safe and good worker who wore a safety belt and tied
off when the situation called for it.

Austin Power asserts that M. Smith was killed due to a
hi ghl y unexpected equi pnent failure, and that a tied-off |anyard
may or may not have protected hi munder these circunstances.
Austin Power concludes that at the tine of the accident, there
was absolutely no foreseeabl e danger of falling and that this is
the standard by which its actions and policies should be judged.

Ctation No. 2339413

Cting Sunbeam Coal Corp., 1 MSHC 2314 (1980), and Peabody
Coal Co., 1 MBHC 2422 (1980), Austin Power argues that in order
to establish a violation of 30 C.F. R [O77.205(e) or 77.404(a),
MSHA nust prove that el evated wal kways and stairways are unsafe.
A lack of reliable and substantial evidence that an actual
equi prent defect affecting safety and resulting in an acci dent
justified dismssal of a section 77.404(a) citation, B.S K
M ning Co., 1 MBHC 2447 (1980).

Austin Power asserts that MSHA failed to establish by a
preponder ance of the evidence that clips were actually m ssing
fromthe wal kway grates. Assuming the clips were in fact m ssing,
Austin Power maintains that MSHA has not established that the
wal kway was in an unsafe condition. In support of its argunments,
Austin Power states that the evidence nerely proved that grating
clips were lying on the ground foll ow ng
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t he accident, and that the w tnesses, including the inspector
admtted that they did not know whether the wal kway on the
20Anet er boom was cl anped prior to the accident. Al though rigger
foreman Patterson testified that he knew the grati ng had been

cl anped at one tine, MSHA based its case on an assunption that

t he wal kway was unsecured, and that this belief is based upon
specul ation rather than fact because no one acknow edged seei ng
the grating unsecured at any tinme.

Austin Power asserts that the testinony established that the
side of the eyelet which broke was on the |left side of the
20Anet er boom the side on which the enployers were standing, and
that the inspector admitted that he did not know the anount of
force involved in the eyelet failure, nor did he know whet her the
force was evenly distributed on the left and right sides.

Further, MSHA offered no evidence to discount the possibility
that the failure of the eyelet distributed greater force to the
left side of the boom causing the clips on the left to be
knocked | oose. It is entirely possible given the facts and
circunstances that the force of the accident went down the [|eft
side of the boom The clips are not substantial pieces of

equi prent and are not designed to withstand the type of force
whi ch they were subjected to in this accident.

Al ternatively, Austin Power maintains that MSHA has fail ed
to prove that a wal kway without clips is unsafe. A finding that
t he wal kway was unsafe is required in order to establish a
viol ation of section 77.205(e) or section 404(a), Sunbeam Coa
Cor porati on and Peabody Coal Co., supra.

Austin Power argues that the standards in issue do not
state, and no case has held, that wal kways nust be clipped; they
merely refer to maintai ning wal kways and nachi nery in a good,
safe condition. In the case at hand, Austin Power points out that
there appears to be a di spute between MSHA and the inspector as
to the proper standard to apply. Al though MSHA anended the
citation to allege a violation of section 77.404(a), the
i nspector believed that section 77.205(e) is the nore accurate
standard. Austin Power suggests that this confusion and
di sagreenent underscores the inapplicability of the citation to
t he conduct at hand. As an exanple, Austin Power states that nost
cases referring to section 77.404(a) relate to bull dozers and
heavy equi prent, Peabody Coal Co., 3 MSHC 1404 (1984).

Austin Power asserts that the design of the wal kway secured
the grating fromlateral novenent due to the angle iron device
which was cut to hold the grates in a tightly
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secured position, and that the wal kway was of a substantial stee
construction, as opposed to cases such as The Hoke Co., 1 MSHC
2455 (1980), in which the wal kway was found to violate section
77.205(a) because the guardrail was nerely a rope. Further

Austin Power maintains that the testinony established that the
only way for the gratings to come out of the channels was from

t he unforeseeabl e whi pl ash effect which occurred fromthe eyel et
failure, and that its enployees testified to their belief that

t he wal kway was maintained in a good condition and that no safety
concerns existed with wal king on unclipped grating given the
design characteristics. Additionally, the 20Ameter boom was stil
under construction at the tine of the accident, and a highly
unlikely effect froma "freak" accident should not be the measure
of whether a wal kway is maintained in a good condition. Austin
Power concl udes that the wal kway on the 20Ameter boom with or

wi thout clips, was maintained in a good, safe condition, thereby
nmeeting the requirenments of sections 77.205(e) and 77.404(a).

Austin Power maintains that even if the grates had been
cli pped down, the evidence suggests that the fatality may stil
have occurred. First, if clips were affixed to the grates, the
clips quite possibly would have come | oose upon such a severe
i npact. Second, MSHA admits that no one knows whether M. Smith
was flipped over the guardrail or fell through an area where the
floor grates were missing. In response to MBHA's assertion that
"it is reasonble to assunme that he was flipped up and cane back
down, as did the other two enpl oyees,"” Austin Power points out
that no one saw M. Smith fall through the handrail. The
i nspector stated that one witness told himthat M. Smth went
over the top rail. Additionally, M. Smth was closer to the end
of the boomthan the other enpl oyees and coul d easily have been
catapulted over the edge. Third, foreman Patterson testified to
his belief that M. Smith suffered his injury when his head hit
the load cell gauge on the 20Aneter boom the gauge was bent upon
review after the accident. Under this scenario, Austin Power
concl udes that secured grating may not have prevented the
fatality, and that MSHA has failed to prove that a hazard existed
due to the condition of the wal kway.

Proposed G vil Penalty Assessnents

Wth regard to MSHA' s proposed civil penalty assessnents for
the alleged violations in question, Austin Power argues that the
accident which resulted in the death of M. Smith was an
unf oreseeabl e failure of an eyelet on the cross pit spreader, and
that this totally unexpected failure was so unusual that it goes
beyond what is anticipated even by
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MSHA' s systemof liability without fault. Austin Power maintains
that it and its enployees did not and could not recognize a
hazard when trained individuals were working on a

wel | - mai nt ai ned, guarded wal kway outside of the zone of danger
fromthe 518 LinkABelt crane, and that the standards cited are
not applicable to the facts and circunstances whi ch exi sted at
the tinme of the accident. Austin Power concludes that the
accident was due to a situation beyond Austin Power's control
and that the facts presented should not have led to the three
citations and the acconpanying penalties.

Austin Power states that whether it knew or shoul d have
known of any unsafe conditions is relevant in determning the
appropriate penalty. Peabody Coal Co., 1 MSHC 2215 (1979). It
believes that it is apparent that Austin Power had absolutely no
noti ce that the equi pmrent was defective, and that the all eged
violations did not contribute to the accident, nor would further
actions by Austin Power enployees have prevented the accident.
Austin Power believes that its |lack of negligence is rel evant
criteria in the assessnent of penalties. Peabody Coal Co., 1 MSHC
2422 (11980).

Austin Power takes issue with MSHA's Narrative Findings for
a Speci al Assessnment which led to the proposed civil penalty
assessnments for each of the alleged violations. Austin Power
points to the inspector's acknow edgenment that he had nothing to
do with the narrative findings made by MSHA's O fice of
Assessnments, and that he was not given an opportunity to revi ew
those findings prior to the proposed penalty assessnents.

Austin Power nmaintains that the narrative findings do not
correlate with the evidence presented at trial in terns of the
citations and proposed penalties. Al though the narrative findings
state that the three citations contributed to the severity of the
fatal accident, Austin Power naintains that the evidence has
shown to the contrary. In addition, the narrative findings state
that the violations resulted from "operator negligence,” which
has not been established. The findings state that managenent knew
that enpl oyees were not in the clear while the 20Ameter boom was
bei ng noved. Austin Power asserts that the evidence shows that
t he enpl oyees were actually in the clear and the crane operator
and supervisors were aware of this fact.

In addition, the findings state that the operator was
negligent in allow ng the enpl oyees to work on the boom w t hout
tying off. Austin Power asserts that the evidence shows no
negligence on its part, as the enpl oyees were working in
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an area with standard guardrails which presented no danger of
falling. The findings further state that the operator was
negl i gent because it knew or shoul d have known that the wal kway
floor plates were not secure. Austin Power points out that there
was no definitive testinony that the wal kway was unclipped. In
addition, the evidence established that the wal kway with or

wi t hout clips was of substantial construction and maintained in a
good, safe condition. Austin Power concludes that the sol e cause
of the accident was the defective machinery; any theory to the
contrary is unsupported by the evidence.

Finally, Austin Power states that the record is replete with
evi dence of its extensive safety program and commendabl e safety
history. Additionally, MSHA stipulated to Austin Power's good
faith effort toward conpliance in relation to the accident and
i mm nent danger order, and the inspector testified to the
cooperation he received fromAustin Power and the good worKking
rel ati onship he maintains with them Austin Power points to the
fact that it has received only two prior citations at the Big
Brown strip mne, neither of which related to a violation of a
standard in issue in this case. Austin Power also cites its
safety training for enployees on a regular basis, including
weekl y tool box safety meetings, and concludes that its safety
history, good faith effort toward conpliance, and cooperation are
rel evant to the assessnment of penalties. It concludes that the
proposed penalties are grossly excessive and not supported by the
totality of the evidence

Fi ndi ngs and Concl usi ons
Fact of Violation--Ctation No. 2339411

Austin Power is charged with a violation of mandatory safety
standard 30 C F.R 077.1607(g), because the crane operator was
not signalled, notified, or certain that the three enpl oyees on
the 20Ameter boomwere in the clear before using the crane to
move the 20Aneter boomin a lateral direction. Section 77.1607(Qg)
provi des as follows: "Equi prment operators shall be certain, by
signal or other neans, that all persons are clear before starting
or novi ng equi prment . "

Al t hough I nspector Sunmers stated that there was no
regul atory standard specifically prohibiting enpl oyees working on
nmovi ng equi pnent, he also stated that if he ever observed
enpl oyees on a wal kway 36 feet above the ground while a piece of
equi prent was novi ng, he would issue a section 107(a) i nmm nent
danger order, even though the enpl oyees were protected
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by a handrail, because there would be a danger of falling from

t he unstabl e wal kway while the equi pmrent was noving. Further, the
fact that the boom design was such as to permt free access to
enpl oyees while perform ng work on or fromthe wal kway cannot
serve as a defense for failure by the enployees to adhere to any
appl i cabl e mandatory safety standards while at their work
stations. By anal ogy, sinply because a conveyor belt drive
mechani smis designed to permt free access to an enpl oyee while
servicing the belt does not absolve an operator frominsuring
that the drive mechanismis guarded pursuant to the applicable
guar di ng st andards.

Superi nt endent Wbodson bel i eved that section 77.1607(Qg)
applied to the crane but not to the boom and his interpretation
of the standard is that it prohibited anyone from being on a | oad
that is lifted off the ground by a crane and into the air. The
crane operator was of the same opinion, and stated that at the
time of the accident, the boomwas being noved laterally left and
right, and he was attenpting to position it close to the cherry
pi cker.

The crane operator testified that the boomwas lifted by the
crane sone 5 to 6 inches to facilitate the renmoval of shoring,
and that after "tracking it" in a westerly direction, the boom
remai ned "dogged off" for approximately 5 hours while the
counter-wei ghts were being |lowered in place by anot her crane.
After the loading of the fifth counter-weight, he slacked the
crane off and then picked it up again to get his chokers taut.

In referring to the boom foreman Patterson stated that "I
try to keep people off of anything Iike that, you know, as much
as possible" (Tr. 249). M. Patterson al so indicated that when
the boomwas | owered after the counter-weights were installed, he
instructed the three enpl oyees to wal k down the wal kway on the
opposite side of the boom where the accident occurred to check
the cl earance, and then ordered them back to the end of the boom
The boom was then "wal ked around” with the crane, and while it
was noving, the three men proceeded down the wal kway where the
accident occurred following their previous instructions to hook
the choker to the cherry picker. M. Patterson indicated that the
t hree enpl oyees "had no choice" but to be there to install the
choker.

Austin Power suggests that the crane operator was constantly
nmoni toring the novenent of the enpl oyees while on the noving
20Anet er boom and that he was receiving signals throughout the
day. Wiile it is true that the crane operator was receiving
i nstructions, and sone hand signals were given
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during the course of the day, the crane operator testified that
the last signal he received fromM. Snmith was sonme 2Ahours
before the accident occurred (Tr. 156). Further, although the
crane operator confirmed that he knew the three enpl oyees were on
t he movi ng boomwhile he was attenpting to swing it around to the
cherry picker, he confirmed that his view was obstructed by the
boom and that the enpl oyees were on the back side of the boom
and out of his Iine of sight while he was noving the boomwith
the crane. The crane operator also admtted that he was

unfam liar with any of the safety standards cited in these
proceedi ngs, and while conceding in retrospect that the three
enpl oyees shoul d not have been on the noving boom he believed
that their presence there was an "acceptable risk."

Austin Power's argunents that section 77.1607(g), does not
apply to the facts of this case are rejected. | conclude that the
standard nust be construed to insure the safety of the nen while
on the noving boom whi ch was being |lifted and naneuvered about
during the course of the work shift in question. Based on the
evi dence presented in this case, it seens clear to ne that the
operator of the crane had the boom under | oad and under his
control while it was being lifted, |owered, and maneuvered about
laterally during the performance of the work. Under the
ci rcunstances, | conclude and find that the crane operator had a
duty under the standard to be certain that the men were cl ear of
t he boom whi ch was attached to the crane before he noved it,
particularly in this case where the nen were out of his line of
sight. | also conclude and find that foreman Patterson had a duty
to instruct the men to | eave the end of the boom before the crane
operator proceeded to nove it. M. Patterson admitted that the
men "had been out there once before the |oad started noving and
they were instructed to go back (Tr. 250). Under the
circunmstances, | believe that M. Patterson recogni zed the hazard
presented while the nen were on the noving boom and while it is
true that sonmeone had to be there to install the choker,
believe that M. Patterson should have instructed the nen to
remain clear of the boomuntil it stopped its nmovenent, and then
allowed themto walk out to install the choker

In view of the foregoing, |I conclude that MSHA has
established a violation by a preponderance of the credible
evi dence adduced in support of its case, and the citation IS
AFFI RVED

Fact of Violation--Ctation No. 2339412

Austin Power is charged with a violation of mandatory safety
standard 30 C F.R 0O77.1710(g), because three
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enpl oyees who were working on the el evated 20Anet er boom wal kway
sonme 36 feet off the ground were not tied off with safety |ines.
Al t hough the evidence establishes that the three enpl oyees had
safety belts and lines with them none of themwere tied off or
secured. Section 77.1710(g), provides as follows:

077.1710 Protective clothing; requirenents.

Each enpl oyee working in a surface coal mne or in the
surface work areas of an underground coal mne shall be
required to wear protective clothing and devices as
i ndi cated bel ow.

* * * * * * * *

(g) Safety belts and Iines where there is danger of
falling; a second person shall tend the lifeline when
bi ns, tanks, or other dangerous areas are entered.

During the course of the hearing, the inspector and MSHA' s
counsel conceded that the two enpl oyees who were not engaged in
installing the choker at the tine of the accident were not
required to be tied off pursuant to sections 77.1710(9).
Accordingly, I will confine ny findings and conclusions to the
ci rcunst ances surroundi ng the positioning of the accident victim
on the wal kway and whether or not he was in any danger of falling
requiring himto be tied off.

Two precedential cases involving the interpretation and
application of an identical safety belt standard as that
presented in this case (30 C.F.R [57.15A5), are relevant in
these proceedings. In KerrAvcGee Corp., 3 FMBHRC 2496, 2497
(Novenber 1981), the Conmi ssion held that the purpose of the
standard is the prevention of dangerous falls. In Secretary of
Labor v. Great Western Electric Conpany, 5 FMSHRC 840 (May 1983),
t he Conmi ssion followed a previously enunci ated "reasonably
prudent person" test applied in Al abama ByAProducts Corp., 4
FMSHRC 2128 (Decenmber 1982), and U. S. Steel Corporation, 5 FMSHRC
3 (January 1983). In the G eat Western Electric Conpany case, at
5 FMBHRC 841A842, citing Al abama ByAProducts Corp., at 4 FMSHRC
2129, the Conmission stated as foll ows:

[We conclude that the alleged violation is
appropriately neasured agai nst the standard of whether
a reasonably prudent person famliar



~1718

El ect

| ocat

with the factual circunstances surrounding the allegedly
hazardous condition, including any facts peculiar to the m ning
i ndustry, would recognize a hazard warranting corrective action
wi thin the purview of the applicable regulation.

The Conm ssion also stated as follows in the G eat Western
ric Conpany case, at 5 FMSHRC 842 and 843

Great Western argues that the skill of a mner is a
rel evant factor in determ ning whether there is a
danger of falling because the mner's skill defines the

scope of the hazard presented. W find that such a
subj ective approach ignores the inherent vagaries of
human behavi or. Even a skilled enpl oyee may suffer a

| apse of attentiveness, either fromfatigue or

envi ronnental distractions, which could result in a
fall. The specific purpose of 30 C.F.R [57.15A5 is
the prevention of dangerous falls. KerrAwvcGee Corp., 3
FMSHRC 2496, 2497 (Novenber 1981). By adopting an
objective interpretation of the standard and requiring
a positive nmeans of protection whenever a danger of
falling exists, even a skilled mner is protected from
injury. We believe that this approach reflects the
proper interpretation and application of this safety
st andar d.

* * * * * * * * *

W concl ude that, under the reasonabl e person test
appropriately applied to the standard, substanti al

evi dence supports the judge's finding of a danger of
falling and a violation. The m ner was standing on a
| adder, his physical center of gravity was shifted to
one side and both of his hands were preoccupied with
installing a large light fixture. A slight shift in
bal ance or | apse of attention mght have resulted in a
fall. In that event, the m ner would not have been
protected. His position twelve feet above the ground
presented a substantial height fromwhich to fall.

Al t hough crane operator Crowell believed that the choker
ed at the end of the boomwas installed by M. Smith
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earlier in the day while the boomwas resting on the cribbing, he
was not sure which one M. Smith was installing when the accident
occurred. Assuming M. Smith installed the choker at the end, M.
Crowel | believed he could have done it while on his knees
reachi ng through the wal kway md-railing. Assumng M. Smith
installed the other choker, M. Crowell indicated that it could
be installed by lifting out the wal kway grating and wrappi ng the
choker around the wal kway fram ng. However, if it were done in
this fashion, M. Crowell believed that there was a chance of
falling through the wal kway opening left by the renoval of the
grating, and the person would be bent over into the opening. He
confirnmed that he had installed chokers in this manner in the
past, but used a safety belt which was tied off.

Austin Power cited M. Crowell's testinony indicating that
t he enpl oyees on the wal kway were protected by a "shed," and that
they "would be like sitting in this chair tied off." VWile it is
true tht the wal kway had an overhead roof, the fact remains that
t he enpl oyes were not in a "shed" as that termis famliar to ne,
but were on a wal kway 36 feet off the ground protected by a
hand-rail which had openi ngs between the railings. Wth regard to
M. Crowell's characterization of the positioning of the
enpl oyees as sonmewhat akin to sitting in a chair, he also
i ndicated that they would be tied off. He suggested that if one
were tied to the hypothetical chair and the | eg broke, the fal
woul d not be great because "I would still be tied toit." In the
case at hand, the evidence establishes that while the enpl oyees
were wearing safety belts, none of themwere tied off to prevent
themfromfalling off the wal kway. As a matter of fact, M.
Crowel | conceded that while he would not tie hinself off while
simply wal ki ng al ong the boom wal kway i n question, he would do so
once he stopped and reached his work station

Wth regard to Austin Power's coments regarding the
i nspector's adm ssion that he never wore a safety belt while
i nspecting the boom the inspector believed that such a belt was
only required while one was in danger of falling while performng
a particular job task placing hinmself outside the protective
handrail s and not while nmerely wal ki ng down t he wal kway. Under
the circunstances, the inspector's adm ssion is not particularly
rel evant. The issue here is whether the accident victimSmth
pl aced hinmself in a precarious position, and whether he was in
danger of falling while perform ng work without being tied off or
secured with a safety line. Since MSHA has conceded that the
ot her two enpl oyees on the wal kway were not required to be tied
of f, my findings and



~1720
conclusions here will be limted to the facts and circunstances
regarding M. Smth.

Foreman Patterson testified that imediately prior to the
acci dent he observed M. Smith kneeling on the wal kway installing
a choker around the wal kway fram ng and under the grating. M.
Patterson stated that he did not observe M. Smith actually lift
t he wal kway grating, but saw hi mreaching under the md-railing.
He could not state how nuch of his body was actually through the
railing, and he confirmed that conpany policy requires an
enpl oyee to be tied off if he is outside the handrails. In these
ci rcunst ances, and based on his 30 years of experience, M.
Patterson did not believe that M. Smith was in any danger of
falling, nor did he believe that he was required to be tied off.

M. Arent, one of the enployees on the boomwith M. Smith
at the tinme of the accident, testified for MSHA on
di rect-exam nati on that he observed M. Smth bendi ng over the
top of the handrail, with his hands beyond the railing and his
head "just barely out," as he was installing the choker on to the
end of the boom On cross-exam nation, he changed his testinony
and indicated that M. Smith was on his knees reachi ng between
the m ddl e and bottom handrail while tying another choker around
the fram ng of the wal kway inby the end of the boom M. Arent
believed that M. Smith's head was outside the handrail, but that
his head and shoul ders were not (Tr. 173). M. Arent was of the
opinion that M. Smith would have been in danger of falling and
needed to be tied off if he were | eaning over the rail, but if he
were on his knees reachi ng between the handrails he woul d be
better bal anced and would not need to be tied off because he
woul d not be in any danger of falling.

Areviewof M. Arent's testinony reflects a degree of
uncertainty as to precisely where M. Snmith was positioned
i mediately prior to the accident, and his direct testinony that
M. Smith was at the end of the boom | eaning over the railing
while installing a choker, is contradicted by his statenent on
cross-exam nation by Austin Power that M. Smith was at anot her
| ocation on his knees while installing a second choker. Austin
Power's counsel attributed M. Arent's contradictory testinony to
the fact that he was a subpoenaed MSHA witness, that he had never
testified in cases of this kind, and that he was nervious. Wen
asked to explain his contradictions, M. Arent responded "I don't
know. Just the way the question was asked" (Tr. 171). | have
reviewed the trial transcript and find that M. Arent's initial
response
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was in answer to a straightforward question asking himto
descri be what he observed (Tr. 163).

M. Arent is a young man who inpressed ne as a credible
witness, and I find nothing in his deneanor to suggest that he
lied as to where M. Smith was positioned at the tinme of the
accident. Since he no | onger works for Austin Power, and only
wor ked there for 6 nonths, he had nothing to gain by lying. M.
Arent was extrenely nervous during his testinony, and considering
the fact that the accident occurred a year or so earlier, I find
his uncertai nty and confusion understandable. Further, M.
Patterson's testinmony that he observed M. Smith on his knees
near the choker which was tied to the wal kway frane outby the end
of the boom corroborates and | ends credence to M. Arent's belief
that M. Smith was not at the end of the boom but at the
| ocation further inby where the second choker was tied to the
wal kway fram ng. Under the circunstances, | conclude and find
that the evidence adduced in this case establishes that at the
time of the accident, M. Smth was not at the end of the boom
| eani ng over the railing, but was on his knees inby the end of
the boom at the |ocation where the choker had been tied to the
wal kway frame as described by M. Arent and M. Patterson.

M. Patterson testified that M. Smith was on his knees
installing the choker around the wal kway fram ng and under the
grating, but he did not see M. Smith actually pick up the
grating. M. Patterson al so observed M. Smith reachi ng under the
m d-railing, but could not state whether his body was actually
through the railing. M. Arent testified that he observed M.
Smith on his knees and believed that his head was through the
railing, but that his shoulders were not. He al so confirnmed that
M. Smith had his safety line with himbut was not tied off.
Crane operator Crowell testified that he often installed chokers
in the manner attributed to M. Smth, and he indicated that one
met hod of installing the choker would be to lift out the wal kway
grating. However, if this were done, M. Crowell confirnmed there
woul d be a danger of falling through the wal kway openi ng and he
woul d be tied off.

In describing the nethod for installing the kind of choker
that M. Smith was installing while not tied off on the wal kway,
M. Patterson likened it to the swi nging of a piece of rope under
t he wal kway. He stated that M. Smith had tied the choker on and
intended to loop it under the wal kway to the other side and then
catch it. He admtted that he was supervising M. Smth's work on
t he boom from ground |l evel, and while he did not give M. Snmith
st ep- by-step
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instructions as to how to go about the task of rigging the choker
to the cherry picker, he conceded that M. Smth knew that the
choker was required to facilitate the novenent of the boom

After careful exam nation of the photographic exhibits and
the testinony in this case, | conclude that M. Smith's position
on the wal kway while in the process of installing the choker in
guestion placed himin danger of falling. Wiile on his knees, M.
Smth's hands were obviously occupied in attenpting to swi ng or
| oop the choker cable under the wal kway to the other side. M.
Patterson indicated that M. Smith intended to catch the cable on
the other side. M. Smith would have had to act swiftly to swi ng
the cabl e over the edge of the wal kway and then nove quickly to
the other side to catch it. The testinony establishes that M.
Smith was reaching under the mddle railing of the wal kway and
that his head was beyond the railing. M. Smth was sonme 36 feet
of f the ground while perform ng the choker task, and | believe
one can reasonably conclude that in the course of the work being
performed as testified to by M. Arent and M. Patterson, M.
Smith's body was partially outside of the railing. Since M.
Smith was on his knees reaching under the mddle railing, I find
that the railing afforded himlittle protection and that he could
have | ost his balance while attenpting to swi ng the choker under
t he wal kway and fallen to the ground.

Under the circunstances here presented, | believe it should
have been clear to a reasonably prudent person that a danger of
falling existed and that M. Snmith should have been tied off.
This is particularly true here, where the evidence establishes
that M. Smith was under the direct observation and supervision
of rigging foreman Patterson. | conclude that a reasonabl e and
prudent person in M. Patterson's position would have instructed
M. Smith to tie off while performng the work of installing the
choker in question.

Enpl oyees Arent and Crowel | expressed ignorance of the MSHA
safety standards cited in these proceedings. M. Arent stated
that he knew he had to wear a safety belt and tie off and he
| earned this fromweekly safety meetings conducted by M. Wite.
Al though M. Crowell indicated that he would tie off while at his
work station, he further indicted that if he were up on a steel
structure wal ki ng around wi t hout any wal kway under hi m he woul d
not tie off while noving about on the structure (Tr. 152). When
asked why, he responded that "it is an acceptable risk." Wen
asked his opinion as to why M. Smith was not tied off, M.
Crowel | responded that he was
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sure that M. Smith did not believe he was in any danger (Tr.
150).

Foreman Patterson testified that conpany policy dictates
that all enpl oyees who are required to performwork off ground
| evel must have their safety belts on. However, he was not
certain as to whether the policy requires the wearing of such
belts while on a catwalk with handrails and toeboards. Wth
regard to any policy requiring an enployee to be tied off when
his work takes himoutside the guardrail, M. Patterson stated
that this policy is conmunicated to enpl oyees through regul ar
tool box safety neetings. However, he did not know whether this
tie-off policy is in witing as part of the conmpany safety rules,
but that the policy requires anyone in an "unsafe area" to be
tied of f.

Superi nt endent Wbodson confirnmed that he is responsible for
safety conpliance at Austin Power's job site, and he identified
copi es of the tool box safety neetings conducted by conpany
supervisor JimWite, and a copy of Austin Power's safety rules.
However, M. Wodson confirmed that he does not personally
conduct the neetings, and M. VWite did not testify. Al though M.
Wbodson generally alluded to the fact that the use of safety
belts and |ines are discussed at the safety neetings, he offered
not hi ng specific as to what detail ed di scussions nay have taken
pl ace, particularly with respect to the circunstances under which
enpl oyees are instructed to be tied off when working off the
ground. A review of the records of the safety tool box neetings
conducted by M. Wite sinply reflects that safety |ines,
| anyards, and lifelines were included as topics of discussion

Wth regard to the conpany safety rules (exhibit RAG),
references to the use of safety belts and Iines are found at the
foll owi ng pl aces i ndi cat ed:

[l A 3 (pg. 2)--PERSONAL SAFETY EQUI PMENT- -
Wear safety belt and tie
off in elevated areas not
protected by guard rails.

VII B. 1 (pg. 14)--SAFETY BELTS are required
to be worn and tied off when
wor ki ng on: (g) Generally any
el evated work area that is
wi t hout protection to
prevent you fromfalling.
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VII D. 2 (pg. 16)--SCAFFOLDI NG - Per sonne
must wear safety belts,
properly tied off, on any
scaffol d platform not
equi pped with standard
handrails or not
conpl etely decked.

X E. 1 (pg. 28)--STABILITY CONTROLAPERSONNEL,
MATERI ALS, and EQUI PMENT.
You must insure that your
person, your material and
your equi pnment are safe from
unexpect ed nmovenent--falling,
slipping, rolling, tipping, blow ng
or any other uncontrolled notion.
1. Use Safety belts as required.

I find nothing in the conpany witten safety rules that
specifically requires enployees to be tied off when they are
wor ki ng outside of handrails on an el evated wal kway. As a nmatter
of fact, the rules which require the wearing of safety belts and
lines are only applicable in cases where an enpl oyee i s worKking
in an area not protected by handrails, and while Rule X E. 1
requires an enployee to insure that he is safe fromfalling, it
only requires that he use a safety belt as required. No nention
is made of being tied off or secured by a | anyard. Further, while
Rule E 7 requires the securing of tools, equipnent and w enches
agai nst falling when working at heights, the securing of the
i ndi vi dual person against falling is not included. When viewed as
a whole, | conclude and find that an enpl oyee worki ng on an
el evat ed wal kway protected by handrails 36 feet off the ground
can reasonably concl ude that under the conpany safety rules as
published he is not required to be tied off while performng work
on the wal kway. Since the rules provide no specific requirenents
that he tie off when his work requires himto | ean over the
railing or reach through the railing, the decision to tie off in
those situations appears to be left to the discretion of the

enpl oyee.

In view of the foregoing, and on the facts of this case, |
find an absence of any specific guidelines or supervision on the
part of Austin Power with respect to the subject of actual fal
dangers confronting an enpl oyee while perform ng work outside of
the confines of the protective railing of the wal kway in
guestion. Under the circunstances, | conclude that Austin Power
may not avail itself of the defenses noted
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in North Anerican Coal Corp., 3 IBMA 93, 107, 1 MSHC 1130, 1134
(1974), and Southwestern Illinois Coal Corporation, 5 FVMSHRC 1672
(1983), and its defense in this regard 1S REJECTED

In view of the foregoing findings and concl usi ons,
conclude and find that section 77.1710(g) is applicable in this
case and that MSHA has established a violation. The citation IS
AFFI RVED

Fact of Violation--Citation No. 2339413

In this instance, Austin Power is charged with a violation
of mandatory standards 30 C.F.R 077.205(e) or 77.404(a), for
all egedly renoving the 20Aneter boom wal kway floor plates or
grating clips or "hold-downs," thus rendering the wal kways in
| ess than good condition. The cited standards provides as
fol | ows:

77.404(a) Mobile and stationary machi nery and equi pnent
shal |l be maintained in safe operating condition and
machi nery or equi pnent in unsafe condition shall be
renoved from service i medi ately. (Enphasis added.)

77.205(e) Crossovers, elevated wal kways, el evated
ranps, and stairways shall be of substanti al
construction, provided with handrails, and maintained
in good condition. Wiere necessary toeboards shall be
provi ded. (Enphasis added.)

Superi nt endent Wbodson suggested that during the
construction of the spreader in question, the boom wal kway grates
need not be fastened or secured, but that once construction is
conpleted, they do. In ny view, the evidence here has established
that the grating clips are necessary to preclude the wal kway from
poppi ng up or noving out of its track. M. Wodson indicated that
the grates are normally clipped, wired down, or welded in place
to insure agai nst any novenent. Under the circunstances, |
conclude that any failure to clip or secure the wal kway grating
may indicate that the wal kway is not being maintained in good
condition as required by section 77.205(e), notw thstanding the
fact that the grates are positioned in a track and held in place
laterally by angle iron. By the sane token, failure to maintain
the wal kway grates in a clipped or tied down position could al so
result in the wal kway being maintained in | ess than a safe
operating condition as required by section 77.404(a).
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Austin Power's suggestion that the wal kway is not "a piece of

equi prent” within the neaning of section 77.404(a), is not well
taken. The 20Aneter boomis an integral part of the spreader, and
both the spreader and boomfall within the category of "nobile
and stationary machi nery and equi prent."” The boom wal kways are an
integral part of the boom and they also fall within this broad
category as enconpassed by the standard.

Austin Power maintains that the wal kway grates were
i nherently safe sinply by resting in place within the stee
wal kway fram ng protected from novenment by angle irons which are
an integral part of the framework, and that the |ack of hol d-down
clips did not render the wal kways unsafe or in |less than good
condition. In support of this conclusion, Austin Power cites the
collective testinony of all of its witnesses who were of the
opi nion that even if the wal kway grates were not clipped or
secured in place, they were nonethel ess safe.

Austin Power maintains that MSHA has advanced no credible
evi dence to support the charge that the clips had been renpved,
and argues that it was just as likely that the clips were
di sl odged along with the grates after being subjected to the
vi ol ent whi pl ash force of the boomwhen it suddenly raised up and
propelled the nmen into the air after the eyelet cable fail ed.

Bef ore reachi ng any conclusions as to whether or not the
| ack of grating clips rendered the wal kways unsafe or in | ess
t han good condition, a determ nation nust first be nmade as to
whet her or not MSHA has advanced any probative or credible
evi dence to support the charge that Austin Power renoved the
grating clips, and that they were in fact renoved and not in
pl ace at the tine of the accident.

In support of its allegation that the clips were renoved by
Austin Power, MSHA relies on the testinony of |nspector Sunmers
and the investigation report which he authored. However, the
report is not evidence. The inspector's testinony regarding the
al | eged renmpoval of the wal kways and clips, and the all eged
failure to resecure them is based on his recitation of the
results of his investigation as found under the "D scussion and
Eval uati on" portion of his report. M. Sumrers confirmed that he
took no witten statenents fromany of the individuals he
i nterviewed during his accident investigation, and sinply took
notes (Tr. 137A138).

In his deposition of April 25, 1986, |nspector Sunmers
stated that prior to the accident, it was his understanding
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that "the wal kway grating and the rest of the material that forns
the catwal k, angle iron and everything, were in place" (Dep. Tr.
68). He also confirnmed that during his investigation after the
acci dent he found wal kway clips on the ground. Wien asked how he
knew t hat the grates which fell were not clipped prior to the
accident, he responded "from | ooking at the other grating al ong
the Il eft-hand wal kway" (Dep. Tr. 75). Referring to deposition
exhi bit SA7, he then explained that the "other grating" which was
not clipped down was the grating |located from"the end of the

pi cture back to the pivot point of the nachine." He stated that
this grating was not totally secured by clips, and while it did
not fall to the ground when the accident occurred "some kind of
nmoved out of place" (Dep. Tr. 76).

Referring to his notes, deposition exhibit SA2, M. Summers
identified the 14 sections of wal kway grating after the accident
and away fromthe scene of the accident which either had clips,
no clips, or clips which were not secured (Dep. Tr. 105A107).
Since the wal kway grating on the right side of the boom was
clipped and not thrown to the ground, Inspector Summers sinply
concl uded that the wal kway grates on the left side of the boom
which fell to the ground were not secured by clips (Dep. Tr. 77).

M. Summers testified that during his investigation, M.
Whodson, M. Arent, and the third person on the boom Kevin
Saul sburg, told himthat the wal kway grates at the |ocation where
t he acci dent occurred had been renmpved and not resecured (Tr.
126A127). | have reviewed M. Summer's deposition and find no
mention of any of these individuals. | have also reviewed the
notes incorporated as part of the deposition, and find no nmention
of any of these individuals. Nor do | find any references as to
who may have told M. Summers that the wal kways and clips had
been renoved and not resecured, or that they were renoved for
pai nting. The only specific reference in the deposition on this
guestion is a statenment by M. Summers that he was told that the
el ectrical people had renoved the wal kway or the clips in order
to have access to certain electrial equiprment under the wal kway
(Dep. Tr. 76).

M. Summers apparently nade no effort to identify or contact
t he individuals who may have done any el ectrical work or
pai nting, and MSHA' s counsel apparently nmade no effort to cal
any of these individuals to testify. | find it rather amazing
that the best evidence available during the investigation or
hearing with respect to the renoval of the wal kway
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grating and the failure to resecure it was not even pursued or
devel oped.

I nspector Summers confirnmed that representatives of the
desi gner and manufacturer of the cross pit spreader were
avail able at the site during his investigation, but that he did
not interview or discuss the matter with them (Dep. Tr. 47). |
assune that these representatives were avail able for depositions
or subpoenas, and their testinmony would be relevant to the issues
concerning the effectiveness of the grating clips, whether they
in fact secured the wal kway to the steel franework of the boom or
sinmply tied one piece of wal kway grating to the other, and
whet her or not the force of the accident would have propelled the
grating out of its channel, regardl ess of any clipping. However,
none of these representatives were contacted by M. Summrers
during his investigation, and none were called to testify at the
heari ng.

Neither M. Arent or M. Wodson testified that they told
I nspector Summers that the wal kway grates were taken up by
electricians or painters and not resecured. M. Arent testified
that while on the wal kway, he paid no attention to the grates and
he could not state whether they were tied down or not (Tr. 164,
178). M. Patterson alluded to past instances in which the
wal kway grates may have taken up by electricians or painters, but
in the case at hand, he stated that he was not aware that any
el ectricians had any work to do in the accident area, and was not
aware that the grates had been taken up (Tr. 201A202). Although
he conceded that the grates "probably" woul d not have popped out
if they were secured, and that soneone "specul ated" that the
pl ates on the other wal kway did not pop up because they were
secured, he described the breaking of the eyelet cable as a
"gigantic whiplash effect, or like a fishing pole" (Tr. 207A208).

M. Whodson admitted that during the course of construction
the grates are not always clipped down because ready access is
required to conplete the construction and the grates are
i nherently safe while snuggled into the iron framework channels.
He al so stated that all of the grating in question was clipped
down "at one tinme" by putting extra people on this work and he
indicated that "it is good policy to get it all clipped down"
(Tr. 235). M. Wodson also stated that he was on the wal kway 2
or 3 days before the accident and could not recall seeing any of
the clips renmoved. However, he did not walk to the end of the
boomat that tine (Tr. 239). He indicated that when the grating
islying within its franework "it is just |ike one of those
manholes in the street that you drive across every day" (Tr.
248).
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Austin Power's counsel maintained that the grating clips are not
designed to w thstand major forces such as occurred in this case
when the eyel et cable broke. He stated that the clips are not
substanti al pieces of equipnent, and that they "are just to keep
the things fromnoving one way or the other" (Tr. 246A247). He
al so indicated that no one knows what was clipped and what was
not .

I nspect or Summers characterized the sudden raising of the
boom after the eyelet failed as a "sling shot"” which tossed the
three nen and the wal kway plates into the air (Dep. notes,
exhibit SA2). He confirmed that he had no idea as to whether the
force exerted by the boomwas evenly distributed on both sides,
and no such determ nation was apparently made during the
i nvestigation of the accident (Tr. 125). When asked why the
remai ning grating on the left wal kway further back fromthe
accident location did not fall to the ground (even though sone
were clipped down and others were not), he stated that this back
area was subjected to a less violent action of the boomwhen the
eyelet failed, and that is why they did not fall out (Tr. 124).
This I ends credence to Austin Power's argunent that the viol ent
action of the boomat the end of the wal kway where the accident
occurred may have caused the clips to be knocked | oose.

After careful review and consideration of all of the
testinmony and evidence with respect to this citation, | concl ude
and find that MSHA has failed to produce any credible probative
evi dence to support the charge that Austin Power renoved the
wal kway clips in question or that the wal kways where the acci dent
occurred were not secured by clips imedi ately before that
accident. Under the circunstances the citation IS VACATED

H story of Prior Violations

Exhi bit PA4, is a conputer print-out listing Austin Power's
civil penalty assessnent record for the period August 19, 1983
t hrough August 18, 1985. That record reflects that Austin Power
paid civil penalty assessnents in the anpbunt of $450 for two
citations, none of which are for violations of any of the
standards cited in these proceedings. | conclude that Austin
Power has a good safety conpliance record, and | have taken this
into account in assessing the civil penalties for the citations
whi ch have been affirned.
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Si ze of Business and Effect of Cvil Penalty on Austin Power's
Ability to Continue in Business

Superi nt endent Wbodson stated that 30 enpl oyees were
enpl oyed at the mine site in question (Tr. 210), and the parties
stipulated that 41,012 man-hours were devoted to Austin Power's
mning activities in 1985. Al though Austin Power's counsel
i ndi cated that 700 enpl oyees work for the conpany, he expl ai ned
that Austin Power's principal business is the construction of
power plants, which is not normally considered "m ning
activities" under the Act (Tr. 13). Under the circunstances, for
pur poses of these proceedings, | conclude that Austin Power is a
small mne operator, and this is reflected in the civil penalties
assessed for the violation in question. Austin Power stipul ated
that the penalties proposed by MSHA will not adversely affect its

ability to continue in business (Tr. 188). | conclude that the
penal ties assessed by ne for the citations which have been
affirmed will |ikew se not adversely affect Austin Power's

ability to continue in business.
Good Faith Conmpliance

The parties stipulated that Austin Power denonstrated good
faith in achieving rapid conpliance after notification of the
violations in question. | adopt this as mnmy finding and concl usi on
on this issue, and it is reflected in the civil penalty
assessnents which | have nmade

Negl i gence

I conclude that the violations which have been affirned
resulted fromAustin Power's failure to take reasonable care to
i nsure conpliance with nandatory safety standard section
77.1607(g) and 77.1710(g), and that this failure on its part
constitutes ordinary negligence. Wth regard to the safety |ine
violation, since M. Patterson was supervising M. Smith's work
on the boomand had himin view while in a position which placed
himin danger of falling, M. Patterson had a duty to either
order M. Smith away fromhis work location or instruct himto
tie off.

Wth regard to the crane operator's failure to insure that
t he enpl oyees were clear of the boom since the crane operator
did not have the enployees in view but knew they were on a noving
boom perform ng work, he had a duty to insure that they were
clear of the area before attenpting to maneuver the boomw th his
crane. Had M. Smith been ordered away fromthe end of the boom
or instructed to tie off his
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safety line, he may not have fallen 36 feet and been killed when
the eyelet failed.

I am not unmi ndful of the fact that the accident victim
Smith had a safety lanyard with him but failed to tie off. I am
al so cogni zant of the fact that the accident which resulted in
the death of M. Smith resulted froman unpredicted and
unexpected failure of the eyelet. | have considered all of these
factors in mtigating the civil penalties that | have assessed
for the violations which have been affirned.

Gavity

I conclude and find that the failure by Austin Power to
insure that M. Smith and the other enployees were clear of the
boomwhile it was being noved, and to insure that M. Smith was
tied off before proceeding with his work tasks constitute serious
violations of the cited safety standards.

Significant and Substantial Violations

I nspector Summers found that the violations of sections
77.1607(g) and 77.1710(g) were significant and substanti al
violations. | agree with these findings, and concl ude that the
violations were significant and substantial. | believe the
violations were contributing factors to the fatal injuries
suffered by M. Smith. Even if the unexpected acci dent had not
occurred, | would still find that the failure to insure that the
enpl oyees were clear of the boomwhile it was being noved and the
failure of M. Smith to tie off while in danger of falling
presented a hazard and a reasonabl e |ikelihood of serious
injuries.

Penal ty Assessnents

On the basis of the foregoing findings and concl usi ons, and
taking into account the requirenents of section 110(i) of the
Act, | conclude that the following civil penalty assessnents are
appropriate and reasonable in these proceedings:

Citation No. Dat e 30 CF.R Section Assessment

2339411 8/ 20/ 85 77.1607(9) $ 2,000
2339412 8/ 20/ 85 77.1710(9) $ 2,500
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CORDER

Austin Power IS ORDERED to pay civil penalties in the
anmount s shown above, and paynment is to be made to MSHA within
thirty (30) days of the date of this decision. Upon receipt of
paynment, the civil penalty proceeding is dism ssed.

Ctation No. 2339413, August 20, 1985, for an alleged
violation of 30 CF. R [77.205(e) or 77.404(a), |S VACATED, and
MSHA' s proposed civil penalty assessnent IS DI SM SSED. Austin
Power's Contest of this citation, Docket No. CENT 86A61AR, IS
GRANTED.

Austin Power's Contests of Citation Nos. 2339411 and
2339412, Docket Nos. CENT 86A59AR and CENT 86A60AR, ARE DEN ED
and DI SM SSED.

Ceorge A. Koutras
Admi ni strative Law Judge



