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for the Petitioner
James W Thonpson, President, Thonpson Coal and
Contruction, Inc., Carksburg, West Virginia, pro se.

Bef ore: Judge Koutras
Statement of the Case

This is a civil penalty proceeding initiated by the
petitioner against the respondent pursuant to section 110(a) of
the Federal M ne Safety and Health Act of 1977, 30 U S.C. 0O
820(a), seeking civil penalty assessnents in the anount of $84
for two alleged violations of certain mandatory safety standards
found in Part 77, Title 30, Code of Federal Regul ati ons.

The respondent filed a tinmely answer and contest, and a
heari ng was held in Mrgantown, West Virginia, on August 27,
1986. The parties waived the filing of posthearing briefs.
However, | have considered their oral argunments nmade on the
record during the course of the hearing.

| ssues

The issues presented in this proceeding are as foll ows:
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1. Wiether the respondent violated the cited nmandatory
safety standards, and if so, the appropriate civil penalties
to be assessed for those violations based on the criteria
found in section 110(i) of the Act.

2. Whether the inspector's "significant and
substantial” (S & S) findings concerning the violations
are support abl e.

3. Additional issues raised by the parties are
identified and di sposed of in the course of this
deci si on.

Applicable Statutory and Regul atory Provi sions

1. The Federal Mne Safety and Health Act of 1977, Pub. L.
95A164, 30 U.S.C. 801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. 0820(i).
3. Commission Rules, 20 C.F.R [2700.1 et seq.

Sti pul ations
The parties stipulated to the following (Tr. 4A6):

1. The subject mne is owed and operated by the
respondent, and the respondent is subject to the
jurisdiction of the Act and the presiding judge.

2. The subject citations and term nations were
properly served by a duly authorized representative of
the Secretary of Labor upon an agent of the respondent on
the dates, times and places stated therein. They may be
admtted into evidence for the purpose of establishing
their issuance, but not for the truthful ness or rel evancy
of any statenent asserted therein.

3. The parties stipulate to the authenticity of the
exhibits, but not to the rel evance nor to the truth of
the matters asserted therein.

4. The alleged violations were abated in a tinely
fashi on.
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5. The River M ne produced twenty-one thousand, seven
hundred and twel ve (21, 712) annual production tons in 1985,
and Thonpson Coal & Construction, |ncorporated, also produced
twenty-one thousand, seven hundred and twel ve (21, 712)
production tons in that year.

6. The proposed penalty assessnents will not affect the
respondent's ability to continue in business.

Wth regard to the respondent's history of violations,
MSHA' s counsel stated that the respondent was issued four section
104(a) "S & S" citations during the 24Amonth period prior to the
i ssuance of the violations in this case, and that the respondent
has paid civil penalties in the amount of $170 for these
vi ol ati ons. Counsel agreed that the respondent has a good
conpliance record (Tr. 7).

Bench Ruling

Respondent proposed and agreed to make full paynent in the
amount of $42 for contested Ctation No. 2706004, January 30,
1986, 30 C.F.R [77.410, and stated that it no | onger w shed to
contest the citation. The citation was issued because of an
al | eged defective backup warni ng device on an end | oader. |
treated this proposal by the respondent as a settlenent proposa
pursuant to Comm ssion Rule 30, 29 C.F.R [2700.30, and it was
approved fromthe bench (Tr. 8). Testinony and evi dence was then
received with respect to the remaining citation

Di scussi on

Section 104(a) "S & S" Citation No. 2706002, issued on
January 30, 1986, cites an alleged violation of 30 CF. R 0O
77.1605(b), and the condition or practice is described as foll ows
(Exhibit GA1l): "The caterpillar front-end | oader, Serial No.
25K339 has a defective parking brake due to when the parking
brake is set, it will not hold the end | oader in place. Located
on the job site. Larry Reall is the area foreman.™

MSHA' s Testi nony and Evi dence

MSHA | nspector David D. Wrknman, testified as to his
background and experience, and confirmed that he conducted a
regul ar inspection of the respondent's mne on January 30, 1986,
and that three mners were there at the time (Tr. 13).



~1751

M. Worrkman identified a copy of Gtation No. 2706002, and
confirmed that he issued it because of a violation of nmandatory
safety standard section 77.1605(b), which requires that parking
brakes be provided on any equi pnent being operated on the surface
areas of strip mnes (Tr. 15).

M. Wirkman stated that after begi nning his inspection, he
observed the cited end | oader "setting over to the side," and
spoke with the | oader operator, a M. Bays. M. Wrkman stated
that the day was cold and that it had snowed. He described the
mne terrain as frozen, but containing ruts and soft nud caused
by equi prent travelling through the m ne surface areas. He stated
that work was being done in a pit area, and that the end | oader
was "parked up and out of the pit area, over to the left." The
| oader was not in operation, and its bucket was down on the
ground (Tr. 16).

M. Wirkman testified that he requested M. Bays to start up
the end | oader so that he could check it for safe operation. M.
Bays i nforned himthat the parking brake was not functioning
properly and that he had reported the condition to foreman Larry
Real |, but that the condition was not repaired. M. Wrkman
confirmed that the | oader was not tagged out, and M. Bays
started it up, and it was functional and not nechanically
di sabled. M. Wrknman did not believe that a | owered bucket on
such an end | oader woul d serve as a brake in the event it were
parked on a grade (Tr. 18).

M. Workman confirmed that foreman Reall advised himthat he
did not make a record of the defective brake condition. M.
Wor kman stated that he got into the | oader operator's comnpartnment
with M. Bays. The brake was set, and when M. Bays accel erated
the machine while in reverse gear, it noved backwards with the
brake set (Tr. 19). The machine was renoved from service, a
record was made of the defective brake, and parts were ordered to
repair it. The abatenent tinme was extended because of
difficulties in obtaining parts, but once the end | oader was
repaired, M. Workman abated the citation (Tr. 20A22).

M. Wirkman stated that the purpose of the parking brake is
to prevent the end | oader fromdrifting if parked on a grade. If
the machine drifted, it could run into someone or a piece of
equi prent. Three enpl oyees and a foreman were in the "i mediate
area," and if the nmachine drifted and hit soneone, it would
reasonably be expected to cause injuries or even death. M.

Wor kman al so believed that it was reasonably likely that the end
| oader could drift, and that this has
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occurred several times in work areas in MSHA District 3 (Tr. 21).

On cross-exam nation, M. Wrknman testified that while he
has operated DA8 and DA9 dozers, he has not operated any |arger
surface "high Iifts" and is not famliar with the nechanics of
braki ng system He also confirmed that he had no know edge of the
nmechani cal operation of the particular parking brake in question
(Tr. 26A27).

M. Workman confirmed that the end | oader was not in
operation when he cited it, and that it was parked in a | evel
area with the bucket down. He | ooked at the "daily book" kept by
t he | oader operator, and found no record concerning the parking
brake (Tr. 27). He confirmed that except for the parking brake,
the rest of the braking systemwas functioning properly (Tr. 28).
M. Wrkman stated that when the | oader is not in operation and
parked, the parking brake nust be set in order to keep the
machi ne from noving in any direction. While the machi ne bucket
| owered and dug into the soft ground would hold a machi ne pointed
downhil I, this does not satisfy the law (Tr. 29).

In response to further questions, M. Wrkman stated that he
al so cited another end | oader at the sane work site, and when he
returned the next day to abate that citation, he had the nachine
tested on a steep el evated area, and when the parki ng brake was
set with the machine in neutral, it would not nove. Wth regard
to the end | oader cited in this case, M. Wrkman confirnmed that
he tested it by having the operator operate the machine in
reverse, and then putting it in neutral to see if it would
continue to nove (Tr. 31).

M. Workman confirned that at the tine of the inspection, he
did not know whether or not the respondent intended to use the
end | oader. However, if the machine is not tagged out or
di smantl ed, he assumes that it can be used and will inspect it
and issue a citation if he finds any defective conditions (Tr.
32). M. Wirkman conceded that it was unlikely that the nachine
woul d nove and strike soneone fromthe |ocation where he found it
parked. His concern was that the machi ne would be put in
operation with a defective parking brake, and if this were done,
one coul d reasonably expect an accident to occur (Tr. 36).

M. Workman confirmed that his inspection of the pit area
was his first inspection of that site, and he stated that he was
famliar with strip mning operation. He stated that the pit had
only enough room for one end | oader and a
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truck, and that work on the pit was being finished up in order to
nove to another site. He observed other pieces of equi pnent which
were not operational parked "off to the left,"” and reiterated
that the cited end | oader "was sitting on a very flat area, with
t he bucket down"™ (Tr. 37). In response to further questions, he
stated as follows (Tr. 37A38):

Q What | amdriving at is: How do you know, or how did
you conme to the conclusion, that there was a reasonabl e
i kelihood here that there would be an accident? Is it
based on your experience, generally, about end | oaders;
that they are sonetinmes parked in el evated areas and
soneti nes you have runaways w th parking brakes? O is
t here sonet hing specific about this operation?

A. No, sir. W have had, in the past, in different
operations where end | oaders were found in areas--in

el evated areas, where they would drift, and cone into
ot her equiprment. And this is fromdifferent work sites,
and even surface areas of underground mines. It's not
uncomon to find Mack packs or end | oaders working in
surface areas of underground m nes.

Q kay.
A It's quite common toward our inspections.

Q Now, if M. Thonmpson can establish in this case that
he has a nice little tidy parking |ot, paved area,
where he puts his end | oaders all of the time, and if
he can establish, for exanple, that they're never
parked in el evated areas or on ranps, and once they
have finished their business in the pit, they are
sinmply taken out and parked soneplace in a |evel area,
woul d your opinion change as to whether there would be
a likelihood of an injury in this case?

A No, sir.
Q Your opinion would be the sanme?

A. Yes, sir.
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Q Based on your experience?

A. O accidents that are recorded and acci dents that
have occurred throughout our industry.

Respondent' s Testi nony and Evi dence

Junior L. Bays testified that he is enployed by the
respondent as an end-| oader operator, and has been so enpl oyed
for 17 years. He confirmed that he was the operator of the end
| oader inspected and cited by |Inspector Wrkman on January 30,
1986. He stated that the end | oader was not in operation and had
been parked for 3Adays prior to the inspection. He confirmed that
he advi sed the m ne superintendent that the | oader had defective
brakes and that he al so made an entry to this effect in a
personal |og book. M. Bays did not know whether parts had been
ordered to repair the machine, and he confirnmed that he never
attenpted to operate the nmachine after the superintendent told
himto park it (Tr. 40A41).

M. Bays stated that if the | oader engi ne were shut off, al
four wheels will lock and it would be inpossible to nove the
machi ne, regardl ess of whether it were parked on the |evel or on
a slope. He explained that the machi ne radi ator bl ew one day, and
when attenpts were made to nove the machi ne while hooked to a
dozer with a cable, the machine would not nove. M. Bays
confirmed that he had the keys to the | oader in his pocket, and
was told not to run it (Tr. 42). He earlier testified that the
superintendent said nothing to himabout not running it, and
simply told himto park it (Tr. 41).

M. Bays stated that the nost effective braking for the
| oader occurs when it is operated in the forward node, and that
operating it in reverse "is next to no brakes at all" (Tr. 43).
He confirmed that the machine had a good foot brake, and that if
left with the engine shut off and the parking brake on, the
machi ne cannot be noved (Tr. 43). He also confirmed that because
of the cold day the only piece of equi pment operating on the day
of the inspection was a "275 Mchigan" (Tr. 43).

On cross-exam nation, M. Bays confirmed that on the day in
guestion, he parked the machine on the |level with the bucket
down, and he had the key in his pocket so that no one el se could
operate it. He gave his daily log book to M. Reall, and
confirmed that he had entered a notation "No
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par ki ng brake" in the book, but M. Reall did nothing about it
other than to tell himto park it (Tr. 46).

M. Bays stated that the purpose of the parking brake is to
serve as a safety device if the |oader is parked on a grade.
Al t hough the parking brake helps to hold the machine while on a
grade, if the machine is on a 10 or 12 percent grade and operated
in gear, it will still nove, even with the parking brake set (Tr
47). The machi ne cannot be noved with the engine off and all four
wheel s | ocked, and the foot brake will hold the nachine when it
travels in reverse (Tr. 49).

In response to further questions, M. Bays stated that he
first discovered the defective parking brake when he was
operating the loader in the pit stripping away the dirt in
preparation for | oading out the coal. He explained that a buzzer
signal device on the machine alerted himto the fact that the
par ki ng brake was defective and that this occurred 3 days before
the inspection. He further explained that certain disks and
plates had to be ordered to repair the parking brake. \Wen he
di scovered the condition he was told to take the machi ne out of
service and park it, and that is what he did (Tr 50A51). Once the
machi ne was repaired, he intended to use it again (Tr. 52).

M. Bays stated that the pit was only |arge enough to permt
the operation of two end | oaders, but that no trucks enter the
pit while he is there. Once the coal is reached in the pit, it is
| oaded out by an end | oader and | oaded onto trucks which are out
of the pit. However, a truck would enter the pit if the pit were
| arge enough, but in this instance there was only enough room for
one end |l oader in the pit, and he would not have used the end
| oader in question in the pit (Tr. 53). At the end of the day, he
woul d fuel the |oader, grease it, and take it out of the pit and
park it on good solid level ground (Tr. 54).

MSHA' s Argunent s

In closing oral argunment, MSHA's counsel asserted that the
evi dence adduced in this case establishes that the cited end
| oader was parked on the respondent's mine site, and had the
vehi cl e been parked on a grade, it could have noved as a result
of the mal functioni ng parking brake, and coul d have struck
enpl oyees working in the area. Counsel asserted that one enpl oyee
was exposed to this hazard (Tr. 56).

In further support of her case, MSHA's counsel cited a
deci sion by former Comm ssion Judge John Cook in MSHA v.



~1756

M ddl e Kentucky Construction, Inc., 2 MSHC 1044 (1980), 2 FNMSHRC
2589, Septenber 12, 1980, in which Judge Cook affirned a sinilar
violation for a defective parking brake on a truck and an end

| oader. Judge Cook rejected an affirmative defense advanced by

M ddl e Kentucky, simlar to the one in this case, that the cited
equi prent had been renoved fromservice prior to the inspection
In rejecting this defense, Judge Cook relied on the Conmm ssion's
decision in Eastern Associated Coal Corporation, 1 NMSHC 2209,

Cct ober 23, 1979, holding that the nere placenent of a danger tag
on a piece of equipnment and permtting it to remain in the nmne's
active workings, was insufficient to render the machi ne "renoved
fromservice" within the nmeaning of the Act. In Eastern

Associ ated Coal, the Conmission stated as follows at 1 MSHC 2210:

It is undisputed that the inoperable parking brake
was a violation. For a violation such as this, there are
two basic ways to abate--repair or w thdrawal from
service. Assuming that the jitney could not have been
repaired safely in the tine set for abatenent, the
guestion in this case is whether a danger tag al one
constitutes withdrawal fromservice. W hold that
tagging the jitney was not sufficient to withdraw the
jitney fromservice because the danger tag did not
prevent the use of the defective piece of equipnent.
The jitney was still operable and the danger tag could
have been ignored. To abate under these circunstances,
the jitney should have been nmade i noperable. There is
no suggestion in the record that the jitney could not
have been rendered i noperable safely, thus elimnating
t he danger posed within the abatenment peri od.

On the facts of the instant case, MSHA' s counsel pointed out
that the end | oader was not tagged out, and nothing prevented the
actual use of the equi pnment since the operator had the keys in
hi s pocket. Although the respondent nmay have established that the
operator was directed not to use the end | oader, counse
suggested that a breakdown in conmunication could result in a
m ner remaini ng unappri sed of respondent's decision to renove the
equi prent from service. Counsel also pointed out that in the
M ddl e Kentucky Constructi on case, Judge Cook ruled that the term
"parking brake" as used in the standard, referred to a braking
system separate and i ndependent from any service or energency
brakes on the front-end | oader (Tr. 55A58).
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Respondent's Argunents

Respondent argued that the cited end | oader was taken out of
service and parked 3Adays prior to the citation, and that no one
but the operator had the key. Respondent asserted that it only
wor ks one shift and that M. Bays was the only end-| oader
operator, and he had the key in his possession. He parked the end
| oader on | evel ground, and since the automatic braking system he
descri bed had taken over, the end | oader was rendered unnovabl e.
The respondent al so pointed out that any vehicle with the parking
brake set will nove in reverse if placed in reverse gear, but
will not nove forward. Assuming it is parked on a down grade, the
parking brake will in all probability hold it, but if it were
parked so that it could run backwards on the sanme grade, it
probably woul d not. The respondent al so suggested that the cited
standard only required that the end | oader be equipped with a
par ki ng brake, and does not state that it mnmust be an operating
par ki ng brake. The respondent al so pointed out that the parking
systenms on trucks are different from braking systens on end
| oaders and "high lifts" (Tr. 59A60).

Fi ndi ngs and Concl usi ons
Fact of Violation

The respondent is charged with a violation of mandatory
safety standard 30 C F. R [77.1605(b), because of the defective
par ki ng brake on an end | oader. Section 77.1605(b), provides as
follows: "Mbobile equi pnrent shall be equi pped with adequate
brakes, and all trucks and front-end | oaders shall also be
equi pped wi th parking brakes."

The evidence adduced in this case establishes that the cited
end | oader was not equi pped with an adequate parking brake and
that the brake was defective and in need of repair at the tinme it
was i nspected and cited by Inspector Wrkman. Al though one may
qgquestion the validity of testing the effectiveness of the parking
brake by operating the nachine in reverse gear on | evel ground,

t he respondent here concedes that the parking brake was defective
because the | oader operator was alerted to this fact when the

al ar m sounded, and he confirnmed that certain brake disks and

pl at es needed repl acenent.

The respondent's suggestion that section 77.1605(b) only
requires that an end | oader be equi pped with a parking brake,
wi t hout the necessity for maintaining it in a serviceable or



~1758

safe condition is rejected. Al though the |anguage of the standard
i nplies that brakes other than parking brakes are to be adequate,
| believe the clear intent of the standard is to insure that al
braki ng systens on such a piece of equi prent be maintai ned

servi ceabl e and functionable so as to insure the margin of safety
i ntended by the installation of these braking systens. Further
since the standard is obviously intended for the protection of
the m ners, any other interpretation would be contrary to the

i ntent and purposes of the Act. In this case, the | oader operator
conceded that the purpose of the parking brake is to serve as a
safety devi ce when the machine is parked on a grade.

The unrebutted evidence in this case establishes that the
respondent took the end | oader out of service and parked it on
| evel ground when the operator discovered the defective parking
brake condition. The respondent's suggestion that it may avai
itself of this voluntary withdrawal of the equi pnment as a defense
to the citation is rejected. The facts reflect that the end
| oader was not tagged out, nor was it rendered inoperable. Even
if it were tagged out, the respondent may not avail itself of
this fact as an absolute defense to the citation, and ny
suggestion during the course of the hearing that it may was in
error (Tr. 63A64). The case |law as enunciated in the Mddle
Kent ucky Construction and Eastern Associ ated Coal Corporation
cases, supra, is to the contrary. In Eastern Associ ated Coal, the
Conmi ssion rul ed that even though the equi pnent was tagged out,
it was not rendered i noperable and the danger tag coul d have been
i gnor ed.

Al though the facts in the instant case reflect that the
end- | oader operator was the only person with the key, was clearly
aware of the defective brake, and testified that he woul d not
have attenpted to use the end | oader until it was repaired, the
fact remains that the machi ne was not rendered i noperable unti
such time as the parts could be ordered and repairs nmade. The
unrebutted evidence establishes that the foreman did nothing to
i medi ately order parts or attenpt to repair the nmachi ne before
the inspector found it. The inspector found no evidence that the
machi ne was dismantled or disabled (Tr. 18). Although the
respondent presented unrebutted evidence that the machine, with
its engi ne shut down, effectively resulted in the I ocking of al
four wheels, thus rendering the nachi ne i movable, in |ight of
the Conmi ssion's holding in Eastern Associ ated Coal Corporation
I cannot conclude that this fact rises to the level of rendering
t he machi ne i noperabl e.
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In view of the foregoing, |I conclude and find that MSHA has
established a violation of section 77.1605(b), by a preponderance
of the credible evidence adduced in this case, and the violation
| S AFFI RVED.

Si ze of Business and Effect of Cvil Penalty on the Respondent's
Ability to Continue in Business

On the basis of the stipulations by the parties, | conclude
and find that the respondent is a small mne operator and that
the civil penalty assessed for the violation in question will not
adversely affect its ability to continue in business.

H story of Prior Violations

The record establishes that the respondent paid $170 in
civil penalty assessnents for four section 104(a) citations
i ssued during the 24Anmonth period prior to the issuance of the
contested citation in this case. | conclude and find that the
respondent has a good conpliance record, and this is reflected in
the civil penalty assesnment for the violation which has been
affirnmed.

Good Faith Abat enent

The parties have stipulated that the violation was abated in
good faith by the respondent. | adopt this is ny finding and
conclusion on this issue, and it is reflected in the civil
penal ty assessnent.

Negl i gence

There is no evidence in this case that the respondent or the
end- | oader operator continued to operate the machi ne once aware
of the defective brake condition. The unrebutted testi nony by the
respondent reflects that the | oader operator first became aware
of the condition while operating the machi ne, and that he
i mediately notified his foreman who instructed himto take the
machi ne out of service and park it. MSHA presented no evi dence
that the respondent should have been aware of the condition prior
to the operator using the machine, or that it failed to inspect
or test the brake before allow ng the operator to run the
machi ne. Al though foreman Reall was nade aware of the brake
defect after it was discovered, there is no evidence that he had
prior know edge of the defect, nor is there any evidence of any
attenpts to use the machine after the operator took it out of
service. Under the circunstances, | cannot conclude that the
respondent was negligent.
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Gavity

On the facts of this case, | cannot conclude that the
violation in question was serious. MSHA has presented no credible
evi dence to support its conclusion that one mner was exposed to
a hazard resulting fromthe defective parking brake. A though
agree that if someone is struck by a piece of free rolling
equi prent he would likely be injured, the record in this case is
devoi d of any evidence that anyone was ever placed in jeopardy by
t he defective parking brake.

| take note of the fact that in the Mddl e Kentucky
Construction case, the inspector who cited the truck and end
| oader for defective parking brakes, found the equi pnent parked
on grades. Judge Cook al so found that the equi pment was parked in
close proximty to other equipnent and mi ne personnel, and that
if it noved, it could have rolled down the incline thus exposing
m ners and ot her equi pment to a hazard. The facts in the instant
case establish that the end | oader was parked on a | evel grade
and out of the pit with the wheels | ocked and the engi ne turned
of f. The avail able key was in the pocket of the operator who was
aware of the defective braking brake and who took the machi ne out
of service and parked it until it could be repaired. The
i nspector conceded that fromthe | ocati on where the machi ne was
parked, there was no |ikelihood of the nmachi ne even noving, |et
al one rolling anywhere and striking soneone (Tr. 35). The
i nspector's conclusion of the existence of a potential hazard was
based on his presunption that the equi pnrent woul d be operationa
inthe pit (Tr. 35).

I nspect or Wrkman conceded that his inspection on January
30, 1986, was the first time he had inspected the site, and that
his citation was not based on any specific operational procedures
at the site in question (Tr. 37). H's conclusion that a hazard
exi sted, or was likely to exist had the machi ne been in operation
with a defective parking brake, was based on his know edge of
other mne sites where equi pnent on el evated areas were known to
drift free and strike other equi pnent, and fromrecorded
incidents industry wide (Tr. 37A38).

MSHA presented absolutely no credi ble evidence to suggest
that the respondent's end | oaders are ever parked on el evated
grades in proximty to any equi pnment or mners. The | oader in
guesti on was parked on level ground, with its bucket down, wth
the engine off and all four wheels | ocked. The | oader operator
testified that his usual and nornmal procedure at the
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end of the work shift is to take the end | oader out of the pit
and park it on level ground with the engine off, and MSHA has not
rebutted this fact. Further, the | oader operator's unrebutted
testinmony is that no trucks actually enter the pit for | oading,
and that the end | oader comes out of the pit to |oad the trucks.
In the instant case, he testified that the pit was only |arge
enough to acconodate one end | oader, and he woul d not have used
his loader in the active pit. The inspector confirmed that this
was the case (Tr. 37).

Al t hough | nspector Wrkman stated that the terrain at the
m ne incl uded up-and-down grades, he conceded that any concl usi on
concerning a hazard froma defective parking brake woul d depend
or where the end | oader woul d be operated and where it would be
parked (Tr. 20). On the facts of this case, | find no credible
evi dence to support any conclusion that any of the respondent's
end | oaders are ever parked, operated, or stopped on grades
requiring the use of the parking brake.

Significant and Substantial Violation

A "significant and substantial" violation is described in
section 104(d) (1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other mne safety or health hazard." 30
C.F.R 0814(d)(1). A violation is properly designated
significant and substantial "if, based upon the particular facts
surrounding the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or
illness of a reasonably serious nature."” Cenent Division
Nati onal Gypsum Co., 3 FMBHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMBHRC 1, 3A4 (January 1984), the
Conmi ssion explained its interpretation of the term "significant
and substantial" as follows:

In order to establish that a violation of a mandatory
safety standard is significant and substantial under
Nati onal Gypsumthe Secretary of Labor nust prove: (1)
the underlying violation of a mandatory safety
standard; (2) a discrete safety hazard--that is, a
measure of danger to safety--contributed to by the
violation; (3) a reasonable likelihood that the hazard
contributed to will result in an injury; and (4) a
reasonabl e |ikelihood that the injury in question wll
be of a reasonably serious nature.
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In United States Steel M ning Conmpany, Inc., 7 FMSHRC 1125, 1129,
t he Conmi ssion stated further as foll ows:

We have explained further that the third el enent of the
Mat hies formula "requires that the Secretary establish
a reasonabl e likelihood that the hazard contributed to
will result in an event in which there is an injury.”
US Steel Mning Co., 6 FMSHRC 1834, 1836 (August
1984). W have enphasi zed that, in accordance with the
| anguage of section 104(d)(1), it is the contribution
of a violation to the cause and effect of a hazard that
must be significant and substantial. U S Steel M ning
Conpany, Inc., 6 FMSHRC 1866, 1868 (August 1984); U.S.
Steel M ning Conpany, Inc., 6 FMSHRC 1573, 1574A75
(July 1984).

I ncorporating by reference nmy gravity findings, and applying
the principles of a "significant and substantial"™ violation as
articulated by the Comm ssion in the aforenentioned decisions in
terns of continued normal mning operations, and in the absence
of any credi bl e evidence or facts to support any concl usion that
the defective parking brake in question could contribute to a
hazard, | cannot conclude that MSHA has established that there
was a reasonabl e |likelihood that an accident or injury would
occur. Accordingly, the inspector's "significant and substantial"”
finding IS VACATED, and the citation is nodified to reflect a
non-"S & S" violation

Cvil Penalty Assessnent

In view of the foregoing findings and concl usi ons, and
taking into account the requirenments of section 110(i) of the
Act, | conclude that a civil penalty assessnment in the anount of
$20 is reasonable for the citation which has been affirned.

CRDER

The respondent 1S ORDERED to pay a civil penalty assessnent
in the anpunt of $20 for section 104(a) non-"S & S" Citation No.
2706002, January 30, 1986, 30 C.F.R [O77.1605(b), and a civi
penal ty assessment in the amount of $42 in settlenent of section
104(a) G tation No. 2706004, January 30, 1986,
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30 CF.R [0O77.410. Paynment is to be made to MSHA within thirty
(30) days of the date of this decision, and upon receipt of
payment, this proceeding is dism ssed.

Ceorge A. Koutras
Admi ni strative Law Judge



