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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PRCCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Docket No. WEST 85-125-M
PETI TI ONER A. C. No. 05-04014-05501
V.
Docket No. WEST 85-126-M
JEFFERSON COUNTY ROAD & A. C. No. 05-04014-05502
BRI DGE DEPARTIVENT,
RESPONDENT Docket No. WEST 85-127-M
A.C. No. 05-04014-05503
Harris Pit
DECI SI ON

Appear ances: Robert Lesnick, Esq., Ofice of the Solicitor
U S. Department of Labor, Denver, Col orado,
for Petitioner;
Cle Pace, Esqg., Jefferson County Road & Bridge
Department, Gol den, Col or ado,
for Respondent.

Bef or e: Judge Morris

The Secretary of Labor, on behalf of the Mne Safety and
Heal th Admini stration, charges respondent with violating safety
regul ati ons pronul gated under the Federal Mne Safety and Heal th
Act, 30 U S.C. 0801 et seq., (the Act).

A hearing on this matter took place on Decenber 11, 1985 in
Denver, Col orado.

The parties filed extensive briefs in support of their
posi tions.

| ssues

The issues are whether the Secretary has enforcenent
aut hority over respondent and, if so, may the Secretary assess
civil penalties.

Stipul ation

At the hearing the parties stipulated that if respondent is
held to be subject to the Act and not entitled to a CAV
i nspection then respondent does not chall enge the individua
citations and penalties in the cases (Tr. 5, 6).
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The parties further stipulated that the respondent, in its mning
operations, uses equi pnent manufactured outside of the State of
Col orado (Tr. 21).

Sunmary of the Evidence

The threshold issues require a review of the evidence. Bud
Snead, Sam Nankervis and Louis Gabos testified for respondent.
Jake DeHerrera and Arnold Kerber testified for the Secretary.

Bud Snmead has been the Director of Public Wrks for
Jefferson County, Col orado since 1978. The county operates five
gravel pits called Harris, Dog Pound, Green Valley, Colden Gate
and Pine Junction (Tr. 8-10). Smead is in charge of the County's
Road and Bridge Department which is within the Public Wrks
Division (Tr. 9).

Jefferson County does not sell any of its gravel. It is used
exclusively for the surfacing of Jefferson County roads. Sone of
t hose roads connect to state and federal highways (Tr. 9, 14).

The operation of a Jefferson County gravel nmine is approved
by the County Comm ssioners of Jefferson County and by the State
of Col orado Board of Mne, Land and Reclamation (Tr. 9, 10).

M. Snead indicated the county requested a CAV inspection
M. Gabos nade an oral request for such an inspection (Tr. 13).

Sam Nankervis, director of the Jefferson County Road and
Bri dge Departnent, is responsible for maintenance and crushing
for Jefferson County. The county has sustained one loss tine
accident (Tr. 15, 16).

The witness was first aware of the events after Lou Gabos
call ed MSHA representative Carnoc Gardner for what the county
t hought woul d be a courtesy inspection (Tr. 18). The request for
the CAV was after they had noved the crusher to a different pit.
MSHA said they would inspect but it would not be a "courtesy"”
i nspection (Tr. 19, 20).

Loui s Gabos, a professional engineer and assistant director
of the Jefferson County Road and Bri dge Departnent, handl es
reports for the federal government and for land reclamation (Tr.
22, 26). Wtness Gabos filled out the MSHA form and indicated the
of ficial business nane as "Jefferson County Road and Bridge
Departnment” (Tr. 26).

On March 18 Gabos called Gardner at MSHA. He said they were
ready and runni ng but he didn't mean they were crushing anything
(Tr. 23). Gardner said there could be no courtesy inspection if
the pit was in operation (Tr. 23).



~58

The current practice of the respondent is to call MSHA when they
nmove fromone mine to another. Every tinme they now nove they
receive a courtesy inspection (Tr. 24).

Gabos filled out the MSHA | egal identity format the
direction of his supervisor, Sam Nankervis (Tr. 26; Ex. 1). The
formwas dated July 12, 1985 (Tr. 27). Al of the county gravel
pits are titled in the sane fashion (Tr. 28).

Gabos indicated the county conplies with safe m ning
practices but they are not required to do so (Tr. 28, 29).

Jake DeHerrera, an MSHA i nspector experienced in mning
i nspected the Jefferson County pits (Tr. 30, 31).

At one point in tine there was a |lack of funds to inspect
such pits. But he visited the site when he was advi sed they had
been funded to inspect such property (Tr. 32, 33).

A CAV inspection is to assist the operator in conplying with
the Act prior to a mne reopening after it has been shut down for
a tine. For such a CAV inspection MSHA requires two weeks notice
inwiting. Further, MSHA requires that pit not be in operation
(Tr. 33). Penalties are not issued under a CAV inspection (Tr.
34).

In January 1985 the Dog Pound pit was in operation and in
the process of stock piling material. The inspector observed four
to six workers in the area (Tr. 34).

Arnol d Kerber, an MSHA i nspector since 1974, visited the Dog
Pound pit in January 1985. He also visited the Harris Pit on
March 21, 1985 and issued 20 or 21 citations (Tr. 38-41).

The parties stipulated that the pit was in operation at the
time of the inspection (Tr. 42).

Di scussi on

The County argues that the Secretary |acks authority to
enforce the federal M ne Act agai nst respondent for a nunber of
reasons.

Initially, it is asserted that Congress in passing the Act
did not intend to regulate states or political subdivisions
thereof. This is so because neither the statutory definition of
"operator"” or "person" speak to the regulation of state or |oca
governments. Cogni zant of federalismconcerns, Congress
explicitly brings state and | ocal governnents within the purview
of the statutory schenme if it intends to regulate their activity.
For exanple, Congress so acted in anending the Fair Labor
Standards Act, 29 U S. C. 0203(d), (x), See also Garcia v. San
Antoni o Mass Transit Authority --- U S ----, 105 S . C. 1005
(1985).
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This issue is a matter of statutory construction and | egislative
intent.

The federal M ne Act defines an operator as "any owner
| essee, or other person who operates, controls, or supervises a
coal or other mne . . ." (enphasis added) 30 U S.C. [0802. In
the preanble of the Act Congress explicitly stated that it
recogni zed "t he existence of unsafe and unheal thful conditions
and practices in the Nation's . . . nmines (enphasis added).
Accordingly, the Act was pronul gated to neet the "urgent need to
provide nore effective neans and neasures for inproving the
wor ki ng conditions and practices in the Nation's mnes in order
to prevent death and serious bodily harm. . ." (enphasis
added). It is apparent here that a mne operated by a county is
one of the Nation's mines. The Act was desi gned and Congress
declared that "the first priority of all in the coal or other
m ni ng i ndustry must be the health and safety of its nost
preci ous resource--the mner”, 30 U S.C [801.

A casual reading of the legislative history establishes the
clear intent of Congress. Senate Report No. 95-181 shows the
congressi onal views:

The Conmittee believes that it is essential that there
be a common regul atory programfor all operators and
equal protection under the law for all mners. Thus, a
principal feature of the bill is the establishment of a
single mne safety and health | aw applicable to the
entire mning industry.

Further, the Conmittee notes that there may be a need
to resolve jurisdictional conflicts, but it is the
Conmittee's intention that what is considered to be a
m ne and to be regul ated under this Act be given the
br oadest possibly interpretation, and it is the intent
of this Conmttee that doubts be resolved in favor of
inclusion of a facility within the coverage of the Act.
(Enphasi s added) .

Sen. Report, 95th Congress, 1st Session (1977) reprinted in
the Legislative History of the Federal Mne Safety and Health Act
of 1977, 95th Congress, 2nd Session, 601, 602.

Sand, gravel and crushed stone operations, whether privately
operated or operated by a | ocal governnent unit have been covered
by the federal m ne safety |aw since 1966 when the Federal Meta
and Nonnetallic Mne Safety Act (Metal Act) was enact ed.

Hi storically there has never been any serious question that sand
and gravel are mnerals and that their extraction is m ning,
Marshall v. Stoudt's Ferry Preparation Co., 602 F.2d 589 (3rd
Cr., 1979); Marshall v. Nolichucky Sand Co. Inc., 606 F.2d 693
(6th CGr., 1979). Sand and gravel operations are classica
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m ni ng operations. The nethods and equi pnment used in sand and
gravel mning are simlar, if not identical to, the methods and
equi prent used in the mning of many other mnerals. The hazards
faced by workers engaged in extracting sand, gravel, and crushed
stone are simlar and in many cases they are identical to the
hazards faced in other m ning operations.

The Metal Act was repealed in 1977 and all m ning operations
were placed under the present statute. However, the safety and
heal th standards applicable to sand, gravel, and crushed stone
operations issued under the Metal Act continue in effect under
the 1977 Act.

Because sand, gravel, and crushed stone operations are
"mnes" as defined in section 3(h)(1) of the Act, they are
subj ect to the provisions of the Act and the regul ati ons issued
t hereunder. The fact that a pit is operated by a governnenta
unit rather than a private party is immterial. Wen a state or
| ocal governnent engages in an activity subject to Congressiona
regul ation, such as in operating a railway or a mne, the state
or local governnment is subject to regulation in the sane manner
as a private citizen or corporation. Parden v. Terminal Ry. of
Ala. State Docks Dept, 377 U S 184, 84 S.C. 1207 (1964).

Respondent further argues that Congress explicitly brings
state and | ocal governnents within the purview of the statutory
scheme if it intends to regulate their activity citing such
| egislative action in anending the Fair Labor Standards Act, 29
U S.C. 0203(d)(1) and relying on Garcia v. San Antoni o Mass
Transit Authority, supra.

| agree that Congress certainly may | egislate by
particularly nam ng those entities that are subject to the
legislation. In fact, Congress did so in extendi ng m ni mum wage
coverage over a period of time and gradually expanding the
cover age

VWhen FLSA was enacted in 1938, its wage and overtine
provisions did not apply to | ocal mass-transit enpl oyees, the
subj ect of the Garcia case, 03(d), 13(a)(9), 52 Stat, 1060,
1067. In 1961 Congress extended m ni num wage coverage to
enpl oyees of any nass-transit carrier whose annual gross revenue
was not |ess than one-mllion. Fair Labor Standards Anendnents of
1961, 0O2(c)9, 75 Stat. 65. 71. In 1966 Congress extended FLSA
coverage to state and | ocal government enployees for the first
time. Fair Labor Standards Amendnents of 1966, [J102(a) and (b),
80 Stat. 831. In 1974 Congress provided for the progressive
repeal of the surviving overtime exenption for mass transit
enpl oyees. Fair Labor Standards Anendnents of 1974, [021(b), 88
Stat. 68. At the sane time Congress sinultaneously brought the
states and their subdivisions further within the anbit of the
FLSA by extendi ng FLSA coverage to virtually all state and | oca
gover nment enpl oyees, 06(a)(1l) and (6), 88 Stat 58.60, 29
U S. C 0203(d) and (1).
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As noted above Congress gradually expanded FLSA coverage and
finally specifically included states and | ocal governnents.
Congress coul d have specifically naned the states and counties in
the Mne Act but it is not obliged to legislate in that fashion
In addition, the gradual extension of the FLSA coverage indicates
a pi ece-neal approach to coverage under that Act. A sinmlar
| egi sl ative approach did not occur in the enactnent of the
federal Mne Act. The broad statutory definition supported by the
| egi slative history establish that Congress intended to include
all mnes and miners within the anbit of the federal Mne Act.

Respondent further contends that its gravel pits are not
subject to the Act's coverage because its products neither enter
commerce nor affect it.

The evidence is uncontroverted that the gravel fromthe
respondent's mnes is not sold. It is, in fact, used exclusively
to surface the county roads. In addition, Jefferson County's
roads do not extend beyond the boundaries of the State of
Col orado. The Act enconpasses within its coverage the foll ow ng:

Each coal or other mne, the products of which enter
conmer ce, or the operations or products of which affect
conmer ce, and each operator of such mne, and every

m ner shall be subject to the provisions of this
chapter. 30 U S.C A [803.

Further, comerce is defined as foll ows:

(b) "conmmerce" neans trade, traffic, conmerce
transportati on, or comruni cati on anong the severa
States, or between a place in a State and any pl ace
outside thereof, or within the District of Colunbia or
a possession of the United States, or between points in
the sane State but through a point outside thereof. 30
U S. C A [0802(b).

The issue to be addressed is whether the county's gravel
operations "affect commerce.” As a threshold matter the term
"affecting coomerce” has been given a broad judicial
interpretation. Garcia v. San Antonio Mass Transit Authority,
supra; Marshall v. Kraynack, 604 F.2d 231 (3rd G r.1979); Godw n
v. OSHRC, 540 F.2d 1013 (1976) (9th Cr); United States v. Dye
Construction Co., 510 F.2d 78 (1978) (10th Cir.); Brennan v.
OSHRC, 492 F.2d 1027 (2d Cir.1974); Wckard v. Filburn, 317 U. S
111, 63 S.Ct. 82.

In the instant cases the parties stipulated that the county
uses equi pnent in its mnes nmanufactured outside of the state.
Such activity clearly "affects commerce” as stated in the above
cited case | aw.

Morton v. Bloom 373 F. Supp. 797 (D.C Pa.1973), relied on by
respondent, presents a unique factual situation of a mne
operated by one man. In that circunstance, the Court ruled that
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the local nature of the mine did not affect commerce. The case
has not been foll owed as precedent for |ater decisions. In short,
it appears to have a very narrow application not applicable here.

The Conmi ssion has yet to consider the jurisdictional issues
rai sed here but decisions by judges of the Comm ssion have held
that a governnmental gravel operation is subject to the federa
Act. New York State Dept of Transportation, 2 FMSHRC 1749 (1980),
Laurenson, J.; Island County H ghway Departnment, 2 FNMSHRC 3227
(1980), Morris, J; Salt Lake County Road Dept, 2 FMSHRC 3409
(1980), Vail, J.

Respondent further contends that the Jefferson County Road
and Bridge Departnent is not a legal entity. It is, therefore,
not subject to suit under Colorado law. Further, it is not
subject to service within the federal system citing Rule
4(d)(6), F.RCv.P.

The respondent here is "Jefferson County Road and Bridge
Departnent”. The evidence at the hearing shows that Louis Gabos,
assistant director of the departnment, filled out the MSHA | egal
identity format the direction of his supervisor. Only one | ega
identity formappears in the record but w tness Gabos indicated
they were all titled in the sane fashion. The form contains the
federal identification nunber as well as the mine nane and its
address. In Governnent Exhibit 1 the mine name is identified as
"Public Works Quarry #5 (fornmerly called Harris Pit)" and under
address there appears "Jefferson County Road and Bri dge
Dept/ Di vi sion of Public Wrks."

The Secretary's regulations as set for at 20 C F. R [041.10
et seq. require the operator of a mine to file with the Secretary
of Labor the legal identity of the operator of a nmine and the
regul ation further requires the reporting of all changes in the
| egal identity as they occur. The regulations further state that
"[t] he subm ssion of a properly conpleted Legal Identity Report
Form No. 2000-7 . . . will constitute adequate notification of
legal identity to the Mne Safety and Health Adm nistration”

Since respondent identified itself as the "Jefferson County
Road and Bridge Departnment" it is hardly in a position to di savow
its own representations. In any event this is not a proceedi ng
under the Col orado statutes but it is an adjudicatory proceedi ngs
provided for in 30 U.S.C [0113(a) and its Rules of Procedure, 29
C.F.R 02700 et seq.

Respondent's reliance on Rule 4(d)(6), F.RCv.P. neets the
same infirmty. To |like effect on the issue of incorrectly nam ng
a respondent in notices of violation and petition for assessnent
see the case decided by the Interior Board of Mne Qperations in
Harl an No. 4 Coal Conpany, 4 |BMA 241 (1975).
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The final issue concerns the assessnent of civil penalties.
Respondent argues that the Act is replete with provisions
denonstrating congressional intent to cooperate with states.
Secondly, the federal governnent is cognizant of the need for
fiscal independence of states and their political subdivisions.
Thirdly, the inposition of fines will not foster mne safety and
respondent i mmedi ately abated the violative conditions.

| agree with respondent that the federal Act is replete with
| egi sl ative assertions of cooperation. Further, the federal
government is cogni zant of the financial status of the states.
However, | believe the inposition of penalties will foster mne
safety. Such penalties, as well as further sanctions carefully
structured under the Act, as in Section 104(d), can provide a
strong incentive for a gravel operator to conply with safety
regul ations. Further, the text and legislative history of Section
110 of the Act require the Secretary to propose a penalty
assessnment for each violation and the Commi ssion and its judges
to assess sonme penalty for each violation found. Tazco Inc., 3
FMSHRC 1895 (1981). Nominal penalties have been assessed in
ext enui ng circunstances as in Potochar and Potochar Coal Conpany,
4 | BMA 252, 1 MSHC 1300 (1975. However, the primary reasons for
assessing civil penalties is to deter future violations. Eddie
H ggs, d/b/a H ggs Trucking Co., 6 FMSHRC 1215 (1984). Respondent
here continues to operate its quarries and civil penalties are
t heref ore appropri ate.

Respondent further asserts that no penalties should be
assessed because respondent was entitled to a CAV inspection. If
respondent was entitled to such an inspection then no penalties
shoul d have been proposed.

The parties presented evidence concerning the nature of the
al  eged CAV inspection but neither parties offered any evidence
concerning any regul ation or other authority for such an
i nspection. Accordingly, the judge issued a post-trial order
directing each party to submt any relevant regul ati on or ot her
authority for such an inspection

Respondent did not reply. The Secretary, although denyi ng
its applicability, filed a copy of an internal MSHA nenorandum
from Robert B. LeGather, assistant Secretary for Mne Safety and
Heal t h.

The broad thrust of the nmenorandum focuses on the
proposition that under Section 502 of the M ne Act the MSHA
i nspectors are authorized to visit mne sites to point out
potential violations where such calls involve (1) new m nes not
yet producing, (2) seasonal, closed or abandoned mines prior to
opening and (3) newinstallations in mnes prior to their
becom ng operational. Cenerally, the directive provides that if
t he i nspector observes a violative condition he will issue a
notice but no penalty will be assessed or proposed.
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The evi dence here shows that respondent was not entitled to a CAV
i nspection since its pits were in operation at the tinme of the
i nspection. The evidence shows that Lou Gabos, according to
wi t nesses Snmead and Nankervis, called MSHA s Gardner and
requested a courtesy inspection (Tr. 18).

The testinony of w tnesses Smead and Nankervis is not
persuasi ve particularly when it was contradicted by w tness Gabos
hi nsel f who stated that the m ne was in operation when MSHA first
appeared to inspect it (Tr. 22).

| accordingly reject respondent's evidence and credit MSHA s
evi dence that in January 1985, at the Dog Pound pit the inspector
observed four to six workers in the area. The pit was then in
operation and they were stock piling materi al

Concerning the Harris pit, the parties stipulated that it
was i n operation when inspector Kerber conducted his inspection
(Tr. 40-42).

Respondent currently relies on the CAV inspection process
when noving to new sites (Tr. 23-24). However, respondent was not
entitled to a CAV inspection on the date the citations were
i ssued in the cases at bar.

For the foregoing reasons the threshold contentions raised
by respondent are rejected.

Briefs

The parties have filed detailed briefs which have been nost
hel pful in analyzing the record and defining the issues. | have
revi ewed and consi dered these excellent briefs. However, to the
extent they are inconsistent with this decision, they are
rej ected.

Concl usi ons of Law

Based on the stipulation of the parties, the entire record
and the factual findings nade in the narrative portion of this
decision, the follow ng conclusions of |aw are entered:

1. The Commi ssion has jurisdiction to decide this case.

2. An order should be entered affirmng the citations and
t he proposed penalties.

ORDER

Based on the foregoing findings of fact and concl usi ons of
law | enter the foll ow ng order

1. I'n WEST 85-125-Mthe follow ng citations and proposed
penalties are affirnmed:
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Citation No. $30 CF.R O Penal ty
Vi ol at ed
2355924 56. 14-1 $54. 00
2355925 56. 14-1 54. 00
2355926 56. 14-1 54. 00
2355928 56. 14-1 36. 00
2355929 56. 14-1 20. 00
2355930 56. 14-1 54. 00
2355931 56.14-3 36. 00
2355932 56. 14-1 54. 00
2355933 56.11-2 54. 00
2355936 56. 9- 87 20. 00
2355937 56. 12- 28 20. 00
2355938 56. 12- 25 20. 00
2355939 56. 4-2 20. 00
2355940 56. 12- 25 20. 00
2357724 56. 11- 27 36. 00
2358543 56. 9-54 63. 00

2. In WEST 85-126-Mthe following citation and penalty therefor
are affirned:

Citation No. 30 CF.R O Penal ty
Vi ol at ed
2355927 56.14-1 $54. 00

3. In WEST 85-127-Mthe followi ng citations and proposed
penalties are affirnmed:

Citation No. 30 CF.R O Penal ty
Vi ol at ed

2355922 56. 14-1 $ 54.00

2355923 56.14-1 54. 00

2355934 56.11-12 79. 00

2355935 56. 9- 87 20. 00

2358542 56. 9- 87 20. 00

John J. Morris
Admi ni strative Law Judge



