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Bef ore: Judge Maurer

| issued a decision on the nmerits in this case on Septenber
10, 1986. In that decision, |I found that the conpl ai nants had
establ i shed that they had been discrimnated agai nst by
respondent in violation of section 105(c) of the Federal M ne
Safety and Health Act of 1977 (the Act). At that tine, | ordered
the parties, by counsel, to conmunicate for the purpose of
stipulating to the extent possible the anbunts of nonetary relief
due each of the named conpl ai nants, as well as the anount of
attorney fees that may be awarded to counsel for the intervenor
United M ne Wrkers of Anerica, who had intervened on the side of
t he conpl ai nants.

The parties were able to stipulate the anobunts due the
i ndi vidual conplainants if | did not allow any award based on the
overtime claimpressed by the UMM, and for the reasons that
follow !l will not.

The basis for the UMM' s claimthat the conplainants are due
some overtine pay is that the operator enployed part of his
wor kf orce on the two weekends which were included within the back
pay period in issue. Therefore, UMM s position is that the
operator should rei mburse conpl ainants in an anount which
reflects the fact that arguably some unspecified portion of the
26 of them woul d have worked the two weekends in question, or
some part thereof. They propose that each conpl ai nant be awarded
a percentage of his or her Saturday and Sunday pay that exactly
mat ches the percentage of the operator's workforce that worked on
t hat day.

The Secretary of Labor parts conpany with the UMM on this
i ssue. Wile agreeing that reinbursenent for |ost overtine is
general ly recoverable, he states that this is an atypical case.
The nore typical case being one which involves |ong periods of
unenmpl oyment where the | oss of overtinme earnings is clearly
denonstrabl e. Here, he asserts, and | concur, that it is
specul ati ve at best whether any overtinme opportunities were | ost
to these conpl ai nants.

The operator correctly points out that the burden of proof
on damages in this case is on the conpl ai nants. They nust
establish by a preponderance of the evidence that they
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in fact | ost wages for overtime during the tinme they were laid
off. There is no evidence in this record of which conpl ai nants,
if any of them would have worked overtime on any particul ar

Sat urday or Sunday during the |ayoff, and therefore | find the
UMM's claimthat all are entitled to sone portion of overtine
pay during the two weekends herein involved too specul ative. The
Secretary of Labor, appearing on behalf of the conplainants, does
not support this claimfor overtine. The UMM, appearing as an

i ntervenor and a representative of the miners, has failed to
carry the burden of proof on this issue. | therefore will award
no back pay for overtine.

A second issue the parties were unable to resol ve anongst
t hensel ves was appropriate attorney fees, if any be appropriate,
to be awarded the UMM, or it's staff attorney, for its
appearance and participation in this case as an intervenor

Section 105(c)(3) of the Act provides that "[w henever an
order is issued sustaining the conplainant's charges under this
subsection, a sumequal to the aggregate anount of all costs and
expenses (including attorney's fees) as determ ned by the
Conmi ssion to have been reasonably incurred by the m ner
applicant for enploynent or representative of mners for, or in
connection with, the institution and prosecution of such
proceedi ngs shall be assessed agai nst the person committing such
violation."

Contrary to the operator's position, attorney fees may be
assessed i n proceedi ngs under any part of subsection (c) of
section 105 of the Act. See, e.g., Secretary on behalf of Ribe
v. Eastern Associated Coal Corp., 7 FMSHRC 2015, 2023 (1985),
where the Conm ssion held that "private attorneys' fees may be
awarded to a prevailing mner in a Secretary-initiated section
105(c)(2) discrimnation proceedi ng, provided that private
counsel's efforts are non-duplicative of the Secretary's efforts
and further, that private counsel contributes substantially to
the success of the litigation."

In Muinsey v. FMSHRC, 701 F.2d 976 (D.C Cir.1983), which in
turn relied on Nat'|l Treasury Enpl oyees Union v. Dept. of the
Treasury, 656 F.2d 848 (D.C. Cir.1981), the Court of Appeals for
the District of Colunbia held that unions and union attorneys are
entitled to costs and attorney fees for representation of union
nmenbers. The Court also held that if the fees are awarded to the
attorney personally (not the union), the attorney is entitled to
receive the market value of her services. The fact that the
attorney is a salaried enployee of the union does not affect the
size of the fee to which she is otherw se entitled.
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In this case, the UMM as intervenor was a representative of
m ners and Mary Lu Jordan, Esg., was the UMM staff attorney
representing the conplainants along with counsel for the
Secretary, who instituted these proceedi ngs. Ms. Jordan has
submtted a petition for attorney fees detailing 36.81 hours of
tinme spent on the case at a requested hourly fee of $110.00, for
a total requested attorney fee of $4,049.10. The operator, while
objecting to the fee in toto and in general has failed to cite
with sufficient specificity any portion of it that relates to
duplicative or insubstantial efforts on the part of M. Jordan
My review of her fee petition and her work product in this case
| eads nme to the conclusion that she did indeed significantly
participate in the case and contributed in a substantial way to
the success of the litigation. | also find that the hours and
market rate claimed by her are reasonable. Accordingly, | am
going to award the requested attorney fee of $4,049. 10.
ASSESSMENT OF Cl VIL PENALTI ES

The Secretary of Labor, by counsel, filed his conplaint of
discrimnation in this case seeking inter alia, "an order
assessing appropriate civil penalties against Respondent for its
viol ati ons of section 105(c)." Since this case was submtted on
stipulated facts, | have eval uated evi dence concerning the
statutory criteria set forth in section 110(i) of the Act only
i nsofar as evi dence was available in the record to do so. Were
no evidence of certain criteria was included in the stipul ated
record, such as the operator's history of previous violations,
the size of the operator's business and the effect on the

operator's ability to continue in business, | have considered
these criteria in the Iight nost favorable to the operator
Havi ng done so, | consider a civil penalty of $1,000 for a

vi ol ati on of section 105(c) of the Act involving 26 individuals a
de mni nus assessnent under the totality of circunstances
contained in the stipulated record.

ORDER

1. It is ORDERED that within 30 days of the date of this
Suppl emrent al Deci si on the operator pay:

a. Conpl ainant R Beavers the anount of $974.11
b. Conpl ai nant D. Browni ng the anount of $924.53.
R

c. Conpl ai nant Carpenter the anobunt of $856.59.

m

d. Conpl ai nant Curtis the anmount of $924.53.

e. Conplainant L. Efaw the anount of $851.64.
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f. Conplainant R Erwin the anbunt of $851.64.

g. Conplainant C. Fox the anpunt of $851.64.

h. Conpl ainant L. Freeman the anount of $1, 136.009.

i. Conplainant L. Huffrman the anount of $856.59.
j. Conplainant H Hurst the anount of $918. 21.
k. Conplainant R Hurst the anount of $918. 21.

| . Conplainant G Knight the amount of $924.53.
m Conpl ainant L. Lantz the anount of $828.97.
n. Conplainant M Marra the anount of $924.53.
o. Conpl ai nant W Marsh the anount of $871.78.
p. Conplainant D. Martin the anmount of $871.78.
g. Conplainant D. Mayle the anobunt of $851.64.
r. Conplainant C. McGee the anmount of $1,698. 84.
s. Conplainant C. Murray the anount of $851. 64.
t. Conplainant W Mirray the anount of $851.64.

u. Conplainant L. Norris the anmount of $850. 10.

0

v. Conpl ai nant Phillips the amount of $851. 64.

~

w. Conpl ai nant Shockey the anount of $851. 64.
X. Conpl ai nant R Snider the anpbunt of $871.78.
y. Conpl ai nant J. Ward the anount of $1, 698. 84.
z. Conplainant B. WIfong the anbunt of $924.53.

2. It is FURTHER ORDERED t hat the operator pay attorney fees
of $4,049.10 to Mary Lu Jordan, Esq., within 30 days of the date
of this Suppl enental Decision.

3. It is FURTHER ORDERED t hat the operator pay a civil

penalty of $1,000 to the Secretary within 30 days of the date of
thi s Suppl enental Deci sion.

Roy J. Maurer
Admi ni strative Law Judge



