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This case is before me upon the petition for civil

filed by the Secretary of Labor
Feder al
seqg., the "Mne Act",
standard at 30 C.F. R [040.4. The genera
whet her Benj am n Coal
standard and, if so,

pur suant

CIVIL PENALTY PROCEEDI NG

Docket No. PENN 86- 164
A. C. No. 36-02667-03525

Benjamin No. 1 Strip Mne

penal ty
to 0105(d) of the

M ne Safety and Health Act of 1977, 30 U.S.C. 0801 et
for one violation of the regul atory

i ssue before ne is

Conpany (Benjamn) violated the cited
t he appropriate civil

penalty to be assessed

in accordance with [0110(i) of the Mne Act.

The citation at
foll ows:

bar, No. 2404451,

as anended,

al | eges as

The operator failed to post a copy of the information

provi ded the operator
Federal Regul ati ons.
upon recei pt

pur suant
Thi s part

to part 40.3 Code of
[sic] shall be posted

by the operator on the m ne bulletin board

and maintained in a current status.
A certified formletter authorizing the UWA to act as

representatives for severa
t he operator on 10-23-85.

The cited standard, 30 C F.R [O40. 4,

of the information provided the operator
this Part shall be posted upon receipt

enpl oyees,

was received by

requires that "a copy
pursuant to [0040.3 of

by the
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operator on the mne bulletin board and maintained in a current
status." (FOOTNOTE 1)

The parties in this case agreed to wai ve hearings and to
submt the matter on a stipulation of facts. According to the
stipulation Benjanm n owns and operates the No. 6 Preparation
Plant located in Clearfield County, Pennsylvania. The pl ant
enpl oys approxi mately 35 m ners and processes coal from various
strip mnes operated by Benjam n. On Cctober 21, 1985, four
m ners who worked at the No. 6 Preparation Plant designated the
United M ne Wrkers of Arerica (UMM) to be a miner's
representative at the plant. This witten designation was filed
with the Federal M ne Safety and Health
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Admi ni stration's (MSHA's) Manager of District 2 and a copy was
sent to Benjamin in accordance with 30 C.F.R [40.2(a) and O

40. 3(b). The designation specifically listed Barry Myl an and
Lester Poorman as the UMM representatives. Myl an and Poorman are
enpl oyees of the UMM as Health and Safety Representatives but
neither is enployed by Benjanin.

There is no dispute that Benjam n has never posted on the
mne bulletin board the information it received under 30 CF. R O
40. 3 designating the UMM as a miners' representative at the No.
6 Preparation Plant. Accordingly, on Novenber 7, 1985, an NMSHA
i nspector cited Benjanmin for a violation of 30 C F. R [40. 4.
Since Benjamin continued in its refusal to post the requisite
i nformati on a section 104(b) "failure to abate" order was issued
on Decenber 16, 1985

In defense, Benjamn first argues that the UMM cannot be a
representative of mners at the plant because the UMM did not
receive a mpjority of the votes in a March 14, 1984 el ection
conduct ed under the National Labor Relations Act (NLRA) for
sel ection of an exclusive collective bargai ning agent. The
statutory authority for representatives of mners in the context
of this case is not however the NLRA but the M ne Act.
Accordingly, the UMM' s status as exclusive collective bargaining
agent under the NLRA is irrelevant to its status as a
representative of mners under the Mne Act.

The M ne Act nakes several references to miners
representatives for a variety of purposes under the Act. One of
the major functions of a mners' representative is set forth in
section 103(f) of the Mne Act:

Subject to regul ations issued by the Secretary,

a representative authorized by [the operator’'s] mners
shal | be given an opportunity to acconpany the
Secretary or his authorized representative during the
physi cal inspection of any coal or other m ne nade
pursuant to the provisions of subsection (a), for the
pur pose of aiding such inspection and to participate in
pre- or post-inspection conferences held at the

m ne%y(4) 27

The term"representative of mners" is not defined in the Act.
Under regul ations issued by the Secretary, however, the
"representative of mners" neans: "[a]ny person or organization
whi ch represents two or nore mners at a coal or other mne for
pur poses of the Act%(4)27" 30 CF.R 040.1(b). This definition
of "representative of mners" is "a reasoned and supportable
interpretation of the Act." United Mne Wirrkers v. FMSHRC, 671
F.2d 615, 626 (D.C.Cir.1982). See al so Magma Copper Co. V.
Secretary of Labor, 645 F.2d 694, 696 (9th G r.1981). Accordingly
the UMM, designated by
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four miners at the No. 6 Preparation Plant, may be a
"representative of mners" within the neaning of 30 CF. R 0O
40.1(b) of the Mne Act, and the fact that it may |ack
certification as the exclusive collective bargai ning agent under
the NLRA is not at all relevant.

It is also significant that in the preanble to Part 40 of
the Secretary's regul ations the Secretary unequi vocably rejected
the NLRA definition:

[ Some] commenters suggested that the National Labor

Rel ati ons Board (NLRB) definition of representative be
applied while others suggested that the representatives
shoul d be elected by a majority%(4)27 [T] he NLRB
definition is inappropriate because the NLRB definition
of "Representative" concerns itself with a
representative in the context of collective bargaining.
The nmeani ng of the word representative under this act
is conpletely different. Additionally the rights of
nonuni on mners would be severely Iimted by a
definition of "Representative of Mners" based on the
col l ective bargai ning concept. Furthernore, the
"majority rule"” concept is a fundanental conponent of
the NLRB definition of representative, which

contenpl ates only one union nmner representative at
each m ne. The purposes of the Mne Act are better
served by allowing nultiple representative to be
designated. This insures that all mners have the
opportunity to exercise their right to select the
representative of their choice for the purpose of
perform ng the various functions of a representative of
m ners under the act and within the franework of each
provi si on%y(2) 27

43 Fed.Reg. 29508 (July 7, 1978).

Benj am n next argues that the UMM and its Safety and Health
Representatives, Barry Myl an and Lester Poornan, cannot be
representatives of mners under the M ne Act because they are not
enpl oyees of Benjamin. As the UMM points out in its brief
however, one of the nost inportant functions of a mners
representative under the Mne Act is the inspection wal karound
right under Section 103(f). That section provides in part that
"such representative of mners who is also an enpl oyee of the
opertor shall suffer no loss of pay during the period of his
participation in the inspection nmade under this subsection.”
(Enphasis added.) It is apparent that if all mners
representatives were required to be enpl oyees of the operator
t he noted | anguage woul d be mneani ngl ess surplusage. Cearly,
Congress intended that non-enpl oyees, as well as enpl oyees, could
be designated as
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representatives of mners. See Secretary of Labor on behal f of
Myl an and Poorman v. Benjanmin Coal Co., and UMM, Docket No. PENN
86-125-D, (Judge Koutras, January 8, 1987); Consolidation Coa
Co., v. UMM, 2 FMSHRC 1403, 1408 (Judge Broderick, 1980); and
Emery Mning Corp. v. Secretary of Labor, 8 FMSHRC 1182, 1202
(Judge Morris, 1986) (review pending). Indeed allow ng

nonenpl oyees to serve as mners' representatives furthers the

pur poses of the Mne Act by allow ng participation in mne

i nspections by those specially trained and skilled in mne safety
and health matters.

In this case Benjam n concedes that the UMM was desi gnated
by "two or nore mners" as a representative of mners at its No.
6 Preparation Plant, and that it was so notified pursuant to 30
C.F.R 040.3. Under 30 CF.R [J40.4 Benjamn was required to
post on the mine bulletin board the information it thus received
concerning the identity of the representative of its mners under
the M ne Act. Benjam n concedes that it has not posted that
i nformati on and accordingly the violation is proven as charged.

In determ ning an appropriate civil penalty in this case
note that Benjam n continued to refuse to post on the m ne
bulletin board a copy of the requisite information pertaining to
the representative of mners even after being cited. Accordingly
an order under [104(b) of the Act was issued for failure to
abate the violative condition. However inasnuch as the operator's
position in this case has an arguable basis in law and it appears
that its refusal to conply with the citation and 104(b) order was
founded in its effort to obtain a ruling of |aw concerning at
least in part an issue of first inpression | do not attribute
hi gh negligence or give significant consideration to the failure
to abate under the circunstances.

In addition I find it difficult, based on the limted
stipulations of fact before me, to properly evaluate the gravity
of the violation. It is not known for exanple whether the
designated representatives of mners were actually denied entry
to the mine or whether there was nerely a failure to post the
requisite notice. Thus it cannot be determ ned fromthese facts
whet her the failure to post the required information, the
specific violation charged herein, was in itself of high gravity.
In assessing the penalty herein | have al so considered the
history of violations and the size of the operator's business.
Wthin this framework | find that a civil penalty of $50 is
appropri ate.

Gary Melick
Admi ni strative Law Judge

e
~FOOTNOTE ONE
1 The standard at 30 C.F.R 0[040.3 provides as foll ows:

(a) The following information shall be filed by a
representative of miners with the appropriate District Manager
with copies to the operators of the affected mnes. This



i nformati on shall be kept current:

(1) The nane, address, and tel ephone nunber of the
representative of mners. If the representative is an
organi zati on, the nane, address, and tel ephone nunber of the
organi zation and the title of the official or position, who is to
serve as the representative and his or her tel ephone nunber.

(2) The nane and address of the operator of the mne
where the represented mners work and the name and address, and
M ne Safety and Health Adm nistration identification nunber, if
known, of the m ne

(3) A copy of the docunent evidencing the designation
of the representative of mners.

(4) A statement that the person or position naned as
the representative of mners is the representative for al
purposes of the Act; or if the representative's authority is
[imted, a statenent of the l[imtation

(5) The nanes, addresses, and tel ephone nunbers, of any
representative to serve in his absence.

(6) A statement that copies of all information filed
pursuant to this section have been delivered to the operator of
the affected mne, prior to or concurrently with the filing of
this statenent.

(7) A statement certifying that all information filed
is true and correct followed by the signature of the
representative of mners.

(b) The representative of miners shall be responsible
for ensuring that the appropriate District Manager and operator
have received all of the information required by this part and
i nform ng such District Manager and operator of any subsequent
changes in the information



