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COVPLAI NANT
Docket No. WEST 86-99- DM
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DUVAL CORPORATI ON, Duval M ne
RESPONDENT
DECI SI ON

Appear ances: Leonardo R Lamas, Tucson, Arizona,
pro se;
G Starr Rounds, Esq., Evans, Kitchell &
Jenckes, Phoenix, Arizona,
for Respondent.

Bef or e: Judge Lasher

Thi s proceedi ng, which was initiated by the filing with the
Federal M ne Safety and Heal th Revi ew Comm ssi on of a conpl ai nt
of discrimnation by Leonardo R Lanas (herein "the Conpl ai nant")
on March 24, 1986, arises under Section 105(c) of the Federa
M ne Safety and Health Act of 1977, 30 U.S.C. 00801 et seq.

(1982) (herein "the Act").

By letter dated February 28, 1986, the Conpl ai nant had been
notified that his conplaint before the Labor Departnent's M ne
Safety and Health Administration (MSHA), which was filed on an
i ndeterm nate date in Cctober, 1985 had been investigated and the
determ nati on made that a violation of Section 105(c) of the Act
had not occurred. Under the Act, a conpl aining mner has an
i ndependent right to bring a second conplaint before this
Conmi ssion and this proceeding is based on that right.

On August 11, 1986, the Respondent filed a notion for
summary judgnment alleging inter alia that the conplaint was not
timely filed since it was filed nore than 60 days-approximtely 2
years-after the last alleged discrimnatory action of Respondent,
i.e., the term nation of Conplainant's enpl oynment on August 21
1983.

A prelimnary hearing to determne the issues raised by the
notion to disnmss was held on the record in Tucson, Arizona, on
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Novermber 19, 1986, at whi ch Conpl ai nant (FOOTNOTE 1) and Harl en
Kl emetson, a former official of Respondent, testified.

The record herein reflects that on August 21, 1981
Conpl ai nant was placed on a disability | eave status by Respondent
because he was unable to performhis duties and his doctors would
not release himfor work. Two years |ater, on August 21, 1983,
Conpl ai nant was term nated pursuant to Article 1V, Section 3(2)
of the pertinent collective bargaining agreenent. Conpl ai nant's
conplaint with MSHA was filed sometime in COctober, 1985 (Ex. CA1;
T. 17). Thereafter, by letter dated February 28, 1986,
Conpl ai nant was advi sed by a Labor Departnment official that on
the basis of MSHA's review "MSHA has determ ned that the facts
di scl osed during the investigation do not constitute a violation
of Section 105(c)."

After Conplainant's term nation, Respondent heard nothi ng
further regarding such termnation until sonetime in about
m d- Cct ober, 1985 when it was informed by MSHA that Conpl ai nant
had filed a conpl ainant alleging discrinmination (T. 17A20; Ex.
RA1) .

In early 1986, Respondent sold its Arizona operations. As a
result, it retained only three of its enpl oyees who have been
assisting in the transition but whose rel ationship w th Duval
will soon end (T. 24A26). Al of the potential w tnesses either
expressly naned by Lamas in his Conplaint or necessarily invol ved
in events described by or affecting Lamas are no | onger enpl oyed
by Duval . Aside from outside doctors to whom Lamas was referred
these potential w tnesses include a nunber of his foremen, safety
supervisors, individuals involved in decisions regardi ng massive
| ayoffs, recalls, and the handling and distribution of benefits,
the directors of personnel and |labor relations, their assistants
and others (T. 25A29; Ex. OQ1).

Section 105(c) of the Act, 30 U S.C. [815(c)(2), states, in
pertinent part:

"Any m ner %(3)27 who believes that he has been

di scharged, interfered with, or otherw se discrimnated
agai nst by any person in violation of this subsection
may, within 60 days after such violation occurs, file a
conplaint with the Secretary alleging such

di scrimnation." (Enphasis added).
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The MSHA conpl ai nt having been filed in Cctober 1985, there is no
question but that it was filed with the Secretary nore than 2
years beyond the 60Aday period prescribed in section 105(c) of
the Act.

The Conmi ssion has held that while the purpose of the 60Aday
time limt is to avoid stale clains, a miner's late filing may be
ecused on the basis of "justifiable circunstances,” Joseph W
Herman v. | MCO Services, 4 FMBHRC 2135 (Decenber 1982). The M ne
Act's legislative history relevant to the 60Aday time limt
states:

VWile this tine-limt is necessary to avoid stale

cl ai ns being brought, it should not be construed
strictly where the filing of a conmplaint is del ayed
under justifiable circunstances. G rcunstances which
could warrant the extension of the tinme-limt would
include a case where the miner within the 60Aday period
brings the conplaint to the attention of another agency
or to his enployer, or the miner fails to nmeet the tine
[imt because he is msled as to or m sunderstands his
rights under the Act. S.Rep. No. 181, 95th Cong., 1st
Sess. 36 (1977), reprinted in Senate Subcommittee on
Labor, Committee on Human Resources, 95th Cong., 2d
Sess., Legislative History of the Federal M ne Safety
and Health Act of 1977, at 624 (1978) (enphasis added).

Ti mel i ness questions therefore nmust be resolved on a
case-by-case basis, taking into account the unique circunstances
of each situation

After considering the testinony, exhibits, and argunents
submtted by the parties, it is concluded that the Respondent's
position in seeking dismssal is neritorious.

Conpl ainant's attenpted justification for the delay is in
the formof a barren assertion that he was engaged in a Wrknen's
Conpensation matter and that "the |lawers and the people” from
MSHA, and MSHA | nspector Pascoe, had advised him"to wait and see
the results” (T. 17). In light of his entire testinony and
Respondent's rebuttal evidence, | find Conplainant's assertions
i ncredi bl e, vague, and not probative. Thus, Conpl ai nant Lamas
admts that prior to his term nation in August 1983, he had
several conversations with MSHA representatives in its Tucson
office (T. 18). Further, he concedes that he knew he had 60 or 65
days within which to file a conplaint regarding his termnation
and that this time began to run as of August 21, 1983, the date
of his term nation and the date Conpl ai nant put on the face of
t he conpl aint as Respondent's last act of discrimnation (See
Conpl ai nant's deposition, Ex. RA1, at pp. 9010, 68069; Attachment
No. 1 to RAL; T. 18019, 36039).

Al though it woul d appear that a conpl ai nant should first be
required to establish a recognizable and believable justification
for a filing delay beyond the 60Aday period before any burden
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devol ves on a m ne operator to show prejudice therefrom the
record nonet hel ess | ends support to Respondent's clai mthat
because of the delay it would be prejudiced in its attenpt to
defend itself fromthe allegations made by Conplainant. In its
brief it alleges: "Duval is barely in existence and soon w |l not
exist. It retains only three enployees (Ex. CAl; T. 24, 26). A
of the alleged participants in the events cited by Lamas are no
| onger enpl oyed by Duval. Those responsible for the decisions
about whi ch he conpl ai ns and who know the reasons for such
decisions, e.g., the investigation of the accident in 1979 or
1980, the transfer request, the paynents granted in Decenber,
1981 and March 1982, do not work for Duval; they, and others who
could testify about Duval's practices, are no longer its

enpl oyees (Ex. CAl; T. 24(28). Moreover, the events to which
Lamas refers occurred as early as 1979A1980; they are from about
four to seven years old (Ex. RAl). Cbviously, nmenories dimwth
t he passage of years and it is Lamas' inexcusable neglect or
failure to act that has caused this situation to exist."

The 60Aday statutory limitation is not a particularly |ong
filing period in view of the |ack of sophistication of the
average Conpl ai nant and the conplexity of some of the | egal bases
for bringing a discrimnation action. On the other hand, the
pl acenent of limtations on the tinme-periods during which a
plaintiff may institute | egal proceedings is primarily designed
to assure fairness to the opposing party by preventing surprises
t hrough the revival of clains that have been allowed to sl unber
until evidence has been lost, nmenories have faded, and witnesses
have di sappeared. The theory is that even if one has a just claim
it is unjust not to put the adversary on notice to defend within
the period of Iimtation and that the right to be free of stale
clains in tine cones to prevail over the right to prosecute them
VWere, as here, the filing delay is prolonged, (FOOINOTE 2) it seens a
fair proposition to require (1) a clear justifiable explanation
therefor, which (2) is supported in the record by substantial and
reliabl e evidence.

The considerable Iength of the time | apse here as well as
the bald, inherently dubious, unreliable basis asserted for the
del ay mandate the concl usion that such delay in filing the
conpl aint was not justified.

ORDER

Respondent's notion to dismss is granted and this
proceedi ng i s dism ssed.

M chael A. Lasher, Jr.
Admi ni strative Law Judge
~FOOTNOTE_ONE

1 Conpl ai nant noted at the commrencenent of the hearing that
there was no interpreter present. It appeared, however, that he
under st ood English, understood the questions asked himby readily



answering them was perfectly able to ask questions hinself, and
that he had a keen grasp of the hearing situation and of the
subl eties and conplexities of the matters involved in the

heari ng.

~FOOTNOTE_TWO
2 This is not the situation someti nes seen where the
conplaint was filed a few days, or even a nonth, |ate.



