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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. VA 86-10
PETI TI ONER A. C. No. 44-06269-03501
V.
Docket No. VA 86-15
ELK CREEK COAL CORPCRATI ON, A. C. No. 44-06269-03502
RESPONDENT

Docket No. VA 86-37
A. C. No. 44-06269- 03505

No. 1 M ne
DECI SI ON

Appearances: Sheila K Cronan, Esq., Ofice of the Solicitor
U S. Departnment of Labor, Arlington, Virginia, for
Petitioner; Geg Miullins, President, Elk Creek Coa
Corp., Gundy, Virginia, for Respondent.

Bef or e: Judge Melick

These cases are before nme upon the petitions for civil
penalty filed by the Secretary of Labor pursuant to section
105(d) of the Federal Mne Safety and Health Act of 1977, 30
U S C 0801 et. seq., the "Act," for ten alleged violations of
regul atory standards. The general issues before nme are whether
the Elk Creek Coal Corporation (Elk Creek) violated the cited
regul atory standards and, if so, whether the violations were of
such a nature as could significantly and substantially contribute
to the cause and effect of a mne safety or health hazard i.e.
whet her the violations were "significant and substantial." If
violations are found it will also be necessary to determ ne the
appropriate civil penalty to be assessed in accordance with
section 110(i) of the Act.

Citation No. 2763732 charges a violation of the standard at
30 CF.R 0O77.1001 and reads as foll ows:

Loose, heavy material was present on the highwall
between the right hand side of the No. 2 portal and the
left hand side of the No. 4 portal. The highwall had
not been stripped, sloped or benched in
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any manner to correct this condition. This condition was one of
the factors that contributed to the i ssuance of imenent [sic]
danger order No. 2763731, dated 12-3-85; therefore no abatenent
ti me was set.

The cited standard, 30 C.F.R [O77.1001, requires that
"[1]oose hazardous material shall be stripped for a safe distance
fromthe top of pit or highwalls, and the | oose unconsoli dated
material shall be sloped to the angle of repose, or barriers,
baffl e boards, screens, or other devices be provided that afford
equi val ent protection.”

The testi nony of MSHA Inspector Larry E. Brown in support of
the cited violation is, in essential respects, undisputed. During
the course of performng an electrical inspection at a new high
vol tage substation at the subject m ne on Decenber 3, 1985, Brown
observed | oose material on the highwall. The material consisted
of different sized rock - fromhand size to about one half the size
of a chair - beginning sone 25 feet up the highwall extending to
the top. In particular he observed | oose material between the No.
2 and No. 4 entries where the highwall was 80 to 85 feet
"straight up." Brown al so observed a scoop operating beneath this
area of | oose nateri al

In defense, Geg Miullins, President of Elk Creek testified
that an inspector had exam ned the highwall on Novenber 14, 1985,
and had "approved it." Even assum ng however that the highwall
conditions were acceptable on Novenber 14, 1985, that is no
defense to violative conditions existing on Decenber 3, 1985.
Accordingly the violation is proven as charged. The "significant
and substantial" findings, the |likelihood of serious injuries and
t he noderate negligence found by the inspector are substanti ated
by the record and are not disputed.

Citation No. 2763733 charges a violation of the operator's
tenmporary roof control plan under the standard at 30 CF. R [O
75.200 and states as foll ows:

A cut of coal had been taken fromthe No. 3 entry and a
canopy had not been installed over the portal. The roof
control plan requires that canopies be installed prior
to the start of mning operations. This condition was
one of the factors that contributed to the issuance of

i mm nent danger order No. 2763731, dated 12- 3-85;
therefore no abatenent tine was set.

The cited roof control plan then in effect provides in
rel evant part that: "[mining shall comence under a
substantially constructed canopy of sufficient size to protect
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the workmen fromfalling material." According to |Inspector Brown,
wor k had been performed in the entry, including roof bolting, the
installation of supports and the renoval of coal. He accordingly
surm sed that a nunmber of enpl oyees nust have passed beneath the
hi ghwal | and woul d have been exposed to the danger of falling
rock.

In defense, Geg Millins testified that at the tinme work was
being perforned in the entry a portabl e canopy was erected and
provi ded adequate protection for the mners. Miullins noted that
no one was seen by the Inspector working in the cited entry and
construction material was present from which the portable canopy
had been built. M. Millins' testinmony in this regard is
undi sputed and accordingly | cannot find that the violation has
been proven as charged. Citation No. 2763733 is therefore
di sm ssed

Citation No. 2763734 alleges a "significant and substantial"”
violation of the standard at 30 C F.R [077.1005 and charges as
fol | ows:

Coal was being stockpil ed agai nst the hi ghwall between
Nos. 2 and 3 portals and | oose material had not been
renoved fromthe highwall. This condition was one of
the factors that contributed to the issuance of

i mm nent danger order No. 2763731, dated 12- 3-85;
therefore no abatenent tine was set.

The cited standard provides in relevant part as foll ows:

Hazardous areas shall be scal ed before any ot her work
is performed in the hazardous area. \Wen scaling of
highwal | s i s necessary to correct conditions that are
hazardous to persons in the area, a safe neans shall be
provi ded for performng such work.

According to Inspector Brown, work was being perfornmed
beneat h the hi ghwall between the No. 2 and No. 3 portals and coa
was bei ng stockpiled. According to Brown two persons were subject
to fatal injuries fromrock falls. One was operating an endl oader
renovi ng coal and another was piling the coal with a scoop. Brown
observed that the condition of the highwall could further
deteriorate over a short period of time because of weathering,
tenperature changes and the extraction of coal fromthe entries
beneat h.

Mul l'ins again clains that an inspector had exam ned the
cited highwall on Novenber 14, 1985 and had "approved it." This
evi dence does not however provide a defense for violative
conditions existing on Decenber 3, 1985.



~314

Accordingly the undi sputed testi nony of |nspector Brown anply
supports the "significant and substantial” violation as charged.
The undi sput ed evi dence al so supports a finding of high gravity
and noderate negligence. The cited conditions were in plain view
Brown's testinony is also fully corroborated by the testinony of
MSHA | nspector Luther Ward who was al so present when Brown issued
this citation.

Citation No. 2763639 alleges a "significant and substantial"”
violation of the standard at 30 C.F.R 0O77.1001 and reads as
foll ows:

Loose hazardous material, (rock) was present on the

hi ghwal | begi nning approximately 5 feet to the right of
the No. 2 drift opening and extending to the far right
side of the No. 4 drift opening. The highwall ranges
from approximately 50 feet high to approxi mately 80
feet high. This violation is a contributing factor to
the issuance of 107.A order no. 2763638 dated 2/19/86.
Therefore, a term nation due date is not given.

MSHA Speci al I nvestigator Carl Col eman was perform ng a spot
i nspection on February 19, 1986, when he di scovered the cited
conditions. Based on his observations he opined that the | oose
material on the highwall could fall and strike m ners working
bel ow. He observed that wood and rock dust had been stored al ong
the base of the highwall and a trailing cable ran al ong the base
of the highwall, therefore making it highly likely that mners
woul d be exposed to the danger of the rocks falling. According to
Coleman a rock falling from50 to 80 feet could cause fata
injuries. He felt that the dangerous conditions were obvious and
shoul d have been di scovered during the required daily
exam nati on.

In defense, Millins again observed that the highwall had
been inspected on Novenber 14, 1985, and had then been
"approved." This evidence is not a defense to the conditions
exi sting nore than 3 nonths [ ater however. In the absence of any
contradictory evidence | accept the testinony of |nspector
Col eman and find that the "significant and substantial" violation
is proven as charged, that the violation was of high gravity and
it was the result of operator negligence.

Citation No. 2762857 alleges a "significant and substantial"”
violation of the operator's roof control plan under the standard
at 30 CF.R [75.200 and charges as foll ows:

The approved roof control plan was not conplied with in
the No. 2 and No. 4 entries on the 001 active section
for installation of the resin grouted roof bolts. The
crossw se spacing of the installed roof bolts in
several difference [sic]
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| ocations neasured to 53 inches to 66 i nches wi de. The approved
roof control plan requires that roof bolt spacing be 48 inches
wi de begi nning at portal and extendi ng underground the

approxi mate di stance of 60 feet.

The charges are based upon the diagram on pages 14 and 15 of
the operator's roof control plan (Exhibit G 4) showi ng a 4-foot
by 4-foot crossw se spacing of roof bolts. According to MSHA
I nspect or Ronald Matney the roof bolts he found on Decenber 10,
1985, were indeed in excess of that requirenent.

According to Matney the entry had been driven some 60 feet
in the No. 2 and No. 4 headi ngs and approxi mately 20 rows of roof
bolts had been installed with 4 roof bolts in a row.
Approximately 20 bolts in each entry exceeded the plan
requi renent. Matney believed this condition to be particularly
hazar dous because of the shaley slate roof and because of the
nearby outcropping. It is not disputed that with the excess
spaci ng between roof bolts |oose rock could fall on mners
resulting in very serious injuries. By Decenber 17, the condition
had been conpl etely abat ed.

In defense Miullins testified only that he never "saw' any
bolts nore than 48 inches apart. The fact that Miullins failed to
see the violative conditions is no defense. The undi sputed
evi dence clearly supports this "significant and substantial”

vi ol ati on and the negligence associated therewth.

Citation No. 2762858 alleges a "significant and substantial"”
violation of the operator's roof control plan under the standard
at 30 CF.R [75.200 and charges as foll ows:

The approved roof control plan was not conplied with on
the 001 section in the No. 4 entry in that the entry
width was neasured to be 20 feet wi de for the distance
of approximately 20 feet beginning at approximtely 40
feet inby portal and extendi ng underground the distance
of approximately 20 feet. The approved roof control
plan requires that width for entry be 16 feet.

The testinony of Inspector Matney in support of this
violation is al so undi sputed. The roof control plan (page 14,
Exhibit G4) requires the entry to be no nore than 16 feet wide.
Here it is not disputed that the entry was 20 feet wide for a
i near distance of 20 feet at a point 40 feet inby the portal
Col eman opi ned that under the circunstances a roof fall would be
reasonably likely and result in serious injuries. The condition
was abated by the installation of cribs on Decenber 12.
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In defense, Miullins testified that he had placed 8 tinbers in the
cited area to reduce the entry width to 16 feet. Mullins adm tted
however that the roof control plan requires cribbing and that
tinbers are not sufficient. Under the circunstances the
"significant and substantial™ violation is proven as charged. |
find some reduction in the gravity of the offense due to the fact
that Mullins had placed sone tinbers in the entry in sonme effort
to remedy the violation. The violation was the result of gross
operat or negligence however for know ngly violating a provision
of the roof control plan

Citation No. 2762859 alleges a violation of the standard at
30 CF.R [O75.1713-2 and charges as foll ows:

A comuni cation system tel ephone or other neans of
pronmpt comuni cati on were not established fromthe m ne
to the nearest point of nedical assistance for use in
an event of an energency.

The cited standard provides as foll ows:

(a) Each operator of an underground coal m ne shal
establish and mai ntain a comuni cati ons systemfromthe
mne to the nearest point of medical assistance for use
in an energency. (b) The enmergency communications
systemrequired to be maintai ned under paragraph (a) of
this section 75.1713.2 may be established by tel ephone
or radio transm ssion or any other neans of pronpt
conmuni cation to any facility (for exanple, the |oca
sheriff, the state highway patrol, or |ocal hospital)
whi ch has avail abl e the neans of communication with the
person or persons providi ng nedical assistance or
transportation in accordance with the provisions of
section 75.1713. 1.

According to Inspector Coleman there indeed was no
conmuni cati on systemat Elk Creek neeting the noted requirenents.
Mor eover the on-site Supervisor, CGeorge Onens, admitted that he
did not have a conmuni cations system According to Col eman there
was a telephone within 1 1/2 nmiles of the mine site and since the
m ne had not been devel oped very far, nedical assistance could
have been obtained "pretty fast."

According to Millins there was also a "CB" radio in a pickup
truck that was al ways parked at the mine. Millins did not however
establish that the "CB" provided a nethod of communication to a
requi site nedical or other energency facility as required by the
cited standard. Millins disagreed with Matney and cl ai ned t hat
t he nearby m ne having a tel ephone was | ocated only 1,000 feet
away. Under the circunstances however | believe that the
violation is proven as charged but was of minimal gravity and the
result of little negligence.
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Citation No. 2762860 alleges a violation of the standard at 30
C.F.R 075.313 and charges that "the S and S scoop serial No.
482- 1567 was being used in the face area of the No. 2 entry

wi t hout a net hane nonitor."

The cited standard, 30 C.F.R [75.313, requires in essence
that an approved net hane nmonitor be installed on any electric
face equi prent and that such nonitor be kept operative, properly
mai nt ai ned and frequently tested. According to Col eman the cited
scoop was being used as a | oadi ng machi ne and had no net hane
monitor. He felt that the violation was not "significant and
substantial” because the m ne was new (havi ng been devel oped only
60 feet underground) and there had never been any methane found
t her ei n.

In defense Geg Mullins testified that he "didn't think" the
scoop was in operation. Under the circunstances this noderately
serious violation is proven as charged. Since managenent had to
aut hori ze the use of the cited equipnment it clearly knew of the
viol ative condition. Accordingly |I find the violation was the
result of operator negligence.

Citation No. 2763482 alleges a "significant and substantial"”
violation of the standard at 30 CF.R [48.6 and charges in
rel evant part as follows: Burl Vires . . . enployed underground
on the 001 section as a roof bolt operator has not received the
new y enpl oyed experienced mner training." Citation No. 2763484
simlarly charges that enpl oyee Bl ane Oanens had not received the
new y enpl oyed experienced mner training.

According to Inspector Col eman both enpl oyees admitted that
t hey had not been given any training. According to Col eman
enpl oyees not having received such training mght not be fanmliar
with the roof control plan, the electrical and other equipnent,
and the availability of energency communi cati ons systens. He was
particul arly concerned that the new enpl oyees woul d not be
trained in the spacing of roof bolts and the necessity of
suppl enental support, and felt that this deficiency would
reasonably likely lead to serious injuries.

In defense Mullins testified that both enpl oyees had
received training at previous mning jobs and that in fact they
had been given training at Elk Creek. According to Millins they
were nerely unable to produce the correspondi ng training
certificates. | do not however find this testinony credible in
light of the adm ssions by both enpl oyees that they indeed had
not received the requisite training. Accordingly the violations
are proven as charged. Based on the undi sputed testinony of
I nspect or Col eman these violations were al so "significant and
substantial”™ and of high gravity.
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Since Mullins clearly knew of the training requirenments I find
that the violations were also the result of operator negligence.

In determ ning the appropriate civil penalties in these
cases | have al so considered the testinony that the cited mne is
not now i n operation. According to Miullins however the mne wll
be reopened as soon as nmarket conditions warrant. | have al so
consi dered that the operator is small in size, has a noderate
history of violations, and that the violations were abated within
the framework of the Secretary's requirenents. Accordingly the
following civil penalties are deenmed appropri ate:

Citation No. 2763732 - $400
Citation No. 2763733 - vacated
Citation No. 2763734 - $400
Citation No. 2762857 - $100
Citation No. 2762858 - $ 30
Citation No. 2762859 - $ 20
Citation No. 2762860 - $100
Citation No. 2763482 - $200
Citation No. 2763484 - $%$200
Citation No. 2763639 - $400

CORDER

The El k Creek Coal Corporation is hereby directed to pay
civil penalties of $1,850 within 30 days of the date of this
deci si on.

Gary Melick
Admi ni strative Law Judge



