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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PRCCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Docket No. WEST 85-179-M
PETI TI ONER A.C. No. 50-01315-05503
V.
Denali M ne

VALDEZ CREEK M NI NG COVPANY,
RESPONDENT

DECI SI ON

Appearances: WIlliamW Kates, Esq., Ofice of the Solicitor
U S. Department of Labor, Seattle, Washington, for
Petitioner;
M. Don H Schultz, Valdez Creek M ning Conpany,
Anchor age, Al aska, pro se

Bef or e: Judge Lasher

This proceeding was initiated by the filing of a proposa
for assessnment of a civil penalty by the Secretary of Labor
(herein the Secretary) on Novenber 5, 1985, pursuant to Section
110(a) of the Federal Mne Safety and Health Act of 1977, 30
U S.C. Section 820(a) (1977) (herein the Act). A hearing on the
nmerits was held in Anchorage, Al aska on Septenber 8, 1986.

In this matter, the Respondent admits that the violations
charged actually occurred but questions the amount of MSHA' s
adm ni strative penalty assessnents. (FOOTNOTE 1)

The amount of a penalty should relate to the degree of a
m ne operator's culpability in terms of willful ness or
negl i gence, the seriousness of a violation, the business size of
the operator, and the nunber and nature of violations previously
di scovered at the mne involved. Mtigating factors include the
operator's good faith in abating violative conditions and the
fact that a significantly adverse effect on the operator's
ability to continue in business would result by assessnent of
penalties at a particular nonetary level. Factors other than the
above-nmentioned six criteria which are expressly provided in the
Act are not precluded fromconsideration either to increase or
reduce the anount of penalty otherw se warranted.
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The Respondent concedes that paynent of penalties will not
jeopardize its ability to continue in business. At the outset of
the hearing, it was determ ned that Respondent has no history of
viol ations occurring prior to the issuance of the Citations here
i nvol ved.

The Respondent is the largest placer gold mine in the State
of Al aska and had 100 enpl oyees on its payroll at the tine of the
vi ol ati ons. Respondent pointed out, however, that conpared to
gold mnes in the lower 48 states it was not a particularly |arge
gold m ne, and on the basis of all the evidence it is concl uded
t hat Respondent is a mediumsized m ne operator

No challenge to the so-called "significant and substantial"
charges contai ned on various of the Ctations was nmade by
Respondent. The Secretary all eged that several of the violations,
whi ch were issued during the period July 10 through August 9,
1985, by MSHA | nspector Janes B. Hudgi ns, were not abated
promptly and in good faith and such contention will be determ ned
where appropriate in the discussion of the 16 remaini ng
vi ol ati ons which follows. Unless specifically discussed and
determ ned ot herwi se, the Respondent is found to have proceeded
in good faith to pronptly abate the violations in question upon
notification thereof by the Inspector

FI NDI NGS, CONCLUSI ONS AND DI SCUSSI ON
Citation No. 2393637
The standard infracted, 30 CF.R | 56.9087 provides:

"Heavy duty nobile equi prent shall be provided with
audi bl e warni ng devi ces. Wen the operator of such
equi prent has an obstructed viewto the rear, the

equi prent shall have either an automatic reverse signa
al arm whi ch is audi bl e above the surroundi ng noi se

| evel or an observer to signal when it is safe to back

up. "

MSHA | nspector James B. Hudgins, who issued all 17 Citations
involved in this matter on two different inspections, testified
that he commenced the first of the two inspections on July 10,
1985, and the second inspection on August 8, 1985 ( T. 17).

The violative condition (or practice) involved is described
in the subject GCtation as foll ows:

"The 988 CAT Front-end | oader equi pnent No. 203 | oadi ng
trucks in the B channel section of the pit did not have
a operable reverse signal alarmnor was an observer
bei ng used. The equi prent operator has an obstructed
viewto the rear (blind spot)"”
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The Secretary established that Respondent's m ne superintendent
at the tinme, Dennis Babcock, "didn't believe" in the automatic
back-up al armrequirenent and that the | oader operator had turned
the equi pnment in for repair several tinmes w thout success. This
is awllful violation which was al so serious since a fatality
could have resulted had a m ner been run over by the | oader while
it was backing up. Since there was no "foot traffic", that is
m ners working in the area on foot, the probability of such an
accident was not likely, and thus a | ow or noderate degree of
seriousness is attributed.

Based on these findings as to negligence (wllful ness),
gravity, and the other 4 assessment criteria required by the Act,
a penalty of $30.00 is found appropriate.

Ctation No. 2393638

The standard infracted, 30 CF. R | 56.9087 is set forth
above in connection with the discussion of Citation No. 2393637.

The violative condition (or practice) is described as
fol | ows:

"The 35 ton DIJB CAT haul truck equi pment No. 307
operating in the pit did not have a operable reverse
signal al arm nor was an observer being used. The truck
driver has an obstructed viewto the rear (blind
spot)."

VWile there was no evidence as to the length of tine this
violation existed, such is nevertheless found to be willful in
view of the mine superintendent's statenent to the |Inspector that
he "did not believe" in such automatic back-up alarnms and t hat
such al arns were a "nui sance"

There were no nminers working foot around the equi pnent.
However, had the equi pment backed over a mner a serious (injury)
or fatality could have occurred. Because the occurrence of such
an accident was unlikely, a penalty of $30.00 is assessed.

Ctation No. 2393639

The standard infracted, 30 CF.R | 56.9087 is the sane as
that involved in the first two citations herein di scussed.

The violative condition (or practice) is described in the
Ctation as follows:

"The Galion Road G ader operating at the m ne did not
have a operabl e reverse signal alarmnor was an
observer being used. The operator has an obstructed
view to the rear. Equiprment No. 502."
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This violation is found to be of a | ow degree of gravity since
the Inspector testified that there was no foot traffic in the
area where the grader was operating and that the hazard
envi si oned was "not |ikely" to occur. Based on ny prior findings
concerning this operator's intransigence with respect to
installing automatic backup alarnms, this violation is found to be
willful. The violation was not abated in good faith within the
time established by the Inspector, and the cavalier attitude of
the m ne operator with respect to this mne safety standard was
again in evidence in this respect. A penalty of $50.00 is found
to be appropriate.

Citation No. 2393640
The standard infracted, 30 CF.R | 56.9022 provides:

"Berns or guards shall be provided on the outer bank of
el evat ed r oadways. "

The violative condition (or practice) is described as
fol | ows:

"The el evated roadway fromthe plant to the slurry tank
with a drop off on both sides upto approxi mately 50
feet was not berned. The road was being used daily by
various pieces of equipnent.”

The evi dence adduced with respect to this violation
i ndicated that the dropoff on one side of this 175-foot |ong
roadway was approximately 50 feet and was from 10-15 feet on the
ot her side. The roadway appeared to have been used for
approxi mately one nmonth-fromthe tine it was built-and the
I nspector indicated that had a vehicle gone over the side, the
resultant injury could "very likely" be expected to be fatal
This is found to be a very serious and obvi ous viol ati on which
resulted fromthe negligence of the m ne operator. The violative
condition described in the Gtation was not abated in good faith
by the operator since berns were not installed unti
approxi mately three weeks after the period for abatenment had run
and only after the Inspector had returned to the mne site. This
violation is thus found to have not been pronptly abated in good
faith by the mne operator after being notified thereof.
Respondent presented no rebuttal to the Secretary's allegation
that this was a "serious and substantial"” violation. In view of
the deteriorating condition of the roadway, the severity of the
hazard posed by the violation, and the operator's apparent |ack
of concern for conpliance with mne safety standards, it is
concl uded that the Secretary established the prerequisite
el ements of proof for "significant and substantial"” violations
mandat ed by the Federal M ne Safety and Health Revi ew Conm ssion
inits decision in Mathies Coal Co., 6 FMSHRC 1 (1984) to wit:

"(1) the underlying violation of a mandatory safety
standard; (2) a discrete safety hazard--that is, a
neasure
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of danger to safety--contributed to by the violation
(3) a reasonable likelihood that the hazard contri buted
towill result in an injury; and (4) a reasonable
likelihood that the injury in question will be a
reasonably serious nature.”

In the premises, the Citation is affirmed in all respects
and a penalty of $150.00 is assessed.

Citation No. 2393643
The standard infracted, 30 CF.R | 56.9011 provides:

"Cab wi ndows shall be of safety glass or equivalent, in
good condition and shall be kept clean.™

The violative condition (or practice) is described as
fol | ows:

"The wi ndshield on the Teres 72-61 front-end | oader
(equi prrent No. 201) was severlly (sic) fractured

t hrough out the viewi ng area of the operator. The
front-end | oader was used daily at the plant stockpile
area."

According to the Inspector, the w ndshield was severely
fractured, visibility was very poor, the | oader's driver had
conpl ai ned about it for "sonme time", and the condition could
"reasonably likely" result in an accident which "could very well
be fatal." It also appears that the w ndshield becane in such
condition as a result of sun heat or sone trauna-not
gradual | y-and that the Respondent had ordered a new w ndshield
whi ch had not arrived by the tinme the inspection was conduct ed.
The violative condition was abated pronptly and in good faith.
The I nspector, upon observing the w ndshield, determ ned not to
renove the vehicle fromuse. Wile this was a serious, and
"significant and substantial"™ violation, | find no evidence it
resulted from Respondent's negligence. A penalty of $75.00 is
assessed therefor.

Citation No. 2393544
The standard infracted, 30 CF.R | 56.9011 provides:

"Cab wi ndows shall be of safety glass or equivalent, in
good condition and shall be kept clean.™

The violative condition (or practice) is described as
fol | ows:

"The front wi ndshield on the 988 B Caterpillar
front-end (equi pnent No. 203) was fractured through out
the operations view ng area. The | oader was operated in
the pit area.”
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VWile the entire windshield was fractured, visibility through
this wi ndshield-unlike that involved in the preceding violation-
was, according to Inspector Hudgins, "still fairly decent" and
the fractures would not increase the possibility of an accident.
No evi dence of negligence was proferred. Since this was not a
serious violation, the penalty sought by the Secretary, $20. 00,
is found appropriate and is assessed.

Citation No. 2394341
The standard infracted, 30 CF.R | 56.12025 provi des:

"Al'l metal enclosing or encasing electrical circuits
shal | be grounded or provided w th equival ent
protection. This requirenment does not apply to
battery-operated equi prent.”

The violative condition (or practice) is described as
fol | ows:

"The 110 volt power cable fromwash plant control box
to the outside |lights was not grounded. The green
ground wire was not connected.”

The Inspector testified that while it was unlikely that an
accident would occur as a result of this violation, the hazard
contenpl ated by the Inspector was "shock” which the Inspector
noted on the Citation could be "fatal." The condition had existed
"a few days or a few shifts" before the inspection and was due to
an electrician's failure to tape up and finish the connection in
question. | find no basis in the record for attributing the
electrician's negligence to Respondent's managenent. The
violation is found to be but noderately serious and the penalty
sought by the Secretary, $20.00, is assessed.

Citation No. 2394342
The standard infracted, 30 CF.R | 56.12032 provi des:

I nspection and cover plates on electrical equipnent and
junction boxes shall be kept in place at all tines
except during testing or repairs.

The violative condition (or practice) is described as
fol | ows:

"The door for the 220 volt distribution box in the wash
pl ant electrical control roomwas not in place. (The
box was energized)."

This violation could have resulted in a fatal electrica
shock hazard. Several enployees were exposed to the hazard and it
was very likely such could cone to fruition. This serious
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violation is thus found to be "serious and substantial"”, Mathies
Coal Co., supra. There was no evidence of specific negligence on
the part of the mine operator. A penalty of $100.00 is assessed.

Citation No. 2394344
The standard infracted, 30 CF.R | 56.9087 provides:

"Heavy duty nobile equi pment shall be provided with
audi bl e warni ng devi ces. Wen the operator of such
equi prent has an obstructed viewto the rear, the

equi prent shall have either an automatic reverse signa
al arm whi ch is audi bl e above the surroundi ng noi se

| evel or an observer to signal when it is safe to back

up. "

The violative condition (or practice) is described as
fol | ows:

"The D-8K Cat dozer equi pnent No. 402 operating in the
pit did not have a reverse signal alarmnor was a
spotter in use at this tinme. The operator has an
obstructed view to the rear. The Ri pper screen and size
of machine create a blind spot to the rear fromthe
operator's."

The hazard envisioned by the Inspector was that the dozer
"coul d back over soneone entering the area" and cause fata
injuries. However, the Inspector also concluded that it was not
likely that such an accident would occur. As in the case of the
30 CF.R | 56.9087 violations previously discussed, this
violation is found to be willful in view of the mne
superintendent's | ack of belief in back up alarns (T. 99). A
penalty of $30.00 is assessed for this noderately serious
viol ation.

Citation No. 2394378

As previously noted, this Ctation was vacated at the
heari ng and ny bench order approving such (T. 107) is here
affirnmed.
Citation No. 2394379

The standard infracted, 30 CF.R | 56.11001 provides:

Saf e means of access shall be provided and nai nt ai ned
to all working places.

The violative condition (or practice) is described as
fol | ows:

"Saf e means of access was not provided to the work area
in back of the feed hopper where the operator stands to
control the amount of material the trucks dunp when
dunping in the hopper.”
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The enpl oyee directing the dunping could have fallen 35 feet
since there was no | adder or work platformfor himto stand on
This practice occurred continually during the shift and had been
going on for one or two nonths. Had the enpl oyee | ost his bal ance
it was reasonably likely that he would fall backwards and sustain
i njuries which could have been fatal (T. 121). The m ne
superintendent adnmitted to the Inspector that he should have
noti ced the hazard and conceded that it was very likely that
sonmeone coul d have fallen and sustained very serious injuries.
Accordingly, this serious violation is also found to be
"significant and substantial™ and to have resulted from
Respondent's negligence. A penalty of $125.00 is assessed.

Citation No. 2394561
The standard infracted, 30 C F.R | 56.15003 provides:

Al'l persons shall wear suitable protective footwear
when in or around an area of a mine or plant where a
hazard exi sts which could cause an injury to the feet.

The violative condition (or practice) is described as
fol | ows:

"The war ehouse person was wearing tennis shoes in the
war ehouse storage and shop area. This person is
required to lift and store various heavy itens that
could injure a persons feet."

The war ehouseman, who custonarily handl ed heavy objects, had
been issued steel -toed safety shoes by Respondent which he had
avai |l abl e at the m ne. However, m ne supervision had not required
himto wear the safety shoes even though the warehouseman
regularly wore the tennis shoes (T. 124). This is found to be a
noderately serious violation jeopardizing but one m ner which
resulted from supervisorial negligence. A penalty of $30.00 is
assessed.

Citation No. 2394562
The standard infracted, 30 CF.R | 56.9054 provides:

Berms, bunper bl ocks, safety hooks, or simlar neans
shal |l be provided to prevent overtravel and overturning
at dunpi ng | ocations.

The violative condition (or practice) is described as
fol | ows:

"The bunper bl ock at the nmain feed hopper was covered
with material and no | onger effective to prevent
overtravel and overturning at this dunping |ocation.
This dunping |l ocation was used on a daily basic [sic]
by 25 ton and 35 ton haul trucks."
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The Inspector testified that it was likely that a truck m ght
back into the hopper. A renote possibility existed that an
enpl oyee who regularly works on a shaker screen in back of the
hopper m ght beconme apprehensive and fall or leap fromhis
position to the ground--a 25-35 foot drop. There was no specific
evi dence as to negligence. The violation was abated approxi mately
two hours after the abatenment period expired. | find that the
Respondent was not negligent in the comrission of this violation
and that Respondent, in a relatively reasonabl e nanner, abated
the same. The $20.00 penalty urged by the Secretary is assessed.

Citation No. 2394564
The standard infracted, 30 CF.R | 56.11002 provides:

Crossovers, el evated wal kways, el evated ranps, and

stai rways shall be of substantial construction provided
wi th handrails, and maintained in good condition. \Were
necessary, toeboards shall be provided.

The violative condition (or practice) is described as
fol | ows:

"The wal kway fromthe wash plant control booth to the
wal kway around the dunp hopper has the m ddl e section
of handrail m ssing and no toeboards were provided.
Falling rock was observed falling fromthe trucks when
dunping on this wal kway and rolling over the edge
approxi mately 25 feet bel ow where clean up work is
required.”

The purpose of a toeboard is to prevent rocks, tools and
other materials fromfalling on mners working 25 feet bel ow the
wal kway; the purpose of handrails (mdrails) is to prevent
persons fromfalling off the wal kway. The record does not permt
a finding of negligence on the part of Respondent in the
commi ssion of this serious violation. A penalty of $50.00 is
assessed.

Citation No. 2394565
The standard infracted, 30 CF.R | 56.16005 provides:

Conmpressed and liquid gas cylinders shall be secured in
a safe manner.

The violative condition (or practice) is described as
fol | ows:

"One conpressed gas cylinder located in the shop at the
wel di ng station was not secured.”

The Inspector testified that the unsecured 80-1b cylinder
could have fallen on sonmeone's foot with the possible result of a
brui sed foot or broken toe. This violation is found to have a
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| ow degree of gravity due to the renoteness of the hazard and the
type of injuries which mght have resulted therefrom The
violation is solely attributable to the unforeseen negligence of
an enpl oyee who apparently went on a break without first securing
the cylinder. Accordingly, |I find no negligence inputable to
Respondent for this violation. A penalty of $10.00 is assessed.

Citation No. 2394566
The standard infracted, 30 CF.R | 56.18006 provides:

New enpl oyees shall be indoctrinated in safety rules
and safe work procedures.

The violative condition (or practice) is described in the
Ctation as follows:

"A enpl oyee was observed standing on the top handrai
of the railing around the main feed hooper. It is
approximately 30 feet to the ground behi nd where the
enpl oyee was standing. Also there is steel beans,
electric notors and punps | ocated at the bottom The
enpl oyee was not properly trained in safe work
procedures for this job."

The record indicates that the enpl oyee in question advised
the I nspector that he engaged in the unsafe practice
"frequently," that he had not been trained in this aspect of his
job, and that he had never been told not to stand on the
handrail. The Inspector indicated that it was very likely that
t he enpl oyee coul d have fallen because of the vibration and the
enpl oyee' s wet shoes. Respondent is found to have been negligent
with respect to this violation which also is found to have
created a serious safety hazard. In view of the |ikelihood of the
acci dent contenpl ated actual ly happening, this violation is found
to be significant and substantial. The G tation is affirmed in
all respects and a penalty of $200.00 is assessed.

Citation No. 2394567
The standard infracted, 30 CF.R | 56.12016 provi des:

El ectrically powered equi pnent shall be deenergized

bef ore nechani cal work is done on such equi pnent. Power
swi tches shall be | ocked out or other neasures taken
whi ch shall prevent the equi pnent from being energized
wi t hout the know edge of the individuals working on it.
Sui tabl e warni ng notices shall be posted at the power
switch and signed by the individuals who are to do the
wor k. Such | ocks or preventive devices shall be renoved
only by the persons who installed themor by authorized
per sonnel

The violative condition (or practice) is described as
fol | ows:
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"Lock out neasures was not done by the wash plant operator when
cl eaning the water nozzels (sic) fromthe shaker screen. The
power switch was in the energized position. Enployee was observed
standing in the screen plant."”

This Gtation was issued on August 9, 1985, the final day of
I nspect or Hudgi ns' second inspection. The hazard contenpl ated by
the I nspector was the shaker screen becom ng energi zed-whi ch
could have thrown the mner in question off balance leading to a
fall of some 6 to 15 feet. The Respondent had not instructed the
mner to lock out the main control switch and Respondent's
superintendent, Babcock, admitted it had not been policy to |ock
out in such circunstances. There is no specific evidence in the
record fromwhich to gauge the |ikelihood that the hazard
contributed to would result in an injury. However, Respondent did
not challenge this allegation and accordingly, it is concluded
that this violation was significant and substantial. The
viol ation, otherwise, is found to be but noderately serious and
to have resulted from Respondent's negligence. A penalty of
$50.00 i s assessed.

ORDER
1. Citation No. 2394378 is vacat ed.

2. The remaining 16 Citations herei nabove di scussed are
affirmed in all respects.

3. Respondent, if it has not previously done so, shall pay
the Secretary of Labor within 30 days fromthe date hereof the
penal ti es herei nabove individually assessed in the total sum of
$990. 00.

M chael A. Lasher, Jr.

Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

1 One of the 17 Citations involved, No. 2394378, was vacated
on the record by the Secretary at the instance of the undersigned
since it appeared that the pertinent standard had not been
i nfract ed.



