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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

NEWION J. JOHNSON, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. KENT 86-139-D
V.
BARB CD 86-40
ALLI ED COALS, | NC
RESPONDENT Allied Mne No. 2

DEC!I SI ON
Bef ore: Judge Fauver

Thi s proceedi ng was brought by Conpl ai nant, Newt on J.
Johnson, under section 105(c) of the Federal Mne Safety and
Heal th Act of 1977, 30 U.S.C. 00801, et seq., for reinstatenent
and back pay.

Section 105(c) (1) of the Act provides:

"No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause discrimnation against
or otherwise interfere with the exercise of the statutory rights
of any miner, representative of mners or applicant for
enpl oyment in any coal or other mne subject to this Act because
such mner, representative of mners or applicant for enploynment
has filed or nmade a conplaint under or related to this Act,

i ncluding a conplaint notifying the operator or the operator's
agent, or the representative of the mners at the coal or other
m ne of an all eged danger or safety or health violation in a coal
or other mne, or because such mner, representative of mners or
applicant for enploynent is the subject of nedical evaluations
and potential transfer under a standard published pursuant to
section 101 or because such mner, representative of mners or
applicant for enploynent has instituted or caused to be
instituted any proceeding under or related to this Act or has
testified or is about to testify in any such proceedi ng, or
because of the exercise by such mner, representative of niners
or applicant for enploynment on behal f of hinself or others of any
statutory right afforded by this Act."

This matter is now before me upon Respondent's Mbtion for
Sunmmary Decision, filed on January 27, 1987, pursuant to 29
C.F. R [12900. 64. Conpl ai nant was served a copy of the notion
and, by order of February 23, 1987, was granted three weeks to
respond to the notion. No response has been filed.
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The record affirmatively shows the foll owed undi sputed facts:

1. On June 4, 1984, Johnson applied for the job of night
wat chman at Allied Coals, Inc. Terry Miullins, Allied s mne
superintendent, interviewed Johnson for the job. Miullins told him
t he ni ght wat chman position would include picking up garbage and
washi ng vehicles. Millins hired Johnson for the night watchman
job and Johnson started at $3.35 per hour

2. Wiile employed at Allied, his tasks included watching the
No. 1 and 2 m nes, |oading supplies, washing vehicles, picking up
gar bage, shoveling the belt Iine on the outside of the mne, and
ot her odd jobs. Johnson did these tasks when asked by his
supervi sor, Vernon Noble. In between tasks and on weekends when
the m ne was not operating, Johnson remained in the night
wat chman's of fice

3. Wiile enmployed at Allied, Johnson did not conplain to
anyone in managenent about the safety or health conditions of the
j obs he was doing. He never conplained that the jobs he was asked
to do were unsafe, or that he | acked training.

4. In April of 1985, Johnson asked Terry Miullins for a
rai se. Johnson told Mullins he wanted a rai se because his job
i nvol ved tasks other than sinply watching the property. Millins
refused to give hima raise

5. On May 8, 1985, Vernon Noble told Johnson to go to M ne
No. 2 and hel p supplyman Kim Ri ce. When Johnson arrived, Rice
told himto shovel the outside belt |ine. Johnson had shovel ed
the belt line several times before. This tinme, he did not want to
do it and he quit. Johnson went to Vernon Noble and told him"lI
wasn't shoveling no belt line." Johnson told Noble he was
quitting and left the property.

6. Alnost a year later, on April 24, 1986, Johnson filed a
discrimnation claimwith the Mne Safety and Health
Admi ni stration, United States Departnment of Labor. On August 5
1986, the M ne Safety and Health Administration notified Johnson
that in its opinion no violation of 0105(c) had occurred. On
August 11, 1986, Johnson filed this conplaint with the Federa
M ne Safety and Heal th Revi ew Comm ssi on

DI SCUSSI ON

To establish a claimunder 0105(c) of the Act, the
conpl ai ni ng m ner has the burden of proving that he engaged
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in protected activity and that the enployer took adverse action
against himthat was notivated in part by the protected activity.
Secretary on behal f of Pasula v. Consolidation Coal Co. 2 FMSHRC
2786, 2799A2800 (Cctober 1980), revd. on other grounds sub nom
Consol i dati on Coal Conpany v. Marshall, 663 F.2d 1211 (3rd
Cir.1981); Secretary on behalf of Robinette v. United Castle Coal
Co., 3 FMBHRC 803, 817A18 (1981); Boich v. Federal Mne Safety
and Health Revi ew Conm ssion, 704 F.2d 272 (6th G r.1983).

Johnson admits that his sole conplaint is that he was
required to performtasks that involved nore than nerely watchi ng
the property and that others who were perform ng sonme of the sane
tasks were paid at a higher rate (Dep. 31, 38, 44, 54, 61A62,
97A98). For exanpl e:

Q Okay. What is your claim against the Conmpany?

A. They ought to have been paying ne $10.50 just the same as
they was paying all them other workers, |ike Dean Mullins and al
of them Cause they was unl oadi ng supplies and so was I.

Q Is that that your whol e clai magainst the Conmpany?

A. Yeah. (Dep. 38).

Johnson's only conplaint is that in his opinion, he should
have been paid nore. He asked for a raise once and quit a nmonth
| ater (Dep. 18, 28A30). This is not protected activity under the
Act .

Also, Allied did not take any adverse action agai nst
Johnson. He adnits that he voluntarily quit, and that he quit
only because he did not want to performhis assigned tasks at the
rate the conpany was paying him (Dep. 35A36, 37, 47-48):

Q Okay. Wy did you quit?

A. 'Cause | wasn't going to shovel that belt [ine no nore
over at the #2. (Dep. 33).

Q You just didn't want to do it? Is that right?
A. That's right. | ain't going to shovel no belt |ine Wy

should.l shovel it, and sonebody el se shovel it and they getting
$10.50 for it and nme just getting $3.35. (Dep. 35).
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The Act does not protect a miner fromthe consequences of
voluntarily resigning a job for reasons unrelated to safety or
health. See, e.g., Minsey v. Federal M ne Safety and Revi ew
Conmi ssion 595 F.2d 735, 744 (D.C. Cr.1978).

Johnson voluntarily quit his job for reasons unrelated to
any safety or health concerns. Respondent is therefore entitled
to summary deci sion.

On an i ndependent ground, Johnson's conplaint to MSHA was
severely late, and barred by the 60Aday time limt for filing
conpl ai nts under the Act.

ORDER

WHEREFORE I T IS ORDERED t hat Respondent's Mtion for Sunmary

Deci sion is GRANTED and this proceeding is DI SM SSED.

W1 Iiam Fauver
Admi ni strative Law Judge



