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St atenent of the Case

Thi s proceedi ng concerns a discrimnation conplaint filed by
the conpl ai nant Al fred H Cox against the respondent pursuant to
section 105(c) of the Federal Mne Safety and Health Act of 1977,
30 U S.C. 0801 et seq. M. Cox filed his initial conplaint on
June 11, 1985, with the Secretary of Labor, Mne Safety and
Heal th Administration (MSHA), clainming that his discharge from
his job as a scoop operator on or about May 11, 1985, was based
on his "safety concerns"” at the mne. In several subsequent
statenments subnmitted to MSHA in support of his conplaint, M. Cox
further alleged that he was di scharged for naking safety
conplaints to m ne managenent concerning certain alleged unsafe
m ne conditions which he assertedly docunented in a personal |og
or notebook. In addition, during the course of the hearing, M.
Cox alleged that his discharge was al so pronpted by certain
al  eged conpl aints that he made to MSHA i nspectors. Follow ng an
i nvestigation
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of his conplaint, MSHA deternined that a violation of section
105(c) had not occurred, and notified M. Cox of this finding by
| etter dated Novenber 7, 1985. M. Cox then filed his pro se
conplaint with this Comm ssion on Decenmber 6, 1985. The matter
was assigned to former Judge Joseph Kennedy for adjudication, but
was subsequently reassigned to ne upon Judge Kennedy's
retirement.

The respondent filed a tinely answer to the conplaint and
denied that it discrimnated against M. Cox in violation of
section 105(c) of the Act. As an affirmative defense, the
respondent asserted that M. Cox was di scharged for
i nsubordi nati on, and in support of its defense asserted that in a
deci sion of the West Virginia Departnment of Enploynent Security,
dated May 29, 1985, in connection with M. Cox's application for
unenpl oyment benefits, M. Cox reportedly stated that the reason
he was fired was for unsatisfactory service, and not because of
his all eged conpl aints about unsafe nmine practices. In a
subsequently filed pleading in response to a pretrial order
i ssued by Judge Kennedy, the respondent asserted that M. Cox was
di scharged for unsatisfactory service after making certain
threats to the respondent's President Carson Jackson during a
t el ephone conversation of May 11, 1985, and to one Nea
Pl easants, Jr., Senior ViceAPresident for Brooks Run Coa
Conpany, during a second tel ephone conversation that sane day.
The alleged threats concerned M. Cox's purported assertions that
he woul d call the "Labor Board" and "Union" in to stop the nen
fromworking at the mine and that he would shut the mne down.

A hearing was held in Charleston, Wst Virginia, on Cctober
28A29, 1986, and the parties appeared and participated fully
therein. The parties filed posthearing briefs, and the argunents
presented have been fully considered in the course of ny
adj udi cation of this matter.

| ssue

The critical issue in this case is whether M. Cox's
term nation by the respondent was pronpted in any way by his
engaging in protected activity, or whether it was the result of
unsati sfactory services or other legitimte reasons as clai ned by
the respondent. Additional issues raised by the parties are
i dentified and di sposed of in the course of this decision
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Applicable Statutory and Regul atory Provisions

1. The Federal Mne Safety and Health Act of 1977, 30 U. S.C.
0 301 et seq

2. Sections 105(c)(1), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. O 815(c)(1), (2) and

(3).

3. Commission Rules, 29 C.F.R 0O 2700.1, et seq.

The respondent's notion to quash a subpoena duces tecum
served on two of the respondent’'s operating officers for the
production of certain records was deni ed, and the respondent
produced copi es of the requested docunents for the conplainant's
exam nation, including a mne map, an MSHA record of a battery
explosion, fire boss records, and records of reported roof falls
(Tr. 6A12, 10-28-86). The parties also stipulated to the
adm ssibility of M. Cox's deposition, taken on May 28, 1986 (Tr.
13). In addition, the posthearing deposition of M. Carson
Jackson, respondent's president and general m ne superintendent,
was submitted and admitted as part of the record.

The conpl ai nant's subpoena for the testinony of MSHA
I nspector John G Tyler, was withdrawn after the parties agreed
to stipulate to his testinmony were he to appear as a witness in
this case (Stipulation, Joint Exhibit JEA1), (Tr. 5, 10-28-86).
The conpl ai nant subpoenaed MSHA | nspector Joey Adkins, and he
appeared and testified.

Conpl ai nant's Testinmony and Evi dence

In support of his case, the conplai nant subpoenaed ei ght
present enpl oyees of the respondent, including M. Carson
Jackson, respondent's president and general m ne superintendent,
and M. Rodney Bl ankenshi p, respondent's vice-president, and
general mne and section foreman. Respondent al so subpoenaed two
MSHA i nspectors, and one testified. The parties agreed to
stipulate to the testimony of the other inspector

Wayne Lee, Cutting Machi ne Operator, confirmed that roof
falls have occurred in the mne, but "we done what we could" to
support the roof by installing |onger bolts and cribs. At tines,
when the roof bolts were found to be too far fromthe face,
conpany managenment took corrective action by installing nore
bolts and cribs where necessary (Tr. 20, 28A29). M. Lee could
supply no details as to the roof falls, nor could he recall any
of the details of the reported roof falls made by
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t he respondent (Tr. 18, 37). The roof conditions were di scussed
by the m ners anong thensel ves, including M. Cox, and with
conpany managenment. However, M. Lee never heard M. Cox discuss
any roof conditions with M. Jackson or M. Bl ankenship, and he
did not know whether M. Cox conplained to managenent about any
roof conditions. M. Lee stated that there were "differences of
opi nion" as to the existing roof conditions (Tr. 34A37).

M. Lee stated that on one occasion, when a niner conplai ned
to M. Jackson about the roof bolts being too far back fromthe
face, and after he (Lee) confirned that this was the case, M.
Jackson assured them that he would take care of the condition
and after 2 or 3 days, the condition was corrected. M. Lee
expl ained that while the roof bolter would install two rows of
roof bolts, the roof-control plan required additional support at
the discretion of nanagenent if they were required to nmake the
pl ace safe. |If any nminers believed that the roof bolting was
i nadequate, they would discuss it anong thenselves and would try
to correct it, and M. Lee was aware of several occasions when
M. Jackson required the roof bolter to go back and rebolt an
area. M. Lee asserted that there were occasions when M. Jackson
was not aware of the roof conditions, but that "nmaybe he was,
don't know' (Tr. 39A43).

M. Lee confirnmed that powder and caps were hauled in the
m ne on equi pnent and |left there together, rather than being |eft
in the expl osives magazine, and that this was a conmon practice
until 2 or 3 weeks before the hearing in this case. Although he
deni ed that he ever engaged in such a practice, M. Lee naned
three shot firers and drillers who he clainmed did (Tr. 21). M.
Lee expl ai ned that | eaving the powder and caps on the dril
machi ne or other equi prent made it easier on the mners because
it would save themtine going back and forth fromthe magazi ne.
M. Lee believed that managenent was aware of this practice,
because the powder and caps were in full view of anyone in the
area, and no attenpts were made to conceal the practice. He was
sure that Foreman Bl ankenship was aware of the practice, and M.
Lee knew of no conplaints to management about it (Tr. 44A45).

M. Lee stated that ventilation curtains were often rolled
up rather than being kept down, and that this was a commopn m ne
practice. He explained that |eaving themup nmade it easier on the
equi pnent operators who were tearing them down, and it nade the
mning cycle go faster. M. Lee believed that nanagenent was
aware of the practice (Tr. 24).
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M. Lee testified about a battery explosion incident involving
M. Cox which occurred sonetime in 1984 or 1985, and anot her
sim lar incident involving another mner, but could not recal

all of the details. However, he believed that the incident

i nvol ving M. Cox was cause by | ack of adequate battery
ventilation, and M. Cox's failure to turn off the battery
charger power when he plugged in the battery. This caused an arc
whi ch set off the explosion (Tr. 37A38).

M. Lee confirmed that he has shut off his personal dust
sanpling device in order to obtain a "good sample,” and that this
was a common practice for him However, he was not aware of any
MSHA vi ol ati ons ever being i ssued because the respondent exceeded
the applicable MSHA dust standards (Tr. 31A33).

M. Lee stated that he was aware that M. Cox was keeping a
per sonal notebook, but never saw any of the entries until he was
gi ven an opportunity to review the book during MSHA's
i nvestigation of M. Cox's conplaint. He had no i ndependent
personal know edge of any of the incidents recorded by M. Cox in
the book (Tr. 48A54). M. Lee stated that he never conplained to
any MSHA inspectors about the practices in question, and that he
has never been threatened by m ne managenent (Tr. 27).

On cross-exam nation, M. Lee asserted that bad roof
conditions can exist anywhere in the mne, and that he does what
he can to protect hinmself and his fellow mners. He confirnmed
that the respondent uses roof bolts |onger than those required by
the roof-control plan, and also installs support straps and
plates in some places (Tr. 58A59). On one occasion, managenent
decided to | eave | onger coal pillars rather than taking all of
the avail able coal, and this hel ped to support the roof. Although
falls have occurred around belts and in some face areas, no men
or equi prrent were involved. Although it is not done on a regul ar
basis, M. Blankenship has di scussed the roof plan with mners
(Tr. 60A62). M. Lee confirmed that he never heard M. Cox
conpl ain to managenent about roof or dust conditions, and that
the mners sinply discussed it among thenselves (Tr. 65).

M. Lee stated that the respondent rock dusts on a regul ar
basis, and that the water sprays on his nachi ne are operable.
When they are not, the respondent takes the appropriate action to
repair them and nmakes an effort "to go along with me on water to
keep the dust down" (Tr. 65A66).
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M. Lee stated that M. Cox hinself has kept powder and caps on

his drilling machi ne, and he never heard anyone from mni ne
management approving of this practice (Tr. 63). He has heard M.
Bl ankenship tell people to keep the ventilation curtains rolled
up (Tr. 64A65). When miner Cogar conplained to M. Cox about the
powder and caps, M. Cox responded that the conpany "was doing

t hi ngs wong too" (Tr. 73).

M. Lee stated that conmpany policy dictates that all roof
bol ti ng be done in sequence and that M. Cox hinself has bolted
out of sequence, and M. Lee was present when managenent advi sed
M. Cox of the requirenment that bolting be done in sequence (Tr.
70). On one occasion when mner Alva Cogar conpl ained to
managenment about the bolting being out of sequence, M. Jackson
took care of the problemand M. Cogar still works at the m ne
(Tr. 68A69).

M. Lee confirmed that M. Bl ankenship has shut off his
(Lee's) personal dust sanmpler, and he has heard that this was
done with other sanplers (Tr 77A78). However, no one has ever
conpl ai ned to MSHA about the practice (Tr. 78A79). Further, M.
Lee has never heard M. Cox state that he would take any of his
conplaints to MSHA or other mine agencies (Tr. 76). M. Lee
stated that M. Jackson does what he can "for the npbst part" to
run a safe mne, and that he can comunicate with M. Jackson and
M. Bl ankenship (Tr. 68).

When asked why miners were not concerned about the dust
sanmpl ers being shut off, M. Lee stated "it ain't that we don't
care; its that we've got to make a living" and w thout decent
dust sanples, inspectors would always be there and shut the m ne
down for nonconpliance and there would be no work (Tr. 79A80).

James Ransey, Jr., roof bolter operator, stated that he was
aware of roof falls between October, 1984 and May, 1985, but
could not state how often they occurred. He does what he has to
do to insure adequate roof support, and if |onger bolts are
needed he installs them He would report bad top to his foreman,
and was al ways instructed to install |onger bolts or cribs. Mne
managenment has never instructed himto work under bad top, and
has never ignored himwhen he reported bad top to his foreman or
to M. Bl ankenship. On occasion, when he (Ramsey) believed that
nore coul d be done to support the roof, he never advised his
foreman about this, nor did he conplain to M. Bl ankenship (Tr.
81, 95A99).

M. Ramsey stated that he was aware of drillers keeping
powder and caps on their machi nes, but no one ever conpl ai ned,
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and the practice has since stopped. He was al so aware of
ventilation curtains being rolled up, and a battery expl osion

i nvol ving M. Cox, but he knew no details since he was not there
when it happened, and he and M. Cox worked on different shifts
(Tr. 81A84, 89, 106).

M. Ranmsey confirned that he has shut off his own persona
dust sanpler, but was not aware of anyone else doing it or M.
Bl ankenshi p's i nvol venment. When asked why he shut his off, M.
Ranmsey responded that "he just did" (Tr. 94). M. Ransey stated
that he has never conpl ained to MSHA about any of these
practices, and when asked why, he responded that he wants "to go
al ong with everybody" (Tr. 92).

On cross-exam nation, M. Ransey renenbered two roof falls
on a belt, and he confirned that managenent installed cribs and
canopi es over the belts, took steps to support the roof, and
expl ai ned the roof control procedures to the mners (Tr.
102A103). In response to further questions, he confirmed that he
has roof bolted out of sequence, but did not make a practice of
it. He uses his own judgment in roof control after taking into
account the prevailing conditions, and he never told nmanagenent
about bolting out of sequence and "just did it." He admtted that
he took it upon hinmself to bolt out of sequence, and on occasions
when M. Bl ankenship and M. Jackson observed himdoing it, they
instructed himto do it the proper way. M. Ransey stated further
that he bolted out of sequence only twice in the past 6 nonths,
and that he did so because he believed it was safer, and not as a
short cut (Tr. 110A115).

M. Ransey stated that ventilation curtains were rolled up
because it increases production and nade it easier on the crew
Al t hough dust increases fromthis practice, the face areas are
rock dusted every evening, and no excessive |evels of nethane
have ever been detected in the mine (Tr. 103A105). He thought
there "may be trouble" with managenment if he didn't go along with
the curtains being rolled up, but did not know what managenent's
reaction would be if he rolled them down. He was aware of his
right to make complaints to MSHA, but never did, and never saw a
need to do so (Tr. 108A109).

M. Ransey stated that he is not afraid of M. Blankenship
and has told himabout adverse roof conditions when they were
encountered (Tr. 108). He confirnmed that he observed m ner Alva
Cogar with powder and caps on his drill machine (Tr. 107).
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Roger Groves, electrician, stated that he was aware of roof falls

in the mne, and they resulted from broken roof or areas where it
was hard to hold. However, he believed the roof was bolted
according to the approved roof-control plan (Tr. 127). He did
report one bad top condition to M. Jackson, but mning continued
in the area for a week (Tr. 131). He was aware of rolled up
ventilation curtains, and believed that this was the rule rather
than the exception (Tr. 128). He has "heard tal k" about dust

sanpl ers being turned off, but could not recall any details (Tr.
129). He was also aware of the battery explosion incident
involving M. Cox (Tr. 130). M. Goves stated that he never made
any safety conmplaints to MSHA, and has no know edge that M. Cox
did (Tr. 132).

On cross-exam nation, M. Goves confirmed that he was
responsi bl e for the mai ntenance of the mning equi pnent, and that
the respondent's policy is to keep all equiprment in good
operating condition. He does what is necessary to keep the
equi pnment in good repair and proper operating condition. The ATRS
and water sprays on the cutting machi nes were kept in good
condition, and M. Bl ankenship frequently discussed the
roof-control plan with the nmen, usually in the norning. M.
Groves stated that he never observed any evidence that the
respondent did anything to endanger m ners under unsupported
roof, or that the roof was not supported according to the
approved plan (Tr. 135A139).

M. Groves stated that during his 5 years of enpl oynent at
the m ne, he conpl ai ned once about bad top. The roof had dropped
in a roadway away fromthe face and the weight was pulling thru
the bolts and hal f-headers. After he reported this to M.
Jackson, mning continued for a week, but M. Jackson took care
of the condition in tinme, and he was not antagonistic because he
had conpl ained. M. Groves stated further that M. Jackson and
M. Bl ankenship never left himwith the inpression that if he
made safety conplaints, his job would be in jeopardy, and he
recall ed a neeting at which M. Jackson stated that he would
rather shut the mne down than have someone injured (Tr.
144A146) .

Wth regard to the battery explosion incident, M. Goves
was of the opinion that it was caused by a gas buil dup under the
lids. Although the lids are vented, they were kept closed. He
could not state whether M. Cox was aware of the fact that the
lids and vents shoul d be opened for adequate ventilation, and
when he plugged in the battery with the charger connected,
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an arc resulted. It's possible that M. Cox forgot to deenergize
the charger, and that this caused the arcing (Tr. 142A144).

In response to further questions, M. Goves stated that
whi | e he never observed M. Jackson or M. Bl ankenship present
when powder and caps were on the equi pment, since they were in
and out of the section, and were the bosses, he assunmed that they
knew of the practice, but he never discussed it with them nor
did he bring it to their attention (Tr. 148A150). M. G oves
confirmed that he is a certified shot firer, and that he observed
powder and caps on equi pment, rather than stored in a box.
Keepi ng the powder and caps on the equi pmrent made it easier on
the shot firer (Tr. 152A153).

M. Groves was aware of the Hol nes Safety Group sponsored by
the respondent, and he has seen notices posted inform ng the nmen
about neetings. He denied that he was concerned about his job or
the m ne shutting down if he conpl ai ned, and he coul d not recal
M. Cox ever conplaining to M. Jackson or M. Bl ankenshi p about
any safety matters. He also stated that M. Cox never told him
that he had made any conplaints (Tr. 154A157).

Aaron Bender, coal drill operator and shot firer, confirmed
that he worked with M. Cox on the sanme shift when he was first
enpl oyed, and then went to the evening shift in 1984. M. Bender
was aware of sone roof falls because of bad top, and the top
woul d fall above the roof supports (Tr. 163, 175). M. Bender
adm tted that he has kept powder and caps on his drill because it
makes his work easier and faster. He was also aware of multiple
powder bags or boxes being carried about, and adnmitted that he
had done this and was aware of the fact that it is a violation.
He deni ed any know edge of any uncertified persons drilling or
shooting. He was aware that ventilation curtains were not always
mai ntai ned within 10 feet of the face and in the down position
and admitted that he did not always keep the curtains down
because it slowed him down. He has hel ped roof bolters and they
al ways bolted in sequence, and he was not aware of any roof
bol ting being done out of sequence (Tr. 164A168).

On cross-exam nation, M. Bender stated that he was famliar
with the roof-control plan and has hel ped out on roof support. He
stated that the roof-control plan was followed "pretty well, as
close as we could,"” and that cribs or larger bolts were set if
the roof "started working." There were never occasi ons when
not hi ng was done to attenpt to keep the roof intact, and when he
poi nted out adverse roof
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conditions to his foreman Dave Young, M. Young al ways cauti oned
himto watch the roof and to rebolt it when it was safe to do so.
There were instances of roof falls in places which had been
bolted, but this did not occur every day or every week. However
addi ti onal support was always installed in these areas, and he
believed it was adequate. Additional support would be installed
in those instances when he reported adverse conditions to M.
Young (Tr. 177A180).

M. Bender stated that the respondent provides bags for
carrying powder, and it is his understanding that he can carry
enough in the bags to shoot three or four places. He al so knew
that he was not to keep the powder and caps on his drill, but he
did so anyway because it made his work easier and saved himtine
because he did not have to wal k back and forth fromthe powder
magazi ne (Tr. 182).

M. Bender explained that the ventilation curtains were kept
rolled up to preclude knocking them down with equipnment. If they
are knocked down, the equi pment operator is supposed to stop and
put it back up, but many tinmes he did not stop after knocking
down a curtain, and usually, no one observed him On one
occasion, M. Young observed himtear down a curtain but did not
stop himor order himto put it back up (Tr. 184A186).

M. Bender stated that he never conpl ai ned about the
curtains being knocked down, but "us workers used to talk to each
ot her about it." He also stated that he was not concerned about
knocki ng down curtains because "you probably wouldn't run coal if
you went by every law that you had to go by" (Tr. 186A187). M.
Bender stated that he was not aware of anyone conplaining to
managenment about safety concerns, and he never conplained to M.
Jackson about safety or about any dissatisfaction with his job.
M. Bender confirned that anytinme he believed sonmethi ng was not
safe, he discussed it with his foreman (Tr. 189A190).

Steve Miullins, scoop operator, testified that he was aware
of roof falls in the mne, but they were not frequent
occurrences, and he recalled one or two a year in the 5 years he
has worked at the mine. He was aware of powder and caps kept on
equi pnent, and believed that it was a commonpl ace occurrence. He
engaged in the practice because it made his work easier, and he
never believed he was in any danger. Foreman Bl ankenshi p has sent
him for powder and caps, and M. Miullins would bring it in and
place it on the drill. M. Millins was of the opinion that M.

Bl ankenshi p was awar e



~445
of the practice because "he was there all day and so he'd have to
have seen it" (Tr. 195, 201).

On cross-exam nation, M. Millins stated that he has served
as a substitute section boss, and has al so served as a shot
firer. He has cleaned up debris after a roof fall, and confirnmed
that adequate steps were taken to resecure any roof fall areas,
and that headers, cribs, and canopi es have been installed in
these areas. He believed that npst places where falls occurred
were too high for the bolter to reach. He conceded that keeping
powder and caps on his scoop was not a smart thing to do, and he
woul d never have done it if he believed he were in any danger
(Tr. 211).

M chael R Poole, fornerly enployed by the respondent as a
bratticeman, confirned that M. Cox is his uncle and hel ped him
get his job. M. Poole stated that he was fired by the respondent
for failing to appear for work on Saturday, May 11, 1985, and
that he had worked for the respondent as a bratticeman for
3Ayears prior to his termnation. M. Poole stated that during
May 1984 to May 1985, the mine experienced eight roof falls in
the working area. He also stated that the ventilation was not
kept up to par, and that the only time it was is when an
i nspector was present for an inspection every 6 nonths (Tr.
218A219). Curtains were rolled up and nailed to roof headers, and
at tines no curtains were installed unless an inspector was on
his way into the nmine. However, the permanent brattices and
stoppings were installed and maintained properly (Tr. 222, 245).

M. Pool e confirmed that powder and caps were frequently
kept on machi nery underground and he named five managenent
i ndi vi dual s who he clai ned knew about this practice, including
M. Jackson and M. Bl ankenship (Tr. 219). M. Poole stated that
on occasion, he operated the coal drill and hel ped shot firer
Al va Cogar, and M. Jackson and M. Bl ankenship would wal k in and
see the powder and caps on the machine (Tr. 210).

M. Pool e stated that he never wore any dust sanpler, but
they were nmade avail able to other mners. Although he never
personal ly heard M. Bl ankenshi p order anyone to deactivate a
sanpler, two of his fellow workers told him M. Blankenship told
themto turn off their sanplers, and M. Poole stated that he
observed sanplers in a box on a rectifier and that they remained
there during the entire shift (Tr. 223A225).
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M. Poole stated that on one occasion during his |ast year on the
job he conplained to M. Bl ankenship about the practice of
keepi ng powder and caps on the equi pnent when the top was bad,
and that he often told M. Jackson's son Kit about the
ventilation and float coal dust. M. Poole stated that he
conplained to Kit Jackson, and knew that he would tell his father
about it (Tr. 232). M. Poole stated that on one occasion, M.
Cox told M. Blankenship that the next tinme an inspector was in
the m ne, he (Cox) "would have a talk with him" and a week | ater
M. Cox was fired (Tr. 233).

When asked whether he or the other men had ever threatened
to go to an inspector with his conplaints, M. Poole responded as
follows (Tr. 233):

A. | think we've all discussed it at one time or

anot her, yes, but later, right before we got fired,
within a month or two nonths, maybe, before we got
fired, I even told Kit that I might go and try to get
the union in there to get it straightened out. And I'm
sure that he went back and told Carson and Rodney.

khkkkkhkkkkk*k

A I'msure, while we was gathered around, you know,
eating lunch or sonething, that a few of them has

menti oned such things as bad top and things like that,
but nmost of them was scared they was going to | ose
their jobs and they wouldn't ever threaten the conpany
as far as going to the m ne inspectors or anything
because they was all afraid of losing their job

JUDGE KOUTRAS: Did they ever tal k about doing it?

THE WTNESS: A lot of thema lot of tinmes, quite often
they'd say sonebody needs to do sonething about it, you
know. As a matter of fact, Alva Cogar, he's the oneAhe
runs the coal drill, and he was al ways conpl ai ni ng that
somet hi ng was needi ng done, too.

M. Poole stated that although he is not a certified shot
firer, he was required to shoot coal in the absence of the
regul ar shot firer, and that he did so at M. Bl ankenship's
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direction (Tr. 238A239). He also stated that he shot coal while a
trai nee, but was not sure who directed himto do it. However, he
bel i eved that foreman Euhl Danron and M. Bl ankenshi p knew about
it, and that M. Bl ankenship assigned himto help the coal
driller and the firer (Tr. 240). M. Poole stated that there were
occasi ons when M. Bl ankenship would | eave the section, or would
be late in arriving, and no foreman woul d be present, or he would
assign scoop operator Steve Mullins to be in charge (Tr. 242).

On cross-exam nation, M. Poole stated that after M. Cox
received a tel ephone call at his home from M. Jackson on
Sat urday norning, May 11, 1985, M. Cox infornmed himthat M.
Jackson fired himfor not reporting to work that day. M. Poole
confirmed that M. Jackson was the person who initially hired
him that M. Jackson is the person who deci des when enpl oyees
are required to work, and that he (Poole) was told by his foreman
that he was scheduled to work that particular Saturday (Tr. 247).
However, M. Poole also stated that he was led to believe from
M. Bl ankenship that he did not have to work that day (Tr. 248).
M. Pool e denied that either he or M. Cox attenpted to convince
other miners not to report for work that day (Tr. 249). M. Poole
confirmed that because of certain personal problens with his
spouse, he was staying at M. Cox's house and was sl eepi ng when
M. Jackson called, and he did not hear the tel ephone
conversati on.

M. Poole stated that he and M. Cox went to the mne on
Monday, May 13, 1985, and he did not understand that he had been
fired until everyone else went into the mne. He and M. Cox were
summned to the office by M. Jackson, and M. Jackson handed
them their paychecks and term nation notices, and the notices
stated that they were fired for "services unsatisfactory" (Tr.
251).

M. Poole confirmed that prior to his discharge, he had been
late for work "a few tines," and had two unexcused absences
because of personal problenms, and had been warned by M. Jackson
and M. Bl ankenship that his absences would not be tolerated in
the future. M. Poole denied that he was ever given a witten
war ni ng about his absences, but admtted that M. Jackson or M.
Bl ankenshi p had given him"a slip of paper" which recorded the
dates of his unexcused absences and days that he was late for
work. M. Poole stated that when he received this, he went to M.
Jackson' hone and informed himthat he would understand it if M.
Jackson fired himfor his absences and tardiness, but that M.
Jackson sinmply told himnot to miss anynore work "if | could help
it" (Tr. 252).
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M. Poole confirmed that he filed a discrimnation conplaint with
MSHA after he was fired, and later received a letter advising him
of MSHA's findings that the respondent had not violated the |aw
and that his case would not be pursued further. M. Poole stated
that he noved out of state and did not pursue the matter further
(Tr. 253A254; 270-271).

Wth regard to his assertion that roof falls had occurred in
virtually every entry during the period i mediately before his
di scharge of May 11, 1985, M. Poole stated that the only
evi dence he has of this allegation is his word and the word of
M. Cox, and "if a couple of the other guys hadn't left, their
word" (Tr. 254). He further explained as follows at (Tr.
255A257) :

Q As far as you know, when the roof falls occurred
were reports of the roof falls nmade to the proper
governnental officials?

A. As far as | know, no. As far as | know, they may
have reported every one of them

Q You don't know.
A. As far as knowi ng, no, sir, | don't.

Q Didthe investigators conme while you were there and
i nvestigate the areas where the falls occurred?

A. | think one tinme there was a mne inspector came and
i nvesti gat ed.

Q Wien the falls were occurring, was M. Jackson doi ng
anyt hi ng? Was he investigating it hinself?

A. He | ooked at a few of them | do know that, but |
was pretty well busy the tines | was there.

Q The point I'magetting at is this: did the
conpanyAyou testified you were concerned and worried
about the condition of the roof. Was the conpany
managenment al so concerned about the roof?

A. | would say they was worried to where they didn't
want their roadways bl ocked. They're
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pretty well used to it. They've been underground twenty or thirty
years, you know and it's just normal; you hear popping and
cracking, you know. You get used to it and you don't really worry
t hat nuch about it.

Q Are you saying they had nore know edge about the
condition of the roof than you did? Do you admit that?

A. 1'm saying nore experience.

Q In dealing with roof conditions?

A. Right.

Q And were you aware that the conmpany took steps to
support the roof in the areas that they were having
trouble with the roof?

A. Not all of them but in a lot of them yes.

Q You admit that the conpany took extra added steps to
ensure a supported roof?

A. In a few places, yes. Not everywhere, though.

Q Did you point out bad roof areas to anyone in
managenent that they ignored?

A. Yes.

Q They ignored it?

A. Yes.

Q They did nothing?

A. Right.

Q Al right. Can you give nme specific instances?

A. Like, nost of the tine we'd eat on the rectifier.
Probably two weeks before we was fired, three weeks
before we was fired, ne, Kit, Rodney, probably Steve
Mul i ns and ny
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uncle was sitting on the rectifier, and Wayne Lee cane up there
and | pointed out to Wayne, Kit and all of themthe way that that
rib was cuttingAthey call it cutting but the top just keeps
falling out in small pieces, and, you know, it's hard telling how
much of it will fall out. And No. 5 entry, that was the only
roadway going to the face passable by scoops or any big

machi nery. Wayne Lee | ooked at it two or three times with nme; ny
uncle |l ooked at it with me; Kit has |ooked at it with me and |
showed themAnormal Iy, when you have so much pressure on a bolt,
the pl ateAyou have a half header above the bolt--the half header
so much weight will cone against it, it will squeeze plunb in two
and an end will even fall off. But these particul ar ones, the
bolt head itself was ripping the plate and pulling the head of
the bolt through the plate. That's how nuch wei ght was on them

M. Pool e confirmed that the pernmanent stoppings were
usual ly constructed and maintained in conpliance with the |aw,
and that when he shot coal as a trainee he never did it wthout
bei ng supervi sed, but he was not sure whether the person who
supervised himwas a certified shot firer. Wth respect to his
shot firing after his training was over, M. Poole stated that he
was still not a certified shot firer, and while M. Bl ankenship
may have at tinmes been present, he was not under his direct
supervision (Tr. 260).

Wth regard to his conplaints about the coal dust, M. Poole
confirmed that he nmade no direct conplaints to nm ne managenent
but that he "would be tal king about it" (Tr. 262). He stated that
managenment agreed with him"a lot of times," and conceded that he
rock dusted the affected areas, and that the maintenance shift
al so rock-dusted in order to keep the dust down. M. Pool e
bel i eved that rock dusting was done 75A85 percent on his shift as
well as on the mai ntenance shift (Tr. 263).

M. Pool e agreed that his shift and the third shift kept the
brattice cloth within 10 feet of the face, but disagreed that
this was always done (Tr. 264). He explained further as foll ows
(Tr. 264A265):

JUDGE KOUTRAS: Let me ask you this: what if | were to
tell you hypothetically that six
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mners testified in this case that the curtain was always hung up
in the right locations, but it was rolled up. It was hung, but it
was rolled up, and that way, it interfered with ventilation. Do
you disagree with that? Are you saying it was never hung up in
the right place?

THE WTNESS: No, no, that's not what |'mAa | ot of tines
it would be hung up in the right place and rolled up
But | would say at least forty percent of the tineg,
especially if, like Mdnday, Tuesday and Wednesday a

m ne inspector came and he finishedAl think it's called
a general inspectionAfor two weeks, probably, there
woul dn't be hardly any curtain put up

JUDGE KOUTRAS: At all?

THE W TNESS: We'd go sonmething |ike two breaks before

any curtain would be put up againAa lot of tinmes. |I'm
not saying all the tine or every tinme; |'msaying a | ot
of times.

Wth regard to his asserted "conplaints” to mne managenent,
M. Poole stated as follows (Tr. 265A268):

Q Now, you said earlier you nade conplaints to
managenment or you tal ked with nmanagenent about the
float dust. And you tal ked about the rock dust; you
tal ked about the curtains. Did you nake any ot her
conpl aints to nmanagenent ?

A. Yes. The nore the top got bad the nore everybody
conpl ai ned, nmore or |ess, but all of us would discuss
the top getting worse, possibly falling on the dril
and blowing us all up. There was a | ot of people
tal ki ng about it.

Q That's fine. A lot of people were getting concerned
about the driller hauling shot and caps on his drill as
the roof got worse, and that would be getting close to
the time that you were discharged. Is that correct?



~452

A. Right.

*khkkkkhkkkkk*k

Q \Who are you tal ki ng about when you say a | ot of
peopl e?

A. | would say just about everybody that was an
enpl oyee on the day shift: Roger Groves, Steve Millins,
Wayne Lee, Alva Cogar, ne, ny uncle.

Q Were these conversations you had anong yoursel ves or
were these conversations you also had with nmenbers of
managenent ?

A. Not all the tine, but a ot of times, managenent
woul d be there, too, yes.

Q Let's talk about that. Alva Cogar, M. Goves, M.
Mul l'ins, M. Lee, your uncle, yourselfAdid you say any
nor e?

A. W wouldn't all be there at one tinme, don't get ne
wrong. Three or four of us would talk about it at

lunch, and three or four of us would talk about it when
we was taking a break or sonething.

Q When you'd talk about it and nanagenent woul d be
present, what would be managenment's response?

A. Alot of times they wouldn't even comment on it.

Q Did they ever disagree that you can recall, about
this driller hauling powder on his nachine?

A. As far as | can recall, no, but like | said, npst of
the tinme they wouldn't have any comment on the subject.

Q Besides conpl ai ni ng about the float dust and
conpl ai ni ng about the powder and caps on the drill,
were there any other conplaints that either you or your
uncl e or other nenbers made to nmanagenent?
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A. I can't think of any at this tinme.

*khkkkkhkkkkk*k

Q Let's tal k about those conplaints now, a m nute.
What was the nature of the conplaints? How woul d t hey
be made to soneone from nanagenent ?

A. How woul d they be made?

Q How woul d you make the conpl ai nt? What formiin what
formwere they made?

A. Sonmebody needs to do somet hi ng about the dust.
Sonebody needs to get the ventilation right so that
this float dust will be taken out of here. Different
things, different ways |ike that.

VWhen asked whet her he had ever made any safe conplaints to

any Federal or state inspectors, M. Poole testified as foll ows

at (Tr.

269) :

Q Did you ever nmake a conpl ai nt about these two areas
or any other safety concern that you had in the mne to
an investigator fromthe federal governnent or state
government ? To an inspector?

A I went to M. Tyler's house. He's a federal nine

i nspector. | went along with ny uncle, and we discussed
what was going on at the mine. And he told us a couple
of steps to take.

Q And did you take those steps?

A W tried to take them and then we was fired, yes.
don't renmenber if we got fired right before we started
t he procedures or what, but we did try to take the

st eps.

Q The question I'm asking you is, did you contact
anyone from MSHAAt he right person from MSHA prior to
your di scharge?
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| don't think prior to my discharge; |1'mnot for sure.

You didn't then.

A

Q

A. 1 don't think so.
Q And after your discharge, you did. Is that right?
A

Yes.

Wth regard to his visit to the home of MSHA | nspector Tyler
when M. Cox purportedly conplained to himabout safety
viol ations, M. Poole stated that he also conplained to M. Tyler
(Tr. 275). M. Poole confirmed that this was the only time he
went to see M. Tyler, and that he was aware of the MSHA
publication informing himthat he could conplain to any MSHA
i nspector, and he assunmed that seeing M. Tyler was adequate (Tr.
277). M. Poole stated that M. Cox had previously gone to
I nspector Tyler's home during the sumer of 1984, in response to
an ad that M. Tyler had placed concerning sone automative parts
for a Subaru which he wanted to sell. M. Pool e explained that
his visit to M. Tyler's home canme 3 nonths |ater when M. Cox
again visited M. Tyler, and he was with himat that tinme (Tr.
278A279). M. Poole stated that the second visit was "just the
ot her day" (Tr. 280). As far as he knew, no one from n ne
managenment knew about the first visit to M. Tyler's hone (Tr.
280) .

M. Poole stated as follows at (Tr. 272A273):
Q Do you know of any instances where, prior to your
di scharge, enployees were di scharged or punished
because they nade conpl ai nts about safety?
A. | can't think of any right off, no.
Q Did you ever hear M. Jackson, the president of the
conpany, maeke any such clains? That he would |l ay off or
fire or punish anyone because they were concerned about
safety?

A. No.

Q And it's a fact that you knew M. Jackson was the
boss?
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Yes.

And he was the one that hired and fired the nen?

> ©o >

Yes.

Q And your purpose was to get your job back by trying
to get Brooks Run to interfere with the managenent
deci sion of M. Jackson. Is that correct?

A. Yes.
Q Sir?

A. Maybe not to interfere, but to talk to himand maybe
ask him about getting it back, things such as this, not
really to interfere with it.

Q Well, what hold did you and your uncle hold over
Brooks Run to get themto get M. Jackson to change his
m nd and give you your job back? Wren't sonme threats
made?

A. Not really threats; just nmy uncle told himthat we
were going to the MSHA office and see if there wasn't
sonmet hi ng coul d be done about it.

Q Didn't he also tell himthat they weren't going to
run no nore coal and they were going to shut the m ne
down and have a wal kout, work stoppage? Isn't that a
fact, M. Poole?

Not to ny know edge, no.

Not to your know edge.

> O >

No.

Q You're saying that your uncle did not tell M.

Pl easants over the phoneAall you could hear was your
uncle's part of the conversationAthat you'd better get
hi s nephew s job back or he was going to have a work
st oppage and stop running coal on that nountain?
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A. No.
Q And he didn't nention anything about there was going
to be trouble up there if you didn't get your job back

A. My uncle told M. Pleasants that he had trouble in
one of his mnes; that his nephew had been
firedAreferring about me--and that he was going to have
trouble up there if sonmething wasn't done.

Q And the trouble you nmean is what we're doi ng today.
Is that right? Because you didn't get your job back

A. Probably so, yes.

Wth regard to M. Cox's telephone call of May 11, 1985, to
M. Neil Pleasants, a business associate of M. Jackson, and the
person to whomthe respondent sells its coal, M. Poole confirnmed
t hat he heard one-side of the conversation, and he confirmed that
he heard M. Cox tell M. Pleasants that he was planning to go to
a federal mne inspector and conpl ain about violations at the
Pamm id M ne. Although he was not sure, M. Pool e believed that
M. Cox also nentioned that he would go to the "l abor board" wth
his conplaints (Tr. 274A275).

M. Poole identified M. Pleasants as the "head honcho" at
t he Brooks Run M ne, and he believed that M. Pleasants had the
authority to shut the respondent's mne down until "any problens
were taken care of" (Tr. 281). M. Poole stated that after M.
Cox informed himthat he had been fired, he (Poole) asked himto
call M. Pleasants. M. Poole stated that he did not wish to cal
M. Pl easants because he (Poole) was "kind of hot headed" and did
not know how to comunicate with people, and believed that M.
Cox could serve as his "nediator" (Tr. 282).

M tchell Nash, scoop operator, confirmed that he was aware
of a roof fall on the belt because of bad top and i nadequate
support. He was also aware that ventilation curtains were rolled
up nost of the tine, and stated that the only time they were down
was when an inspector was in the mne. He explained a battery
expl osion incident in which he was involved, and stated that
while the ventilation was adequate, a gas build-up under the
battery which had been idle for 2 days caused an expl osi on
sparked by an arc when he plugged in the battery. Had the battery
lids been lifted, he did not
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bel i eve an expl osion woul d have occurred, and he was not

instructed to lift themprior to the incident. After the
i ncident, M. Jackson instructed himto open the lids for
ventilation (Tr. 6A10).

M. Nash was not aware of anyone turning off dust sanplers,
but was aware of powder and caps on equi prent, and that he did it
"to bring up production." He confirmed that the practice has
since stopped. He was not aware of any mners conplaining to
management or MSHA, and M. Cox never spoke to hi m about
conpl aining or threatening to nake safety conmplaints to state or
federal mne authorities. He stated that neither M. Bl ankenship
or M. Jackson ever instructed himto store powder and caps on
equi pment, nor did they inply that this should be done (Tr.
11A18) .

On cross-exam nation, M. Nash stated that when the battery
expl osion occurred, M. Blankenship wanted himto go to the
hospital but that he (Nash) said he was "all right" and wanted to
return to work. M. Blankenship told M. Jackson to file an
accident report, and while M. Jackson was reluctant to do it at
first, he did report the incident. M. Nash went to the hospita
and was checked by a doctor who gave himaspirin and he was sent
home. He had no followup care and returned to work, and he
identified exhibit RAL as the accident report of May 17, 1985,
relating to the incident (Tr. 23A27).

M. Nash stated that the roof fall he nmentioned could have
been prevented because the roof was dribbling, and the foreman
knew it was weak. However, it fell over a weekend when no one was
in the mne, and it covered half of the belt feeder. After the
fall, M. Blankenship began watching the roof closer and | onger
roof bolts were used for support. M. Nash did not know whet her
MSHA i nspected the fall area. He confirmed that a state roof
i nspector has discussed roof conditions with the m ners, and that
his foreman and M. Bl ankenship di scussed the roof plan with him
and instructed himto check the roof bolt test holes (Tr. 29A35).

M. Nash stated that he took it upon hinmself to keep powder
and caps on the equi pnment because it made his work easier, and no
one from managenent suggested that he do so to speed up
production. He has torn down ventilation curtains with his
equi pnent, and has stopped to replace themonly if an inspector
were present. Stopping to replace curtains slows his work down.
The curtains were always rolled up when an inspector was not
present, and he never conpl ained to nanagenent or any inspector
about the practice. Since he is
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paid by the hour, he is not concerned about production (Tr.
35A41), nor is he concerned about his job if he were to conplain
(Tr. 53).

M. Nash stated that when he was hired by M. Jackson, he
was told that he would be required to work sone overtine. He
confirmed that M. Jackson is responsible for hiring, firing, and
sal aries, and that everyone knows it. He stated that when he was
hired he went to the office of the Brooks Run Coal Conpany to
inquire as to whether he would be paid or given the day off on
his birthday, and when M. Jackson found out about it he called a
meeting of the nen and told themthat he runs the mne and that
Brooks Run did not. M. Jackson al so advised the nen that if
anyone contacted Brooks Run asking about M. Jackson's mne, he
would fire them M. Nash confirned that "M . Jackson makes no
bones about who runs the mine" (Tr. 44A46).

In response to further questions, M. Nash stated that he
went to Brooks Run because he assumed they operated the
respondent’'s mine, and that when he was | ooking for a job he went
to Brooks Run, and they sent himto M. Jackson (Tr. 48).

Joey Adkins, testified that he is an MSHA i nspector assigned
to the M. Hope District Four O fice, and he confirmed that his
of fice does not have enforcenent jurisdiction of mnes in Wbster
County. He confirmed that M. Cox visited himbefore his
di scharge and expressed sone concerns about the safety conditions
at the nmine where he was then working. M. Adkins could not
specifically state when the visit occurred, and he stated that
M. Cox did not identify the mne in question. He stated that M.
Cox conpl ai ned about the hauling of explosives on electrica
equi pnent, poor mne ventilation, and some roof problems (Tr.
112).

M. Adkins stated that carrying or storing expl osives on
equi pnent is a violation of the law, and it could be an inmm nent
danger. M. Cox al so conpl ai ned about the |lack of |ine curtains
and indicated that mine ventilation was poor. M. Adkins stated
that the question as to whether this would be a violation would
depend on the applicable approved mne ventilation plan. If he
were to find a ventilation curtain rolled up in a mne which he
i nspects it would be a violation (Tr. 115). He explained further
that M. Cox stated that the mne had "bad roof" and said
sonet hi ng about a "double linear." M. Adkins stated that
"anytime you go through those, you've got a bad top anyway," but
this condition is not of itself a violation, unless it is not
taken care of.
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The condition is corrected by roof bolting, cribbing, tinbering,
strapping, or "whatever is necessary."” The condition could be a
vi ol ati on of section 75.200, but he did not see any of the
reported roof conditions (Tr. 116). If a mner went under
unsupported roof, this would be a violation of section 75.200
(Tr. 117).

M. Adkins stated that he has observed rolled up ventilation
curtains which are kept out of the way in some nmines which he has
i nspected, and he confirmed that he has issued a citation for
such a condition (Tr. 118A119). He was of the opinion that
rolling up curtains and then rolling themdown is a bad practice
because air would not be sweeping the face to di spel nethane, and
he is aware of no ventilation plans in his office that allow this
practice (Tr. 120).

M. Adkins stated that additional roof support such as cribs
woul d be required if the top is pulling through the bolts and
plates, and if the roof is taking weight and is not supported and
"it's popping the plates off,"” this would be a violation (Tr.
120A121).

M. Adkins stated that after discussing M. Cox's conplaints
with him he advised M. Cox to file a section 103(g) conpl ai nt
so that MSHA could look into the matter or to put the conplaint
in witing and give it to the MSHA i nspector who inspects the
mne (Tr. 121). Since M. Cox told himthat the mne was near
Sunmersville, M. Adkins advised himto go to the MSHA office in
Sunmersville to | odge his conplaint, and that they would help him
out (Tr. 126).

M. Adkins confirmed that exhibit CA6, is an MSHA
publication entitled in part "A GQuide to Mner's Rights and
Responsi bilities," and stated that while he was not famliar with
it, he my have seen it or "looked at it one time" (Tr. 122). M.
Adki ns stated that there is no particular MSHA "fornm to fill out
for filing a section 103(g) complaint, but it needs to be in sone
witten form and he sinply advised M. Cox to file it, and did
not discuss the matter with anyone else at that time (Tr. 128).
M. Adkins confirnmed that M. Cox cane to see hima second tine
after he was di scharged, and advised himthat he was filing a
di scrimnation conplaint and woul d probably subpoena himif he
needed him (Tr. 129). M. Adkins stated that after this second
visit, he spoke with MSHA special investigator Leighton Farley
about the matter (Tr. 129).

M . Adki ns explained the procedure for taking personal dust
sanpl es, and he stated that once he puts a sampler on a
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m ner, he may or may not follow himaround and observe hi m during
the shift, but in any case, he would remain at the nmine. The
sanpler is required to be checked during the first 2 hours and

| ast hour of the sanmpling period. Although not required to do so,
M. Adki ns checks the sanpler at least two or three additiona
times during the day (Tr. 130A132).

M. Adkins stated that shooting nore than one place at a
time may or may not be a violation, and that this woul d depend on
the approved mine plan. Wth regards to any ATRS roof contro
requi renent, he stated that MSHA does not require such a system
but if it is required by a state plan, the mine operator nust
keep themin a safe operational condition, but that this too
woul d depend on a particul ar approved roof-control plan (Tr.
132A133). He also stated that MSHA only requires that a section
foreman "run his place every two hours," and that a forenman
cannot be with his crew every mnute they are underground. If a
shift is over at 5:00, a foreman can |l eave at 3:30 as long as
he's inspected the section within the last 2 hours (Tr. 134).

On cross-exam nation, M. Adkins confirmed that he has known
M. Cox since he was a child, and that he lives 3 mles fromhim
He does not socialize with M. Cox, and M. Adkins confirnmed that
everyone in the community knows that he is a Federal m ne
i nspector. M. Adkins stated that he first |earned about M.
Cox's conpl aints when he spoke with himover the CB radi o, and he
told M. Cox to cone to his home to speak to himabout the
matter. M. Adkins could not state precisely when this occurred,
and that a day or so later M. Cox canme to see him M. Adkins
confirmed that he took notes during his discussion with M. Cox,
and M. Adkins did not believe that M. Cox was conplaining to
him but sinply wanted to know what he could do about it because
he knew he was an inspector (Tr. 137). M. Adkins confirmed that
he told M. Cox that transporting expl osives on equi pnent was a
violation. Wth regard to M. Cox's statements that the
"ventilation wasn't being kept up," that "it was poor," and that
"curtains weren't kept up," M. Adkins stated that he woul d have
to inspect the mne before he could determni ne any viol ations of
the ventilation plan, and that he explained this to M. Cox (Tr.
139A140).

Wth regard to M. Cox's conplaint about "bad top," M.
Adkins reiterated that "bad top" is not a violation, unless it is
i gnored and not taken care of, and that M. Cox was of the
opi nion that the roof needed nore support (Tr. 141). M. Adkins
confirmed that he cannot determ ne whet her
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a roof is adequately supported w thout conducting an inspection
(Tr. 141). The sanme is true for ventilation curtains. He would
have to | ook at the ventilation plan and inspect the mne before
he coul d conclude that there were any violations (Tr. 142).

M. Adkins stated that after discussing the need for M. Cox
to file a section 103(g) conplaint, he was confident that M. Cox
understood him M. Adkins confirmed that a conplaint could have
been filed with any MSHA office (Tr. 144). M. Adkins confirnmed
that he did not advise M. Cox that he could file such a
conplaint with him but did advise himto stop by MSHA' s
Sunmersville office because it was convenient to him (Tr. 144).
M. Adkins also stated that M. Cox advised himthat he spoke to
the inspectors at the mne, "but couldn't get anything out of
those guys,"” and that he advised M. Cox about the "hot |ine" and
that the Summersville office could give himthe tel ephone nunber
(Tr. 146).

M. Adkins stated that after M. Cox's first visit, he did
not call him again about any safety conplaints, and that during
t he period between the two visits, M. Adkins did not discuss M.
Cox's visit with anyone (Tr. 148). However, he did nmention it to
I nspector Leighton in his office after M. Cox's discharge, and
he did so because M. Cox advised himthat he may subpoena him
(Tr. 149).

M. Adkins confirmed that in the event M. Cox had filed a
section 103(g) conplaint with him he would have had to turn it
in. He reiterated that he sinply told M. Cox of the need to file
such a conpl aint, and advised himthat it had to be in witing.
He did not, however, quote the section 103(g) statutory provision
to M. Cox (Tr. 151).

NOTE: The conpl ai nant subpoenaed the attendance of M.
Rodney Bl ankenship as an adverse witness for testinony in this
case. In view of the testinony of the wi tnesses regarding certain
all eged illegal mine practices inplicating M. Bl ankenship,
respondent's counsel advised himto seek additional counsel to
advise himof his rights against self-incrimnation and possible
crimnal liability for those alleged practices. M. Bl ankenship
retai ned counsel to represent himin this matter, and counsel
entered her appearance on his behalf (Tr. 161A162; October 29,
1986). In response to certain questions, and on advice of
counsel, M. Bl ankenship declined to answer, and pleaded his
Fifth Anmendnent right not to incrimnate hinself. H s objections
are noted bel ow.
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Rodney Bl ankenshi p, confirmed that he is enployed by the
respondent as a section foreman and general mine foreman. He is a
one-si xth owner of the mne and serves as respondent's
vice-president. M. Blankenship confirned that he was M. Cox's
supervisor on the first shift, which worked from7:00 a.m to
3:00 p.m, and that he is responsible for the |ogging of sonme
MSHA and state mine reports, including onshift and fire boss
reports, but denied that he was responsi ble for any dust sanple
reports (Tr. 165).

In response to questions as to whether anyone, including M.
Cox, had ever made any conplaints to himabout any safety
violations in the mne during 1984 and up to m d- May, 1985, M.
Bl ankenship declined to answer (Tr. 165A166). He al so declined to
answer whet her anyone ever reported or threatened to report, any
m ne safety violations to MSHA or state mining officials (Tr.
166A169). M. Bl ankenship was then proffered as a witness for the
respondent .

M. Bl ankenship confirmed that M. Carson Jackson is the
respondent's president, and in that capacity, he makes all of the
decisions with respect to the hiring and firing of mne
personnel, hours of work, and work and shift assignnents. M.

Bl ankenship stated that at one tine in 1984, M. Cox worked as a
roof bolter on his section, but was transferred to another job at
M. Jackson's direction. M. Blankenship confirmed that at the
time this decision was made, two jobs were open, and he gave M.
Cox a choice as to which job he would prefer. M. Cox inforned
himthat he would prefer a scoop operator's job because it was an
easier job, and M. Blankenship assigned himto that job, with

M . Jackson's concurrence (Tr. 171A172). M. Bl ankenship
explained that M. Cox's transfer to the scoop operator's job was
the result of a suggestion by an MSHA inspector (Tr. 172).

M. Bl ankenship stated that during the time M. Cox worked
for him M. Cox was "vocal and |oud," nmade threats, and M.
Bl ankenshi p considered himto be "a bully." M. Cox conplai ned
about working on Saturdays, as did other mners. M. Blankenship
stated that M. Cox "threatened to whip ne in front of the other
men, " and that this occurred at the tine he was transferred from
roof bolter to scoop operator (Tr. 175). M. Cox was upset and
unhappy over the transfer because he believed his work was being
guestioned, and M. Bl ankenship stated that the transfer had
nothing to do with his work (Tr. 175).

M. Bl ankenship stated that on the Monday prior to Saturday,
May 11, 1985, all nmine personnel were notified that
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they were required to work that Saturday. M. Jackson made the
deci sion, and M. Blankenship informed the crew of this decision.
M. Cox informed himthat he was the coach of his son's little

| eague baseball team and that he could no | onger work on
Sat ur days because he had to be with the team M. Bl ankenship
deni ed that he gave M. Cox perm ssion to be off that Saturday,
and stated that he did not have the authority to give himthe day
of f. M. Blankenship could not recall specifically giving M. Cox
any instructions as to what to do about his desire to be off on
Sat urdays, but confirmed that his general advice in such a
situation was to instruct a crew nmenber to "take it up with
Carson Jackson," and that his decision would prevail (Tr.
176A177).

Wth regard to any perm ssion given to M. Poole that he did
not have to work on Saturday, M. Blankenship stated that in view
of the fact that M. Poole had nissed so nuch work tinme, he
war ned him countless tines that he would be di scharged for not
wor ki ng. M. Pool e advised himthat he was not going to work on
Saturday, May 11, 1985, and M. Bl ankenship stated to M. Poole
that "I didn't want to hear it," that he did not make those
deci sions, and that he expected himto work that day. M.

Bl ankenshi p stated that he was not aware that M. Pool e was not
going to work until he failed to show up for work that day (Tr.

177). M. Bl ankenship confirned that he did not give M. Poole

perm ssion to be off that day (Tr. 178). Had he given him

perm ssion to be off, M. Blankenship would have so i nforned M.
Jackson, and M. Poole would not have been fired (Tr. 179).

M. Bl ankenship stated that apart from his absenteeism
record, M. Poole was a good worker, and that he |iked him and
still does. His only conplaint about M. Poole was his irregular
wor k habits, and he warned himmany tines about it. M.

Bl ankenshi p stated that he and M. Jackson warned M. Pool e t hat
he woul d be discharged if he missed another day of work, and that
M. Jackson prepared a witten warning for M. Blankenship to
give to M. Poole (Tr. 180).

M. Bl ankenship stated that in addition to M. Poole and M.
Cox, the only other person who did not work on Saturday, May 11,
was M. Wayne Lee. M. Jackson gave M. Lee permi ssion to be off,
and M. Jackson's brother-in-law worked in his place (Tr. 180).
M. Bl ankenship stated that he was not a party to the tel ephone
conversation between M. Jackson and M. Cox on Saturday norning,
May 11, 1985. He confirmed that M. Jackson consulted with him
before placing the call, and inforned himthat he was going to
fire M. Pool e because of
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his irregular work and M. Bl ankenship concurred in that
decision. M. Blankenship confirmed that the sole reason for M.
Pool e' s di scharge was "because he woul dn't work” and had nmi ssed
so many days and was late for work. He confirmed that M. Poole
was having marital problenms, and that he took this into
consideration (Tr. 182).

M. Bl ankenship stated that when M. Cox failed to cone to
wor k on Saturday, May 11, 1985, M. Jackson filled in for him and
ran the scoop that day. M. Bl ankenship heard about the tel ephone
call from M. Pleasants to M. Jackson, but had gone home and was
not a party to that conversation (Tr. 183). He | earned of M.
Cox's discharge from M. Jackson later that day when M. Cox
t el ephoned himat his home asking for a meeting with the six mne
owners. M. Blankenship stated that he informed M. Cox that he
did not know he had been fired, but would try to find out what
happened, and M. Cox never called back (Tr. 184).

M. Bl ankenship stated that after M. Cox called him he
spoke with M. Jackson |l ater that Saturday evening, and M.
Jackson informed himthat M. Cox had called M. Pleasants and
"made sone threats as far as our conpany, and he'd di scharged
him (Tr. 185). M. Blankenship confirmed that M. Jackson had
previ ously advi sed his personnel that Brooks Run Coal Conpany is
i ndependent fromthe respondent's conpany and had nothing to do
with its managenent. M. Jackson also told his personnel that if
anyone contacted or conpl ained to Brooks Run about wages or other
conpany matters, he would di scharge them (Tr. 185). M.

Bl ankenshi p stated that everyone, including M. Poole and M. Cox
knew about M. Jackson's policy, and the fact that he, and not
Brooks Run, made conpany policy for the respondent (Tr. 186).

M. Bl ankenship stated that he was at the m ne when M.
Pool e and M. Cox came to the m ne on Monday, May 13, 1985. They
were in the | anphouse getting dressed, and he told M. Cox "to
get his coveralls on and let's go to work and he said he was
fired. And | just put my clothes on and he went out" (Tr. 186).
M. Bl ankenship stated that he thought "maybe it m ght bl ow
over," but that the decision of M. Jackson to discharge M. Cox
apparently stood and that he was going to enforce it (Tr. 187).
M . Bl ankenshi p denied that he had any input into the decision to
fire M. Cox, and that the decision was solely that of M.
Jackson. When asked the reason given by Jackson for firing M.
Cox, M. Bl ankenship responded as follows (Tr. 187A188):
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THE W TNESS: He told nme that Pete Cox hadAwas going to--called
Nei | Pl easants, Brooks Run Coal Conpany, and was going to shut
down their operations and our operations, and he fired himfor
trying to take over the m nes.

JUDGE KOUTRAS: How was he going to do that? Do you have
any idea how M. Cox planned to shut the m ne down?

THE WTNESS: No, | don't. All I'mtelling you is what
M. Jackson told me.

M. Cox's counsel declined to ask M. Bl ankenship any
further questions (Tr. 188).

NOTE: The conpl ai nant subpoenaed the attendance of M.
Carson Jackson as an adverse witness for testinony in this case.
In view of the testinony of the witnesses regarding certain
alleged illegal mne practices inplicating M. Jackson,
respondent's counsel advised himto seek additional counsel to
advise himof his rights against self-incrimnation and possible
crimnal liability for those alleged practices. M. Jackson
retai ned counsel to represent himin this matter, and counse
entered her appearance on his behalf (Tr. 188A189; Cctober 29,
1986). In response to certain questions, and on advi ce of
counsel, M. Jackson declined to answer, and pleaded his Fifth
Amendnment right not to incrimnate hinself. Hi s objections are
not ed bel ow

Carson Jackson confirmed that he is part owner of the mne
and serves as the general mne superintendent, as well as
presi dent of the conpany. He confirmed that he is ultimtely
responsi bl e for review ng and counter-signing nost official mne
reports and docunents, including dust sanple reports (Tr.
189A199).

When asked about his know edge concerning the alleged m ne
practices testified to by the prior wtnesses, M. Jackson
declined to answer (Tr. 201). M. Jackson denied any know edge of
m ners other than M. Cox either meking conplaints to MSHA or
threatening to do so (Tr. 202). Wth regard to M. Cox, he
confirmed that he never heard M. Cox threaten to go to MSHA
about anything in the mne while he was enployed there (Tr. 201).
He confirnmed that none of his enployees ever conplained to him
about any mne safety violations during 1984 and up to m dA1985
(Tr. 203). M. Jackson stated that he is not in the nmne at al
times, and if any conplaints were made he m ght not hear all of
them (Tr. 205).
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M. Jackson stated that M. Cox has upset himat tinmes when he
woul d arrive late for work, and that "quite a few tines" they
have exchanged words, and even cursed each other (Tr. 205A206).
M. Cox also upset him"a few tinmes" when "he's tried to tell ne
how to run the mnes, that people didn't have to work on

Sat urdays" (Tr. 207).

M . Jackson identified exhibit CA7 as a copy of the
term nation notice given to M. Cox, and he confirned that he
changed the di scharge date on the formfrom May 13, 1985 to My
11, 1985, and that he did so because "I either had to do that or
get himto knock ny brains out." He also confirmed that the
reason for M. Cox's discharge as shown on the formis "service
unsatisfactory” (Tr. 201A208). M. Jackson stated that he
actually fired M. Cox on Mnday, May 13, 1985, and that when he
called himat his hone on Saturday, May 11, 1985, he only fired
hi s nephew M. Poole. M. Jackson further explained that he
changed the date to Saturday because M. Cox denmanded that he do
so, and that the date nade no difference to him (Jackson) (Tr.
208A211). When asked when he decided to fire M. Cox, M. Jackson
responded as follows (Tr. 211A213):

A. | decided to fire himwhen he called Neil Pleasants.
I run the scoop the day that this fell ow was off. |
didn't get outside until about three o'clock. And after
the threats and stuff that he nmade over the tel ephone,
| tol dA

Q About the I abor board and that sort of stuff?

A. Stopping the minesAgoing to throw a picket |line up
around the mnes.

Q It was after the tel ephone call, then, to Neil
Pl easants, that you decided to fire hinf

A. | decided to fire himright then.
Q Did Neil Pleasants conmuni cate the content of that
t el ephone call on Saturday, May 11, 1985, to you, just

before you decided to fire Cox?

A. Yes.
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Q You say you're doing it after the tel ephone call. Pleasants,
then, nmust have called you. Is that correct?

A. | decided it during the tel ephone call.

Q | nean, as a result of the telephone call. You
weren't on a conference call. Pleasants had to call you
and tell you that Cox had called hinP

A. That's right.

Q And nmde sonme threats about closing the m ne down,
going to the | abor board and such as that?

A. He was going to cause a | ot of trouble.
Q Did he say sonething about the |abor board?

A. He was going to throw a picked |line up around there.
He said he was going to go to all the agencies.

Q In other words, the mne enforcenent agencies, |ike
VSHA?

A. | don't know what he neant by that. But when he said
a picket line, I knew what it was.

Q He said he was going to the agencies. Is that right?
Is that what you just said?

A. Yes, he was going to the agencies.

On cross-exam nation, M. Jackson stated that when he was
upset with M. Cox he may have warned him but he never
t hreat ened, reprimanded, or punished himin any way so as to
effect his job security at the mne. M. Jackson did, however,
warn M. Cox about his future with the company because of his
frequent tardi ness and his conplaints about how M. Jackson was
running the mne (Tr. 214). M. Jackson stated that M. Cox
threatened "to whip his ass" several tines, and that this would
upset him M. Jackson stated that he received i nfornmation that
ot her nmenmbers of managenent and other workers were simlarly
threatened by M. Cox, and
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that he (Jackson) had no simlar problens with any of the other
men (Tr. 215).

M. Jackson confirnmed that he did not protest the
unenpl oynment clainms filed by M. Poole and M. Cox after their
di scharge, and M. Jackson confirmed that he told M. Cox that he
was tired of M. Cox trying to run the mne (Tr. 216). M.
Jackson denied that M. Cox's discharge had anything to do with
any safety conplaints, and that the decision to fire M. Cox was
hi s al one, and neither M. Bl ankenship or any of the other m ne
owners had nothing to do with it (Tr. 217).

M. Jackson stated that at no tinme during his enploynent did
M. Cox or any other miner ask to review the nmne fire boss
records, or any records required to be kept by M. Blankenship
(Tr. 218). M. Jackson expressed doubt that M. Cox could have
asked to see those records without his being aware of it (Tr.
219).

In response to further questions, M. Jackson stated that
while work was required to be done on Saturdays, he did not |ike
Sat urday work because he had to pay tine and a half. However, M.
Cox and M. Poole did not |like to work on Saturdays, and M. Cox
attenpted to influence his crew not to work on Saturdays. He did
this by letting it be known that he had gone to the "l abor board"
and there was nothing M. Jackson could do about working on
Sat urdays, and that the nen could | eave. M. Jackson stated that
M. Cox said "you can lay off, you can be off, there's nothing he
can about it" (Tr. 223). \Wen asked whether M. Cox had ever made
that statenment to him M. Jackson replied "He didn't tell ne
not hi ng. He would tell it soneplace where he knew | woul d get
hold of it" (Tr. 223).

M. Jackson stated that when he first hired M. Cox, he
i nformed hi m about Saturday work, and that M. Cox advised him
that "I'll work on Saturday, Sunday, 16 hours a day anytinme you
want." M. Cox also stated to him "anytinme you don't like my work
or anything, you just tell me, you won't have to di scharge ne,
just tell ne and you'll never see ne no nore" (Tr. 223). Wen
asked whether M. Cox ever refused to work on Saturday, M.
Jackson replied "he didn't refuse, he always had something to do"
(Tr. 224). \Wen asked why he did not fire M. Cox when he
threatened him M. Jackson replied "He was a good worker. |
tried every way in the world to get along with him M. Cox is
moody. He'll get better for a week or two, then he's hell for a
while" (Tr. 224).
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In view of the unavailability of M. Jackson's private counsel,
the parties agreed that M. Jackson could be deposed posthearing,
and M. Jackson's posthearing deposition was taken and filed as
part of the record in this case. M. Jackson testified as to his
background and experience and confirmed that he is a certified
m ne foreman. He confirned that M. Cox and M. Poole were the
only two miners ever discharged, but that others had been laid
off as a result of a reduction in force (Tr. 7). M. Jackson
reiterated that when he first hired M. Cox he infornmed himthat
Saturday work may be required, and M. Cox agreed that he woul d
work if called upon to do so. M. Jackson also confirmed that M.
Cox was desperate for a job when he hired him M. Jackson stated
that M. Cox's starting pay was $100 a shift, and tinme-and-one
hal f for work over 8 hours. Al mners were paid the sane
regardl ess of their job classification, and whatever he
instructed themto do was their job (Tr. 10).

M. Jackson stated that M. Cox was first hired as a
bratti ceman, and when a roof bolter quit, he assigned M. Cox to
a roof bolter's job. M. Jackson | ater decided to take him off
the roof bolter's job after a discussion with MSHA inspectors,
and M. Cox was assigned to do brattice work. However, M.
Bl ankenshi p asked himto assign M. Cox to a scoop because his
back was bothering himand lifting brattice blocks was hurting
him M. Jackson stated that he acconpdated M. Cox and al |l owed
himto work as a scoop operator (Tr. 11).

M. Jackson stated that he considered M. Cox to be a good
wor ker, but "if you tell himto do something he don't always do
it the way you want himto" (Tr. 12). M. Jackson al so stated
that M. Cox has always had a problemin taking orders and that
he resented authority (Tr. 12). After he was taken off the roof
bolter, M. Cox resented doi ng what was asked of him and didn't
want to work overtine. Although Saturday work was consi dered a
regul ar work day and M. Jackson was not required to pay overtine
pay, he always paid the nmen at the overtinme rate, but M. Cox
resented working on Saturday even though very few Saturdays were
schedul ed as a work day (Tr. 13). M. Jackson stated that he
hired M. Poole after M. Cox asked himto give hima job (Tr.
14).

M. Jackson confirmed that he had problens with M. Poole's
wor k attendance and that he warned himabout it at |east three or
four times before he finally fired him (Tr. 15). M. Jackson
identified a copy of the mine's attendance records beginning in
February, 1984, through June, 1984, and May, 1985, and he
confirmed that M. Cox and M. Poole did
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not work Saturday, May 11, 1985, and were term nated the

foll owing week (Tr. 19, deposition exhibit No. 1). M. Jackson
confirmed that he excused M. Poole fromwrk when he had a death
in his wife's famly, and advanced hi m noney to purchase an
airline ticket for his wife (Tr. 20).

M. Jackson confirnmed that M. Cox was |ate for work several
times, and his policy is to allow enployees who are late to work
rather than go hone. He warned M. Cox about being late. M.
Jackson stated that he had "kind of a feeling" that M. Cox was
the cause of M. Pool's absence on May 11, but that he did not
know t hat they were not going to work that day. M. Jackson "had
sone feedback"” that none of the nen would work that day, and that
M. Bl ankenship told himthat M. Cox was telling the men that
since he and M. Poole were not going to work, the rest of the
men didn't either (Tr. 23).

M. Jackson stated that he did not give M. Cox perm ssion
not to work on Saturday, May 11, and that he did not ask himfor
such perm ssion. Except for one miner who had permnission to be
of f, and who was replaced by soneone else, all enployees except
M. Cox and M. Poole reported for work. He called M. Cox
because he had to arrange for replacenents if he were not com ng
to work (Tr. 23A24). M. Jackson explained further as follows
(Tr. 25A26):

Q So it's your testinmony then that Cox and Poole did
not ask you for permission to be off that Saturday but
M. Bl ankenship told you that they didn't want to work,
probably woul dn't come out to work, and they were
trying to get the other nmen not to come out to work?

A. Yes. They told me that M. Cox said there was no
nore Saturday work as far as he was concerned. So that
encouraged ne to be just a little bit strict on this. |
just thought well, it |looked like this was deliberate
and I'Il just let M. Poole go.

Q If he didn't show up?
A. Yes.

Q And then you were going to deal with M. Cox in sone
ot her manner?
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A. Well, | was going to give hima warning. It takes you a year
unl ess sonebody m sses a whole | ot of work, before you can go
t hrough the steps dischargi ng sonebody for irregular work.

Q You had docunmented M. Poole mssing work. Is that
correct?

A. Yes.

Q And that's shown in Exhibit 1 here?

A. Yes.

Q The point is you had decided that if M. Pool e
didn't show up you were going to discharge himfor
m ssi ng anot her day?

A. Yes.

After he had been warned?

But you did not plan on discharging M. Cox if he
ssed work?

Q

A. Yes. | told himso.

Q

mi

No.

But you had given hi m warning?

I woul d have

Had you not fired hin®

> O »>» O >

Yes.

M. Jackson expl ai ned the operation of the Hol mes Safety
Counsel, and confirmed that it is sponsored by the respondent and
that its purpose is to afford an opportunity to the mners to
di scuss various nine safety matters. Meetings are held once a
week in the evenings, and announcenents are posted and mners are
encouraged to attend. The neetings are not held on conpany tine,
and the mners are not paid to attend. M. Cox has never attended
a neeting (Tr. 28A29).

M. Jackson confirnmed that he reprimanded M. Nash for going
to the Brooks Run Coal Conpany with another miner to
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ask about tine off or pay for his birthday. M. Jackson expl ai ned
that Brooks Run holds the mineral rights and that the respondent
simply mines the coal and sells it to Brooks Run. M. Jackson
stated that he met with his mners and nade it clear to themthat
they were not to go to Brooks Run, and told them that Brooks Run
has nothing to do with the managenent of his mne. M. Jackson
was certain that M. Cox was at this nmeeting since he was on the
payroll. M. Jackson is the only mine owner who ordinarily deals
with Brooks Run through M. Pleasants (Tr. 31).

M. Jackson stated that when he spoke with M. Cox over the
t el ephone Saturday nmorning, May 11, 1985, he did not fire him
did not intend to fire him nor had he made any decision to fire
him Up to that point in time M. Cox had never said anything to
hi m about speaking with MSHA | nspectors Adkins or Tyler, or any
ot her inspectors, and M. Cox said nothing to him about going to
any inspectors (Tr. 32).

M. Jackson confirned that he called M. Pleasants fromthe
mne office later in the day after speaking with M. Cox. Up to
t hat point, he had not discussed M. Cox's and M. Poole's
failure to show up for work with any of his mne co-owners (Tr.
33). M. Jackson expl ained his tel ephone conversation with M.

Pl easants as follows (Tr. 33A38):

A. Well, we called himand he said what's going on up
there. And | said nothing. And he said how many peopl e
did you fire. | said | fired one. He said well, there
was a fellow called nme and told ne that Brooks Run had
trouble and that Ahe was nore or |less fearing about a
wor k st oppage. And | said well, who was that. He said
he didn't give ne his nanme. | said well, what did he
say. And he started repeati ng what he'd said.

Q Well, what did he tell you had been said?

A. He said something about his son had little | eague
bal | game that day and he had to be home with himto
manage that little | eague team | said well, I've fired
two. | said that was M. Cox.

Q You knew it was M. Cox that called M. Pleasants?
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A. W had already went over that norning when | was talking.
Q About his son playing in a baseball ganme?

A. Yes.

Q So it was the only enployee it possibly could have

been?

A. Yes.

Q And that's when you told M. Pleasants well, | fired
two?

A. Yes. Then, you know, he went on to tell meAhe said

do you reckon the nen will strike on you or go hone,
quit work. | said | don't think so. He said well, do
you reckon he'll cause you any trouble. | said |I'msure
he will.

Q What did you nean by that?

A. Well, any way that he coul dAl told him-I said the
Labor Board, according to him he's told ne at |east
twenty tinmes the Labor Board will eat ne up.

MR. STONE: Who is he?

THE W TNESS: M. Cox.

BY MR. GARRETT:

Q Go ahead.

A. He told nme that morning that the Labor Board woul d
eat me up.

Q Was he ever more specific with his threat to you
than the Labor Board woul d eat you up?

A. No. He just nore or less said well, you can't do
that. That norning he told ne that Kit Jackson mi ssed
nore work than M ke did.

Q And that you couldn't fire a man for missing work on
Sat ur days?
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A. Yes.

Q Did he tell you that?
A. Yes, he did.
Q

. That you couldn't nmake nmen work on Saturdays if they
didn't want to?

A. That's right.

Q And in that context he said if you try it the Labor
Board will eat you up?

A. Yes, the Labor Board would eat ne up.

Q Do you know who he was referring to when he used the
word Labor Board?

A. No, | didn't. In fact | didn't even know who the
Labor Board was or anyt hing.

Q Did you even care who the Labor Board was?

A. No, | couldn't care less. | just knew sonmeone was
going to eat nme up.

Q Did you take his threats then seriously?

A | didn't when | talked to himthat norning. Now he
mayAl knew what he said to Neil

MR, STONE: You're tal king about the norning of My
11t h?

THE W TNESS: That's right.
BY MR GARRETT:

Q Did M. Pleasants also tell you he had made threats
of going to federal agencies or going to agencies or
sonet hi ng?

A. Yes.

Q Did he tell you that after you' d decided already to
fire hinr
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A Yes. Inny mind | had fired him | told himlI'd fired him

bef or eA

Q Didit make any difference if he made any threats at
all about doing anything to you?

A. No, it didn't nake any difference.

Q Did that have any part to play in whether you nade a
decision to fire himor not to fire hinf

A. No. It had noAdidn't have nothing to do with the
firing.

Q Didyou care if he was going to go to MSHA about
anyt hing that went on in that mne?

A. He told nme that norning he“mouIdAthat he woul d have
every federal and every stateAeverybody up there at

that mine. | said hell, we've got them now, you just
m ght as well hire you sonme. | said | think we've got
themall in the state up here anyway.

Q So did that matter nmaking that threat to you?
A. No, sir.

Q It didn't have any inpact at all about you requiring
the nmen to work on Saturday?

A. No.

Q Did M. Pleasants ask you then if he was worried
about putting out a work stoppage or pickets or trying
to pull the nen out?

A. Yes. That was M. Pleasants' main concern and he
threatened with the union throwi ng up the picket |ine.
Hi s brother-in-law was president of sonme |ocal down
there. But there's got to be a breaking point
somewhere, the way | felt. And | felt like no matter
what he does to me or how he does it or what else he's
got to go.
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Q So you were notAyou did not decide to fire himas a

retaliation or punishment for threatening to go to the M ne

Safety and Health Adm ni stration?
A. No, that had nothing to do with it, nothing at all.

Q In fact if you were afraid of himgoing to MSHA what
woul d have been your course to follow? Wuld it have
been not to fire hin®

A If | was afraid of it | guess | would be afraid to
fire him

M. Jackson stated that he met with M. Cox and M. Pool e at
the m ne on Monday, May 13, 1985, and told themthat he was
di scharging them Both of the term nation notices stated
"unsatisfactory service" as the reason for the discharge, and M.
Jackson explained to M. Cox that he was being fired for "trying
to take over managenent of the mne," and that M. Poole was told
he was being fired for "irregular work." M. Jackson expl ai ned
further that M. Cox was "trying to encourage the people to mss
work telling people there wasn't nothing I could do about it.
There's several different things, just like himthreatening to
put up a picket line" (Tr. 39). M. Jackson also stated that M.
Cox's calling M. Pleasants was "the last straw' (Tr. 39). He
further explained as follows (Tr. 40A41):

Q Wen you say managenent of the mine, that had
nothing to do with making conpl ai nts about safety?

A. No. That's every man's right. He can w thdraw

hi mself fromthe mnes. They've got a hotline they can
call and get them down there. They don't have to turn
in their name or anything else if they want a federal

m ne inspector in.

Q Wll, soit's every man's right to expect the nine
to operate within the | aw.

A. Yes.
Q Do you acknow edge that?

A. Yes.
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Q And that had nothing to do with your decision to fire M. Cox?

A. No.

M. Jackson confirmed that M. Cox never asked to reviewthe
fire boss books, dust sanpling books, or other records kept in
the mne office (Tr. 41). He also confirmed that he holds safety
nmeeti ngs and annual training sessions for mners and that he has
participated in the training. M. Jackson stated that miners are
advised of their right to talk to Federal inspectors and he had
no doubt that M. Cox knew his rights at the tinme he was
di scharged (Tr. 42).

On cross-exam nation, M. Jackson confirmed that all of his
coal orders are sold to the Brooks Run M ning Conpany (Tr. 44).
He confirned that he advised the nmen about not going to Brooks
Run with their problens either in 1980 or 1981, "when we first
started the mne up," but he could not recall the specific date
(Tr. 47). Since the incident concerning M. Nash, no one else
ever went to Brooks Run or to M. Pleasants about any conplaints
(Tr. 50).

The parties stipulated to the testinony of MSHA | nspector
John G Tyler, and they agreed that if called, M. Tyler's
testimony woul d be as foll ows:

1. John Tyler is a surface coal mne inspector with the
Federal Coal M ne Health and Safety Adm nistration. He
has no under ground experience. He has worked out of the
Sumersville, West Virginia field office since 1982. He
is not famliar with Pamr id Coal Conpany.

2. M. Tyler became acquainted with M. Cox when M.
Cox answered an advertisenent to buy Subaru car parts
fromM. Tyler. M. Cox canme to M. Tyler's home which
is about six nmles fromM. Cox' honme, inspected the
parts, and purchased them During the course of
conversation, they exchanged information concerning
what each did for a living. This occurred in Sumer,
1984.

3. Approximately three nonths later, M. Cox cane to
M. Tyler's honme and related i nformati on concerning
al l eged conditions in
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his workplace. M. Tyler could not recall the exact nature of the
conplaints, but is relatively certain that M. Cox rel ated

i nformati on about hauling caps and powder on pieces of equipment.
He is not certain about any other information related by M. Cox.
M. Tyler did not offer comrent with respect to the validity of
any information offered by M. Cox.

4. During the course of the conversation with M. Cox,
M. Tyler explained to M. Cox that he is a surface

m ne inspector. M. Tyler told M. Cox that the
Sunmersville field office did not have jurisdiction
over the geographical area in which the mne where M.
Cox worked was located. M. Tyler explained to M. Cox
that the appropriate field office was in C arksburg,
West Virginia, or Bridgeport, West Virginia and that
the district office for the area is in Mrgantown, West
Virginia. M. Tyler subsequently verified with his then
supervisor, Clyde Perry, that he had given M. Cox
correct and appropriate information and advice. M.
Perry agreed with M. Tyler. M. Tyler did not contact
anyone else with respect to his conversation with M.
Cox, including anyone with Pamm id Coal Conpany or any
ot her inspector. M. Tyler did not even recall the nane
of the conpany until he was contacted by M. Cox and
told sonmetine during the week of October 13, 1986, that
he woul d be subpoenaed.

5. M. Tyler never saw M. Cox again or heard fromhim
after the initial conversation took place until shortly
after M. Cox was di scharged, when M. Cox again cane
to M. Tyler's hone. M. Tyler again reconmended that
M. Cox go to the proper district office if he had any
conplaint. M. Tyler even suggested that M. Cox go to
the M. Hope MSHA district office since it was near M.
Cox's home in QCak Hill, West Virginia.

6. M. Tyler took no notes during any conversation with
M. Cox and cannot renenber specific dates on which

t hey occurred, nor did he offer any opinion or have an
opi ni on
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whet her any information M. Cox related had nerit.

Conpl ai nant Alfred H Cox, testified as to his background
and experience, and he explained that by "Labor Board," he had in
mnd the Mne Safety and Health Adm nistration (Tr. 5). M. Cox
identified exhibit CA4, as a personal notebook he kept on certain
m ne conditions, and he testified as to sonme of the entries he
made in the book, as well as to certain entries nmade on the m ne
fire boss records, exhibit CA8 (Tr. 5-26). He also testified
about the battery explosion incident which occurred on Cctober 5,
1984 (Tr. 26A37).

M. Cox stated that he made few conplaints to M. Jackson
because "he flew off the handle", but that he did conplain many
times to his section foreman Rodney Bl ankenship. M. Cox stated
that he conpl ai ned about the roof in the nunber five entry taking
wei ght and pulling through the plates, and about powder and caps
kept on the drill. He also conplained to M. Jackson's son, Kit,
and he believed that he was part of nine management (Tr. 38). On
one ocasion shortly before his discharge, M. Cox said that he
advi sed M. Bl ankenship that he intended to talk to an MSHA
i nspector the next tinme one was in the nmne, and that M.

Bl ankenship told himthat while he could not be fired for doing
this, "we could always have a |layoff and never call you back"

(Tr. 39). M. Cox stated that he obtai ned an MSHA panphl et

di scussing mners' rights on May 13, 1985, from MSHA' s Cl arkshurg
Ofice (Tr. 41). M. Cox conceded that he was aware of his right
to complain to any MSHA i nspector before he obtained the panphl et
(Tr. 44A45).

In further reference to any safety conplaints to m ne
management, M. Cox stated as follows (Tr. 85A87):

JUDGE KOUTRAS: All the men sit around tal king and
threatening to blow the whistle on this mne operator
and call the feds in, right?

THE W TNESS: They didn't all threaten to. They was
unsatisfied with the way things was running, but they
didn't have enough guts to stand up and say anything to
Carson Jackson about it.

*kkhkkkkkkkk*k

JUDGE KOUTRAS: What are you getting fromall that? What
are they saying? What are they trying to tell me by al
t hat ?
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THE W TNESS: The conversations | had with them and still
have with a lot of my co-workers is that they need their
jobs. Several of themsaid, well, nore or |less, to get by,
to have a job. They didn't directly come out and say thatA

JUDGE KOUTRAS: Well, isn't it a fact that nobody ever
directly conplained to M. Jackson about safety?

THE W TNESS: | have on very rare occasions.
JUDGE KOUTRAS: Directly to M. Jackson.

THE WTNESS: Directly to M. Jackson. M. Bl ankenshi p,
like | say, is the one that was nmy section foreman. He
was there nost of the tine.

JUDGE KOUTRAS: And you woul d conplain to hinf
THE WTNESS: And | would conplain to him

M. Cox confirmed that he spoke with MSHA I nspectors Tyl er
and Adkins before his termnation, and he confirmed that M.
Adki ns advised himto file a section 103(g) conplaint with MSHA' s
Sunmersville Office. M. Cox stated that he did not show his
not ebook to M. Tyler or M. Adkins because he intended to tell
t hem about the violations in the mine (Tr. 51).

M. Cox stated that M. Jackson threatened to fire himin
June, 1984, because he would not work on a Saturday when he had
to bale hay. Although he was not fired, he was taken off the roof
bolter and assigned to run the scoop. M. Cox stated that he then
informed M. Blankenship that "the mnes is going to be run in
conpliance with the law," and that M. Bl ankenship replied "you
know we can't run coal like that" and "don't do sonething to nake
me have to fire you" (Tr. 59). M. Cox then had some words with
M. Jackson about being taken off the roof bolter, and while he
did not specifically tell M. Jackson that he was going to turn
himin for the way he was operating the mne, M. Cox stated that
this was his intention (Tr. 59). M. Jackson then expl ai ned t hat
he took M. Cox off the roof bolter after discussing the mne
accident rate with an MSHA inspector, and M. Cox confirmed that
he had four roof bolting related accidents (Tr. 61).
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Al t hough M. Jackson intended to "issue hima slip" for

unsati sfactory service, he changed his mnd and told himto go
back to work (Tr. 64).

M. Cox confirmed that after he was taken off the bolter, he
was assigned to build stoppings, and was then assigned to | oading
coal with the scoop. He confirnmed that the ventilation curtains
were rolled up at that tine and that he did not roll them down
because he wanted to keep his job (Tr. 68). M. Cox believed that
he was taken off the roof bolter because he refused to work on
Sat urday, and that M. Jackson did this to "spite” him He
conceded that it was possible that M. Jackson took him off that
j ob because of his discussions with the MSHA i nspector over his
accidents (Tr. 71).

M. Cox stated that M. Jackson and M. Bl ankenship have
never told himthat his services were unsatisfactory, and he
confirmed that M. Jackson adnoni shed himfor riding the belt out
of the mne. He could not recall M. Jackson warning hi mabout
wor ki ng under unsupported roof (Tr. 73A74).

M. Cox stated that he agreed with all of the testinony by
his fellow mners with regard to the violations which they
testified to during the course of the hearing (Tr. 77). He
expl ai ned the circunstances concerning his refusal to work on
Saturday, May 11, 1985, and confirmed that he did not work
because he had to coach his son's little | eague baseball team
(Tr. 81A84).

M. Cox confirmed that he received a tel ephone call at his
home from M. Jackson on Saturday norning, May 11, 1985, and he
expl ai ned the conversation as follows (Tr. 95A96):

On May 11th at approximtely three mnutes after seven,
| received a phone call from M. Carson Jackson. He
asked me why that | wasn't working today. | told him |

said, well, you know, |'ve talked to Rodney about it
already. | said I've got a Little League gane today;
I'"'mthe coach. And he said, where's Mke. | said he's

in bed asleep. He said, well you tell himto conme in
and pick up his tine. I"'mtired of himlaying off. And
| said, well, Carson, you know that ain't right. | said
Kit, your own son has m ssed nore work than he has. And
he said Kit is part owner of the mine. He can do what
the hell he wants to. And | said, yes, anything that
the conpany wants to do is just fine, if it's for their
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own personal Awhatever. | said, but if it's to help the nen any,
if it's something that the men need, then to heck with it. And he
said, well that's the way it is, and if you don't like it then
you can cone and pick up your time, too. And | said, well, if
that's the way you feel, or I"'msorry that's the way you feel or
sonmething to that effect. And he hung up the tel ephone.

M. Cox stated that after his conversation with M. Jackson,
it was not clear to himwhether he had been fired, and that he
first learned that he was fired when he was handed his
term nation slip by M. Jackson on Mnday, My 13, 1985 (Tr. 97).
M. Cox stated that M. Poole asked himto call M. Pleasants
after his Saturday norning conversation with M. Jackson, and
that he informed M. Pleasants that he had trouble at one of his
mnes. M. Cox stated that he asked M. Pleasants to speak to M.
Jackson to see whether M. Poole could retain his job. M. Cox
stated that he also told M. Pleasants that if sonething wasn't
done "we was going to the Mne Safety and Heal th Admi ni strati on,
to the Departnment of Labor." M. Cox stated that he informed M.
Pl easants that he was planning to go to MSHA anyway "about the
way the mnes was run. He knew it was run out of conpliance with
the law' (Tr. 99). M. Cox denied that he nentioned any picket
line to M. Pleasants (Tr. 100).

M. Cox stated that it was clear to himthat M. Jackson
fired M. Poole on Saturday, My 11, 1985, and when asked to
expl ain why he asked M. Jackson to change the date of the
di scharges from May 13 to May 11, M. Cox stated that "It's
imuaterial as far as |I'mconcerned. I'mfired" (Tr. 103). M. Cox
stated that he went to the m ne on Monday, May 13, with the
intention of going to work, and that M. Poole sinply rode with
hi m and woul d have dropped hi moff and returned to pick himup
after work. However, M. Jackson asked to see both of them and
handed them their ternmination notices. M. Cox stated that when
he asked M. Jackson to explain "unsatisfactory service," M.
Jackson replied "you're trying to run the God dam mines" (Tr.
107).

On cross-exam nation, M. Cox confirmed that he understood
that M. Jackson was the person who hired and fired enpl oyees,
and that when M. Jackson hired him he advised himthat there
woul d be tinmes when overtinme Saturday work would be required (Tr.
119A121). M. Cox confirmed that M. Jackson allowed himto trade
shifts with another enpl oyee so he could
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keep a doctor's appointnment, and that he "respected himfor it"
(Tr. 122).

M. Cox confirmed that between January and May, 1985, M.
Pool e was havi ng an attendance problem at the mne, and that
because of certain nmarital problems, M. Poole nmoved in with him
(Tr. 123). M. Cox stated that early in the week of May 11, 1985,
he was told that he woul d have to work on Saturday, May 11, and
while he told M. Bl ankenship that he couldn't work that day, M.
Cox conceded that it was his intent not to work. M. Cox
confirmed that he did not work on other Saturdays, and that M.
Jackson did not give himpermssion to be off on May 11 (Tr.
124A125). M. Cox stated that he did not ask M. Jackson about
bei ng of f because he believed that M. Bl ankenship led himto
believe that he could be off (Tr. 127). However, M. Cox |ater
stated that when he informed M. Bl ankenship on Friday, My 10,
that he was not going to work on Saturday, M. Bl ankenship
replied "I've done talked to you about it. | don't want to hear
anyt hing about it" (Tr. 131). \Wen asked whet her he had advised
any ot her enpl oyees that they did not have to work on that
Saturday, M. Cox replied as follows (Tr. 128A129):

Q During the course of that week, M. Cox, did you
tell other nen that you weren't going to work on
Sat ur dayAot her nmen on your section? |I'mnot talking
about managenent enpl oyees.

A Yes, | didtell themthat |I wasn't going to be
wor ki ng Saturday. After 1'd talked to Rodney.

Q Did you tell any other enployees that they didn't
have to work on Saturday either?

A. Well, there was a bunch of enpl oyees conpl ai ned
about having to work on Saturday and stuff, and | did
tell themthat you know, if you didn't want to work,
don't come in, you know. As sinple as that. You want to
work or either you don't. If you had a reason for not
com ng inA

Q Didyoutell themthat there wasn't anything the
conpany could do to them about not working on Saturday
because of the | abor board?
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A. No, ma'am | did not.

*khkkkkhkkkkk*k

JUDGE KOUTRAS: Why woul d you tell other people that
they didn't have to come to work on Saturday? Wy was

t hat your concern?

THE WTNESS: It wasn't nmyAthey conplain on the section,
they've got to work Saturday, they've got other things
they want to do, and | just sinmply said, well, if

you' ve got other things that you want to do, just don't
cone in to work. You know.

M. Cox confirmed that he disagreed with M. Jackson's
decision to fire M. Poole, and told himso. M. Cox also
confirmed that he got the inpression fromhis tel ephone
conversation with M. Jackson that he (Jackson) was fed up with
M. Pool e, but did not believe he was fed up over M. Poole's
absences. M. Cox was of the opinion that M. Jackson found an
opportunity to get rid of M. Poole because of his conplaints
over the conditions in the mine (Tr. 136A139).

M. Cox confirmed that the purpose of his call to M.
Pl easants on May 11, 1985, was to attenpt to get M. Pleasants to
i nfluence M. Jackson to rehire M. Poole. M. Cox stated that he
did not call M. Jackson because he (Jackson) was "hot headed"
and M. Cox believed that he would definitely be fired if he
called him (Tr. 147A148).

M. Cox confirmed that when he called M. Pleasants on My
11, he told himthat "there would be trouble in one of his
m nes," and that there would be trouble at Brooks Run Mne if M.
Pool e were discharged (Tr. 149A150). M. Cox stated that he did
not identify hinself to M. Pleasants when he placed the call
because "it was still up in the air whether | had a job or not,"
and he was afraid that his job would be in jeopardy for making
the call (Tr. 158A159). M. Cox al so stated that another reason
for not identifying hinself was that "if sonething wasn't
strai ghtened out, | was going to go to MSHA, " and that he told
M. Pleasants that he was thinking about going to MSHA before the
t el ephone conversation. M. Cox explained that if M. Poole was
not given his job back, he and M. Poole were going to go to
MSHA. When asked whet her he woul d have gone to MSHA if M. Poole
were given his job back, M. Cox replied "not right at that tinme"
(Tr. 161).
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M. Cox confirmed that he also called M. Blankenship on
May 11, 1985, and asked hi m whether or not all of the mne
owners had col |l aborated to fire M. Poole, and that M. Bl ankenship
i nformed himthat they had not, and that the decision was made by M.
Jackson alone. M. Cox confirned that he called M. Blankenship
because he al ways considered himto be a friend and was curious
as to whether he had spoken with M. Jackson (Tr. 164). M. Cox
confirmed that when he asked M. Jackson for an explanation as to
the neaning of his "unsatisfactory service," M. Jackson replied
"You're trying to run the God damm mnes," but did not el aborate
further (Tr. 166, 168).

M. Cox exam ned copies of certain roof bolting accident
report fornms for January 16, and May 16, 1984, and Decenber 14,
and August 9, 1983, in which he was involved (exhibit RA3, Tr.
177). M. Cox stated that he has no reason to doubt that he was
taken off the roof bolter in 1984, because an MSHA | nspector
suggested to M. Jackson that this be done (Tr. 178). He conceded
t hat he was upset because M. Jackson did not initially explain
his decision to take himoff the roof bolter, but that he |ater
accepted the decision (Tr. 179A180). M. Cox confirmed that when
he was assigned to the scoop, he informed M. Jackson that he
woul d operate it in conpliance with the law (Tr. 180), and he
conceded that "a |l ot of tines" he did not operate the roof-bolter
machi ne in conpliance with the law (Tr. 180). M. Cox conceded
that all tinmes during his enploynent at the mne, he never
refused to operate a piece of equi pment because of any safety
consi derations, and that he voluntarily operated his scoop with
the ventilation curtains rolled up "like everybody else" (Tr.
181A182).

M. Cox confirnmed that there have been lay offs at the m ne
for a week or so out of the nonth and for one 3Anonth period,
because of production quotas, and that he has been laid off and
call ed back to work for these reasons. He knows of no one who was
laid off and not called back because they nade safety conplaints
(Tr. 183A184).

Wth regard to his conplaint to M. Blankenship about bad
roof conditions, M. Cox explained that M. Bl ankenship may have
told M. Poole that "we was going through a double linear." M.
Cox confirmed that he did not know what a "double linear" was
until it was explained to himby an MSHA inspector in the
Morgantown Office after he was ternminated (Tr. 186). He al so
confirmed that nmost of his conplaints about dust and the powder
and caps on the coal drill were made to M. Bl ankenship nore than
once (Tr. 187). He also conplained to Kit Jackson, and he
bel i eved that he would tel
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his father Carson about them (Tr. 187). M. Cox also confirnmed
that he conpl ained while riding out of the mine on the mantrip
with Kit Jackson and other miners (Tr. 191). He al so confirnmed
that he conpl ained to Carson Jackson about the dust caused by the
ventilation curtains being rolled up, but that M. Jackson did
not respond (Tr. 192).

Wth regard to the use of the ATRS system on the roof
bolter, M. Cox confirmed that he would use it when he
encountered | oose rock, and there were tines when he did not use
it. Any decision as to the use of the ATRS was his, and he did
not seek M. Blankenship's advice in this regard. M. Cox
confirmed that nost of the tinme he used a Galis 320 bolter which
was not equi pped with an ATRS system (Tr. 193A194).

M. Cox admitted that he stored caps and powder on his
drill, and while no one directed himto do it, he stil
conpl ained to M. Blankenship about the practice (Tr. 197A198).
M. Cox also admtted that M. Jackson had warned hi m about
riding the belt out of the mine, and that he tried to ride it out
again after he was warned, but someone shut the belt off, and he
had to wal k out of the mne (Tr. 198). M. Cox denied that he was
ever warned about operating his scoop with any part of his body
out from under the canopy, and he could not recall being told by
M. Jackson not to bolt off cycle. However, M. Cox confirnmed
that M. Bl ankenship told himon one occasion not to roof bolt
out of sequence, but he could not recall whether he bolted out of
sequence after that time (Tr. 200).

M. Cox confirmed that he made entries in his persona
not ebook for approxi mately 2 weeks from August 18 to Septenber 4,
1984, and he confirned that he never showed it to any inspector
or to anyone from m ne nmanagenent. He stated that he kept the
book so that he could use it as a threat to "inplicate them
before the Mne Safety and Health Admi nistration," and in the
event managenment found out that he was keeping the book and tried
to fire him (Tr. 205). M. Cox confirmed that he never told
Carson Jackson that he was keeping the book, but did tell his son
Kit, and he thought that he also told M. Blankenship. He al so
stated that he "m ght have" intended that by telling Kit Jackson
about the book, he would informhis father about it (Tr. 205).

M. Cox confirmed that at no tinme during his enpl oynent at
the mne did he ever go to any m ne inspector who inspected the
m ne about his conplaints (Tr. 208). He confirmed that he was
first acquainted with Inspector Tyler when he went to his hone
during the sumrer of 1984 to buy a car engine fromhim
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M. Cox also confirnmed that M. Tyler advised himthat he was not
an underground i nspector, and advi sed hi mwhere he could file any
conplaint (Tr. 209). He also understood | nspector Adkins
instructions as to where to file any conplaint (Tr. 210). M. Cox
expl ai ned that he did not follow up on the advice given him by
the inspectors to file his conplaint with the appropriate MSHA

of fice because he did not believe he would get a "fair shake"
from MSHA i nspectors. He explained further that when MSHA

i nspectors cone to the nmne, it takes them 2 or 3 hours before

t hey go underground, and that once underground, they are not in
the mine very long (Tr. 211A214). M. Cox also believed that M.
Tyl er and M. Adkins would be nore concerned about his conplaints
and pass themon to the appropriate MSHA office (Tr. 217A218).

M. Cox confirmed that when he was laid off after the mne
production was in, M. Jackson gave him"low earnings slips" so
that he could draw unenpl oynent. M. Cox al so confirned that the
respondent sponsored his daughter in a beauty contest and donated
noney so that she could participate in the pageant (Tr. 222). He
al so confirmed that there were sonme Saturdays when he was not
required to work (Tr. 223).

M chael Poole was called in rebuttal, and he stated that
during M. Cox's tel ephone conversation of May 11, 1985, with M.
Pl easants, he heard M. Cox tell M. Pleasants that since he
(Pl easants) has been in the respondent's mne and has observed
how it was run, "if something wasn't done that we was going to
the | abor board" (Tr. 332). M. Poole stated further that M. Cox
stated "If sonmething wasn't done sonebody was going to get killed
in that mine and ny uncle and | was going to the Departnent of
Labor board, MsSHA, or whatever it is . . . whatever we had to
do in order to get the mine back within the specifications of the
law' (Tr. 333).

M. Pool e stated that he and M. Cox were going to the Labor
Board or to "governnental authority" regardl ess of whether they
were fired, and that he and M. Cox had made plans to do so
because their conplaints to managenent were being ignored (Tr.
333A334). In response to further questions, M. Poole confirmed
that his initial request that M. Cox call M. Pleasants was made
in order to convince M. Pleasants to tell himthat M. Jackson
was running an unsafe mne, and that if M. Jackson had not
called M. Cox on May 11, he (Poole) would not have thought to
call M. Pleasants to conplain about safety or to express his
concern about anyone getting killed in the mne (Tr. 336). M.
Pool e conceded that he knew that M. Jackson ran his



~488
m ne, but thought that M. Pleasants had the authority to speak
to M. Jackson on his behalf (Tr. 338).

Respondent's Testi nony and Evi dence

Al va Cogar, drill operator and shot firer, confirnmed that he
wor ked on the same shift with M. Cox during the last 3 years,
and prior to that he worked the night shift. He confirmed that
powder and caps were stored on his equipnent during mning, and
that all of the drillers engaged in this practice, including M.
Cox. M. Cogar stated that he would find powder and caps on the
drill machine at the end of M. Cox's shift (Tr. 61A65). He
engaged in the practice because it nmade his job easier, and it
was not done at the respondent's direction (Tr. 71).

M. Cogar confirmed that he has encountered bad top in the
m ne, but stated that it was worse in other mnes that he has
wor ked. He stated that during the first 4 or 5 nonths of 1985,
when bad top was encountered, extra long bolts and cribs were
used, and M. Bl ankenship would have the affected areas rebolted
and woul d instruct himto watch the roof. Loose coal would be
barred down and proper roof bolting procedures were followed. In
addition, bad top would be cribbed and dangered off (Tr. 66A70).
The section boss would review the roof-control plan every day
before starting work underground, and M. Jackson tal ked to the
men about safety and cautioned themto be careful of bad top (Tr.
74A76) .

M. Cogar stated that he has observed M. Cox operate the
scoop with his feet up on the canopy, and he has "heard talk
anong the crew' that M. Cox was taken off the roof bolter
because he was bolting the wong way and managenent becane
concerned for his safety (Tr. 72A73). Although he has never
observed M. Cox wal k out under unsupported roof, he believed
that M. Jackson caught M. Cox doing this, and al so cautioned
hi m about riding the belt out of the mine (Tr. 76A78).

M. Cogar confirmed that when he was first hired by M.
Jackson he was told that Saturday work woul d be required. He
stated that everyone conpl ai ns about Saturday work, including M.
Cox. He has heard M. Cox state that he would "jack Jackson's
jaw' and would "whip the man fired him" M. Cogar believed that
M. Cox was ki ddi ng when he nade these statenments, but he could
offer no other explanation as to why they were nmade (Tr. 82A83,
99). M. Cogar stated that he is not reluctant to speak to nine
managenment about mine conditions,
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is not afraid of losing his job, and he never heard managemnent
state that anyone could quit if they did not |ike the working
conditions (Tr. 84A85). He also confirned that he has observed
m ne inspectors in the mne after roof falls (Tr. 85).

On cross-exam nation, M. Cogar confirmed that ventilation
curtains were rolled up, and that he "took shortcuts." Although
M. Jackson and M. Bl ankenship did not order that the curtains
be rolled up, M. Cogar believed they were aware of the practice
because they were on the section all of the time (Tr. 87). He
confirmed that M. Bl ankenship did order the curtains to be
rolled up and out of the way so that they would not be torn down
by equi prent, but that this was always after an inspector had
left the section (Tr. 92). M. Cogar stated that he had adequate
wat er on his machine to keep the dust down, but that the curtains
were up nore often than down during the start of his shift (Tr.
90A91) .

M. Cogar stated that he overheard M. Cox state that he
could not work on Saturday, May 11, 1985, because he had a bal
ganme, but does not know whet her he informed managenent that he
could not work. M. Cogar believed that everyone except M. Cox
and M. Pool e worked on that Saturday (Tr. 90, 93).

M. Cogar confirnmed that he has shot nore than one place at
atine, but did not believe that this was a violation. He stated
that he has never shot under unsupported roof, except for a
corner where the roof bolter could not reach, but he would be no
further than 30 inches from unsupported roof (Tr. 92). He
confirmed that M. Bl ankenship has instructed himto shoot three
pl aces at one tinme (Tr. 99). He also confirned that there were
occasi ons when his hand-hel d nmethane detector would not work, but
that he would borrow another one fromhis foreman (Tr. 95).

M. Cogar stated that he has heard M. Cox conplain about
the lack of brakes on the mantrip they were riding, and that Kit
Jackson was present on sone of these occasions. At tinmes, M.

Bl ankenshi p was aware of the |ack of brakes, but they would

ei ther be repaired on a subsequent shift, or another mantrip
woul d be used. Managenent always repaired his equi pnent when
needed, but at tines the brakes on the mantrip would not be

repaired on the next shift (Tr. 100A102).

M. Cogar stated that he never conplained to M. Jackson or
M. Bl ankenshi p about safety, and did not know whether M. Cox
did. He confirmed that he "jawboned" with his fell ow
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m ners about dust, powder and caps on equi prent, and wal ki ng
under unsupported roof. M. Cogar stated that M. Cox mentioned
these conditions to him and that the mners conplained to each
other about these conditions (Tr. 103A105). M. Cogar stated that
since Kit Jackson rode the mantrips with the nen, he believed
that the conplaints would be taken to Carson Jackson by Kit
Jackson and he believed the two Jacksons woul d di scuss themwith
each other (Tr. 109A110).

Donnie Crum belt man, testified that he worked the first
shift and was primarily responsible for maintaining the belt
system He confirmed that a roof fall occurred on the No. 4 belt,
but he did not know when. He recalled seeing M. Cox operating
his scoop with his | egs outside of the protective canopy on nore
than one occasion (Tr. 228). He also confirned that M. Jackson
war ned the nmen about riding the belt out of the mine, and that he
told them he would fire themif he caught them M. Jackson shut
the belt down and becane upset when he found that sonme of the nen
were not on the mantrip com ng out of the mne. M. Cox had not
used the mantrip when he (Crum rode it out of the mine (Tr.
225A229) .

M. Crumconfirmed that his foreman Bl ankenship or M.
Jackson woul d hold safety nmeetings in the | anphouse "once or
twice a week, or maybe once every two weeks" (Tr. 230). M.
Jackson di scussed and stressed safety with the nen, and advi sed
themthat they were to keep their minds on their job. M. Crum
stated that he has never had any difficulty in discussing m ne
problems with M. Jackson or M. Bl ankenship, and they were
responsive to his concerns about the roof or anything that needed
to be repaired (Tr. 231).

M. Crum confirnmed that he worked on the Saturday that M.
Pool e and M. Cox did not show up for work, and that he had been
told earlier that he woul d have to work that day. M. Crum stated
that he understood that work was required on Saturdays, and knew
this when he was first hired. M. Crumstated that M. Cox told
hi m he was not going to work on that particul ar Saturday, and
that M. Cox told him"if they tried to make ne work Saturday, he
said the | abor board woul d take care of it" and that "the conpany
couldn't do anything about it" (Tr. 233).

M. Crum stated that dust sanples are taken on the belt, and
that Kit Jackson "sets the punp" and is in charge of that
procedure. M. Crum knew of "no tal k anbng the crew' that the
dust punp does not run all day and that it is tanmpered with (Tr.
234). M. Crumconfirmed that he is the son-in-Iaw of Euhl
Danron, a part owner of the mne (Tr. 234).



~491

On cross-exam nation, M. Crum stated that M. Cox told himthat
the nmen did not have to work on Saturday sonetinme during the
week, and he assumed that M. Cox believed that the Departnent of
Labor had some sort of requirenent that nen did not have to work
on Saturdays (Tr. 236).

In response to further questions, M. Crumconfirnmed that he
was aware of ventilation curtains being rolled up and that "it
was difficult to rock dust around them" Wth the curtains rolled
up, more dust was present, and he was aware of powder or
expl osives transported and stored on drills. However, he never
conpl ai ned to anyone about these conditions, and he never heard
M. Cox make any conplaints, nor did he ever discuss any safety
concerns with him M. Crumstated that M. Cox "had a pl ayfu
way," but "didn't act like a bully" (Tr. 238). He confirned that
at times, M. Cox "kidded around a lot," but that he did hear him
tell M. Jackson's son, Kit, that "if he ever fired him he'd
whip his ass" (Tr. 242). M. Crum could not say whether M. Cox
was serious or just "fooling around." He sinply heard hi m nmake
the statenent (Tr. 242).

M. Crum stated that M. Cox conpl ai ned about wage
i ncreases, and once told himthat he should rmake the conpany buy
a "golf cart" for M. Crumto ride on while exam ning the belt
(Tr. 239). M. Crumconfirmed that there are no ventilation
probl enms on his belt system and that it is inspected and is in
conpliance (Tr. 241).

David Huffrman, third shift (mdnight) electrician, stated
that his shift is responsible for hanging curtains, rock dusting,
movi ng the water line, and roof bolting. He confirmed that he
wor ks for an excellent foreman, and that curtains are hung and
the water line is extended for the cutting machine and dril
sprayers. He confirmed that the curtain nust be kept within 10
feet of the face, but that it is rolled up. Rock dusting is done
on a regul ar basis every night, and it is seldomnot finished
(Tr. 247).

M. Huffman stated that he never had any dealings with M.

Cox because they work on different shifts. M. Huffrman stated
that he was in the mne office on Saturday norning, My 11, 1985,
after his shift was over, and he overheard M. Jackson on the

t el ephone. He heard M. Jackson tell the person on the other end
of the line to "tell Mchael Poole not to come back to work, just
to come pick up his tinme because he don't have a job here any
nore" (Tr. 249). M. Jackson was not mad or cursing, and spoke in
a nor mal
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tone of voice. M. Huffman did not know who was on the phone with
M. Jackson (Tr. 249).

On cross-exam nation, M. Huffman stated that the curtains
were rolled up "in order to work in the places,” and that he is
the only person working in the face area. However, roof bolting
is al so being done, and the curtains are noved up for the nmen to
use at the face (Tr. 252). M. Huffrman believed the ventilation
to be adequate and that there was enough air, and he had no
conplaint with the ventilation (Tr. 253).

Robert Massey, purchasing agent, stated that he works in the
m ne office and never goes underground. He confirnmed that his
duties include the mai ntenance of records such as purchase
orders, citations, accident reports, roof falls, inspection
reports, fire boss reports. Kit Jackson takes care of the dust
sanple reports. M. Mssey stated that at no tine has any m ner
or M. Cox asked to review any of these reports (Tr. 256).

M. Massey confirmed that M. Jackson is the "boss," and
that he made it clear to himthat he was expected to work on
Saturday if it is required. M. Massey confirnmed that he was in
the m ne office on Saturday, May 11, 1985, when M. Poole and M.
Cox failed to report for work, and that M. Jackson asked himto
call themat their honme. M. Massey placed the call to M. Cox
and handed the phone to M. Jackson. He heard M. Jackson tell
M. Cox "to tell Mke not to come out to work Monday, just to
come out to pick up his tine." M. Mssey stated that M. Cox and
M. Jackson "crosswords for a while," and he heard M. Jackson
tell M. Cox "if you want an order for your tinme, too, you can
conme in Mnday and pick it up." M. Jackson then hung up the
phone (Tr. 259). M. Jackson then went underground, and M.
Massey stayed in the office.

M. Massey stated that at approximately the noon hour on
that same Saturday, he received a tel ephone call from M.
Pl easants, and that he wanted to talk to M. Jackson. M. Massey
took the message, and gave it to M. Jackson when he came out of
the mne. M. Mssey stepped out of the office and did not hear
the conversation (Tr. 261).

M. Massey identified exhibit CA2(e) and (f) as MSHA
accident report forms, and he confirnmed that he filled them out
and subnitted them and that the information on the forns woul d
normal Iy cone from M. Jackson. He identified the reported
i ncidents as roof falls, and confirmed that an MSHA
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i nspector usually comes to inspect the area where the falls
occur, and that M. Jackson goes with him He confirmed that
these incidents occurred before M. Cox was fired, and stated
that as |ong as he has been enployed at the m ne he is not aware
of any MSHA citations being issued because of the reported roof
falls in question (Tr. 263).

M. Massey confirned that he has filed MSHA accident reports
when it was not necessary to do so, and he confirmed that MSHA
had advi sed himthat "band aid" incidents need not be reported,
and that only lost time injuries are required to be reported (Tr.
264). He confirnmed that he has filed accident reports for mnor
injuries, including the reported battery incident involving M.
Cox, and no citations ever resulted fromthese reported
incidents. Citations have been issued, but not for the reported
roof falls and accidents (Tr. 265A266).

M. Massey stated that shortly after going to work with the
respondent in June, 1984, there was a conference in the mne
of fice between MSHA | nspector Bob WInmpth and M. Jackson about
M. Cox and his duties as a roof bolter. According to the
i nspector, 50 percent of the reported m ne accident frequency
rate involved M. Cox. Although he did not hear it specifically,
M. Massey believed that the i nspector recomended to M. Jackson
that M. Cox be taken off the roof bolter. Al though M. Massey
was further aware that M. Jackson spoke to M. Cox about the
matter, he left the office and did not hear the discussion (Tr.
269) .

On cross-exam nation, M. Mssey confirmed that M. Jackson
told himthat M. Cox was involved in 50 percent of the reported
accidents. M. Massey confirned that he would call underground to
advi se the crew that an inspector was com ng underground but that
he has never worked in the mine (Tr. 270). He al so confirned that
MSHA i nspected the reported roof fall areas during April, 1985,
and that no citations were issued as a result of those incidents
(Tr. 271). M. Massey was aware of citations for unguarded belts
and |l ack of protective rubber mats in the shop (Tr. 273). Copies
of all citations are posted on the bulletin board and are kept
there until the next inspection (Tr. 277).

Bobby Carpenter, roof bolter operator, testified that he
worked with M. Cox on the roof-bolting machine. He stated that
M. Bl ankenship reviews the roof-control plan with the bolters
everyday, and explains the bolting sequence. He confirmed that he
and M. Cox have bolted out of sequence, and that on nore than
one occasion M. Jackson and M. Bl ankenship



~494

have "chewed them out" about bolting out of sequence (Tr.
254A258). M. Carpenter also confirmed that bad top has been
encountered in the mne "off and on," but that managenment has
corrected the conditions by using |longer bolts to nmake it safe,
and has never ignored the condition (Tr. 258).

M. Carpenter stated that he does not believe he "would be
in trouble" if he made safety conplaints to nanagenent, and
confirmed that he has often discussed mne conditions with M.

Bl ankenshi p, and that "he always said correct it, . . . make it
safe for us to work" (Tr. 259). M. Carpenter stated that M. Cox
did not "have to good an attitude"” toward managenment, and that he
has heard him say he would "whip Carson.” M. Carpenter believed
that M. Cox m ght have been ki dding but sometines he may have
been seri ous.

M. Carpenter stated that he gets along with M. Jackson,
and that M. Jackson has never threatened or cursed him M.
Carpenter never heard M. Cox conplain to managenment about
safety, but has heard himtalk to the crew about it (Tr. 261).
M. Carpenter stated that M. Bl ankenship has advised the crew
that they could roll the ventilation curtains down if they needed
more air, and M. Carpenter did not believe he "would be in hot
water" if he did so. The roof bolter operator is responsible for
usi ng the ATRS which is on the machine, and M. Cox used it on
occasi on when bad top was encountered. The ATRS has al ways been
mai nt ai ned properly (Tr. 263).

On cross-exam nation, M. Carpenter identified exhibit CA9
as a prior statement which he gave to the MSHA investigator
during the investigation of M. Cox's conplaint, and he confirned
that he stated that M. Cox "did a ot of hollering" to M.

Bl ankenshi p and M. Jackson, and that M. Cox "conpl ai ned several
times." M. Carpenter stated that M. Cox "had a | ot of

conpl aints about different things," and that he heard himtalk
about air at the face and the ventilation curtains being rolled
up. He al so understood that M. Cox spoke about powder and caps
on equi prent, but did not hear himmake such statements. M.
Carpenter also confirmed his prior statenment that on one occasion
when M. Jackson threatened to fire M. Cox, M. Cox told M.
Jackson that "they would run the m ne according to the law." M.
Carpenter construed this to nean that the mne should run without
any safety violations (Tr. 264). M. Carpenter also confirned his
prior statenent that everyone on the day shift knew that M. Cox
was keeping "a book" on mine safety violations (Tr. 265).

M. Carpenter stated that he heard M. Cox state that he did
not |ike Saturday work, but never heard himconplain about
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his pay. When asked what M. Cox's conplaints were about, M.
Carpenter stated "odds and ends. He was al ways conpl ai ni ng about
alot of things . . . to some extent a lot of it did have to do
with health and safety.” M. Carpenter also confirned that sone
of the conpl aints were about how the nmine was bei ng managed, and
managenment deci sions not necessarily related to safety (Tr.
268A269) .

M. Carpenter did not know what pronmpted M. Jackson's prior
threat to fire M. Cox, but he confirned that M. Jackson had
warned M. Cox about riding the belt out of the mine after being
told by M. Jackson that he should not do so (Tr. 269). M.

Car penter confirmed that on one occasion, while riding the
mantrip, he heard M. Blankenship tell M. Cox "don't do anything
to make nme fire you" (Tr. 271).

WliliamJ. Giffin, roof bolter, testified that he has been
off the job for a year due to a non-work rel ated condition, but
that he is still enployed by the respondent. He confirned that
sometine in June, 1984, he traded shifts with M. Cox for 2
weeks, and that they were both working as roof bolters at the
time. At that time, MSHA inspectors were conducting roof control
i nspections of the mne, and he heard an inspector reconmend to
M. Jackson that M. Cox be taken off the roof bolter, but did
not know why (Tr. 275). After that time, M. Cox operated a
scoop, and M. Griffin stayed on the bolter (Tr. 276).

M. Giffin confirned that he worked on Saturday, My 11,
1985, but that M. Cox did not, and they had no conversation
about not working that day (Tr. 277). M. Giffin confirmed that
the ATRS systens sonmetines does not work, but that repairs are
usually made within two shifts (Tr. 279). He has never known the
systemto be down for weeks at a tine. M. Giffin never heard
M. Cox conplain to managenent about safety, but he (Giffin) has
di scussed safety matters with M. Jackson and M. Bl ankenshi p,
and they always checked it out and took corrective action (Tr.
279A280). M. Jackson was "all the time saying sonething about
safety.” On one occasion, M. Jackson told the nmen "to | ook out
for their accident rate or he was going to shut the m ne down,"
and that he was upset over a lot of mnor injuries (Tr. 281A282).
M. Giffin confirmed that working on Saturdays was a condition
of enploynent, and that he worked a | ot of overtine on Saturdays,
and that M. Cox called hima "conmpany suck" for doing so (Tr.
284).

In response to further questions, M. Giffin confirmed that
when he conplained to M. Bl ankenship about roof cracks,
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he woul d inform M. Jackson, and |onger bolts or cribs would then
be installed (Tr. 285). M. Giffin confirnmed that powder and
caps were kept on the drill, and that ventilation curtains were
rolled up (Tr. 288).

Johnny Stafford, outside man, testified that he is married
to the sister of Kit Jackson's wife. He stated that he had "a run
in" with M. Cox in the | anphouse after M. Cox threw his shoes
of f a bench during a shift change. He stated that M. Cox
threatened "to kick my butt,” and challenged himto a fight (Tr.
292). Nothing came of the threat, but M. Stafford stated that
M. Cox often made remarks to hi m about sleeping on the job and
that he was loud (Tr. 293).

Neil J. Pleasants stated that he is the senior
vi ce-president of the Brooks Run Coal Conpany. He confirned that
hi s conmpany does not nine coal, but does operate a preparation
pl ant, and has six contractors who mne coal on |ands |eased by
t he conpany. He confirned that the respondent has a contract to
m ne coal on one of the |eases, and to deliver the coal to the
plant at a fixed contractual price. The respondent is responsible
for hiring and firing its mners, and fixing wages. The Brooks
Run engi neeri ng departnent does fix the spads and direction of
m ni ng underground to assure itself that mning is being
conducted in accordance with the m ne plan, and does have an
i nput as to whether mning should be discontinued or abandoned,
and does have the authority to fix or limt mne production (Tr.
299A300). However, Brooks Run has no control over any managenent
deci sions made by the respondent, nor does it dictate any
Sat urday work. Brooks Run sinply asks the respondent for so much
coal, and "it's left up to them how they work to do it" (Tr.
301).

M. Pleasants stated that he received a tel ephone call on
the norning of May 11, 1985, from an individual who he |ater
determ ned was M. Cox. He never previously met M. Cox or M.
Pool e, and M. Cox did not give his name when he spoke with him
M. Pleasants stated that M. Cox told himthat "there was sone
trouble at our mne." M. Cox also informed himthat M. Jackson
was forcing the men to work on Saturday, and that M. Cox did not
think this was right. M. Cox also informed himhe was invol ved
with little | eague baseball and needed to be off on Saturdays,
and that M. Jackson was going to di scharge sonmeone for m ssing
work. M. Pleasants believed that M. Cox was concerned because
he and M. Poole were in trouble for not working on Saturday, and
that M. Cox called himto see if he could do sonething about it.
M. Pleasants inforned M. Cox that he would call M. Jackson
and he was concerned because M. Cox indicated that he could
cause
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M. Jackson sone trouble if he didn't take them back. M.

Pl easants was al so concerned because he was not sure of the kind
of trouble M. Cox had in mnd, and he speculated that it may

i nvol ve m ners wal king off the job or refusing to work (Tr.
302A305) .

M. Pleasants stated that M. Cox also inforned himthat he
did not believe that the labor law required himto work on
Saturday against his will, and that he al so nmentioned "sonethi ng
about making conmplaints.” In this regard, M. Pleasants stated as
follows (Tr. 306A307):

Q Did he nmention anything about making conplaints to
anyone?

A. That he had made them or woul d make thenf
Q Wuuld make them

A. Yes, he said sonething about making conpl ai nt sAhe
woul d conplain to theAwel| naybe to the |abor

regul ators toAhe tal ked about maybe going to some of
the enforcenent agenci es and nmeki ng sone conpl ai nts

al so.

Q Did he tell you what the nature of the conplaints
woul d be?

A. | can't renenber that he told nme anything
specifically. He may have but | can't renmenber.

Q Did he say he was going to do that regardl ess of
what M. Jackson did? O did he tie it to a threat if
he didn't get a job back?

A. To ne, as | renmenber, he didn't say either way. |
guess | kind of got the indication that maybe he, if
things didn't work out to suit him that he didn't get
his job back, that he would go. He didn't say either
way he'd go or wouldn't go if he didn't.

Q He said he m ght go?

A. Yes.
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M. Pl easants reviewed a copy of a menorandum of June 18, 1985,
whi ch he prepared in connection with his tel ephone conversation
with M. Cox on May 11, 1985, and he indicated that in referring
to M. Jackson, M. Cox stated "that old man has pushed ne as far
as |'mgoing to be pushed" (exhibit CA11; Tr. 308). M. Pleasants
stated that he was not concerned about M. Cox going to any
"regul atory agenci es" because he knew that regular inspections of
the m nes are always done, and that under the contract with the
respondent, M. Jackson is required to operate the mne in
accordance with the aw. M. Pleasants stated that his primary
concern was whether or not M. Cox's belief that he should not be
required to work on Saturdays would escalate into a work stoppage
and possibly affect other nearby mnes (Tr. 309).

M. Pleasants confirmed that he tel ephoned M. Jackson after
speaking with M. Cox, but M. Jackson was underground and
returned his call later in the afternoon. In response to
guestions about his conversation with M. Jackson, M. Pleasants
stated as follows (Tr. 310A314):

Q Do you recall that conversation with M. Jackson?

A. Well, again, not word for word, but | renmenber when

he called nme back | asked hi mwhat was going on at the

m nes. Had he fired some peopl e? How many peopl e had he
fired that day? O what kind of problens he was having

at his mne

Q What did he say?

A. He said that, yes, he had di scharged one man, and he
may have got a little bit worried about it. He got a
little excited or a little worried about maybe | osing
the work force. And he said, tell nme what the problem
is. Sol told himthat a man had called nme. | didn't
know who the man was, but he said he was upset about
having to work on Saturday, and that | guess maybe it
was his nephew that had been di scharged and he felt
maybe he was too. And | told himabout the fell ow
coaching little | eague. And fromthat Carson said,
wel |, he knew who it was. He could tell ne who it was.

Q What else did he tell you?
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A. He said then | discharged one man, but now there will
Q When he said this was this before you had told
Carson Jackson the conplaints that M. Cox had made
known to you?

A | believe it was, because | think |I just now told
you what | said to Carson before then.

Q That he said he was upset about working Saturdays.
A. Yes.

Q And he was upset about his nephew being fired?

A. Right.
Q And then that's when he told you he'd figured out
who it was, and M. Jackson said, well, |I fired tw?
A. Right.

Q Did you go on to tell M. Jackson after that the
other things that M. Cox had told you?

A. Pretty much so, yes. | told himiwel |l | asked him
about the other men.

kkhkkkkhkkkkkxk

THE WTNESS: Well | went on to ask Carson then if the
rest of his nmen were upset, or if he thought because he
had di scharged these two nmen that they woul d get upset,
and possibly that we'd have a work stoppage. And | did
go on to tell himthatA

BY MR, GARRETT:
Q Did you discuss that with M. Jackson?

A. Yes, sir.

be two.
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Q And did heAwhat did he tell you about the possibility of a
wor k st oppage?

A. Well he said he didn't believe so. But he said,
feel 1 have to take this action anyway. And of course
it's his mne

Q It was his decision?
A. It was his decision

Q Now after that what all did you all talk about, if
anyt hi ng?

A Well I'mtrying to think what else he said. | went
on to tell himthat CoxAl didn't know who it was, but
the fellow that called nme had said he would try to
cause him sonme trouble, | thought, fromthe remarks
that he had made there.

Q If he got fired he'd cause him some trouble?
A. Yes.

Q And did you tell himwhat M. Cox had said, what
ki nd of trouble he'd cause hinf

A. Yes. He said he would of course cause himtrouble
with the men, because he felt sonme of the other people
felt that way, so he'd go to the agenciesAto the

regul atory agencies and try to cause him sone trouble
that way. | kind of got the idea anyway he'd cause sone
troubl e.

M. Pleasants stated that M. Jackson explained to himthat
he had fired M. Pool e because he nissed work and that he had
previoui sly warned himthat he would be fired if he nmissed the
next schedul ed work shift. M. Pleasants further stated that M.
Jackson advi sed himthat he was going to fire M. Cox "because he
had come to me meking a conplaint, and he felt by doing that he
was goi ng over his head and managi ng that m ne and coming to
sonebody el se to make a conpl ai nt, sonebody that maybe he thought
he could get Carson in trouble with" (Tr. 315).



~501
M. Pleasants confirmed that M. Poole and M. Cox came
to his office on Monday, May 13, 1985, after they had been
fired, and M. Pleasants believed that they expected him
to intercede in their behalf with M. Jackson. M. Pleasants
could not recall whether M. Cox said anything about what
get his job back, but after review ng his nenorandum he
confirmed the accuracy of his prior statenment indicating
that M. Cox told himthat "they were going to take this
matter to the Labor Board and regul atory agenci es.
" M. Pleasants also confirmed that on Saturday, My 11,
1985, M. Cox told himthat if he was di scharged he was
goi ng to cause trouble by going to the agencies
(Tr. 317).

On cross-exam nation, M. Pleasants confirmed that his
recol |l ection of his tel ephone conversation with M. Cox was
better as of the date of his memorandumthan it was during his
hearing testinony. M. Pleasants testified further as to the
sequence of his conversation with M. Jackson vis-a-vis his prior
conversation with M. Cox, and he explained as follows (Tr. 320):

Q Wuuld it be perhaps the sane sequence in which you
relayed this conversation fromCox to you to M.
Jackson? Wul d that be a fair conclusion that the sanme
sequence in which you were told this would be the sane
sequence that you relayed this to M. Jackson?

A. The way | Awhat | related to M. Jackson first was |
asked hi m what was going on at the mnes. Then | told
himthat a fellow had called me, worried about his
nephew s job, also a little worried about his own job,
and that he played little | eague ball and couldn't be
there on Saturday. And at that tinme M. Jackson stopped
me and told nme that he was now firing two people.

In response to further questions, M. Pleasants confirned
that any adverse ruling against the respondent in this case wll
not affect its coal supply to Brooks Run, but the threat of a
wor k st oppage woul d be a legitimte business concern of his
conpany, and that he had this concern on May 11, 1985 (Tr.
325A326). M. Pleasants also indicated his concern for mne
safety, and he did not believe in mning coal using "shortcuts,"
and that to do so is not cost effective (Tr. 327).
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Conpl ai nant' s Argunents

In his posthearing brief, conplainant's counsel asserts that
the evidence in this case establishes nunerous instances of mne
safety violations on the part of the respondent, and that they
provi de an anple predecate or base to support a conclusion that
M. Cox would have justifiably reported these violations to mne
managenent as well as to the appropriate mne enforcenent
agenci es. Counsel also asserts that there is testinmny by M. Cox
and others, that M. Cox reported safety violations to nine
managenment officials, and that within a week or two prior to his
di scharge on May 13, 1985, M. Cox threatened to his foreman,
Rodney Bl ankenship, to talk to the next MSHA m ne inspector to
come into the mne. Counsel also cites the Novenber 4, 1986,
deposition of respondent's president, Carson Jackson, at
transcri pt page 35, where counsel clainms that M. Jackson
admitted that M. Cox threatened at |east twenty tines to go to
MSHA.

Counsel points out further that prior to his discharge, M.
Cox had "taken the steps of conplaining” to two different MSHA
i nspectors about certain nmne safety violations, and that the
final nexus regarding his protected activity occurred on
Saturday, May 11, 1985, when M. Cox comrunicated his threat "to
go to the agencies" to M. Neil Pleasants, a business associate
of M. Jackson. Counsel argues that this threat was comuni cated
to M. Jackson by M. Pleasants during a tel ephone conversation
following M. Cox's call to M. Pleasants, and that the decision
by M. Jackson to discharge M. Cox was nmade after M. Pleasants
advi sed M. Jackson of M. Cox's threats "to go to the agencies.”
Counsel rejects any notion that M. Jackson decided to di scharge
M. Cox before it was made known to himby M. Pleasants that M.
Cox had threatened "to go to the agencies,"” and argues that the
sequence of events as communi cated by M. Pleasants to M.
Jackson, and as docunented by M. Pleasants in his prior
statenent of June 1985, nore accurately reflects that M. Jackson
decided to discharge M. Cox after the phone call from M.
Pl easants, and after M. Pleasant's informed M. Jackson of M.
Cox's threats to "go to the agencies."”

In addition to M. Cox's purported safety conplaints to mne
managenent, and his threats to "go to the agencies," as
comuni cated by M. Pleasants to M. Jackson, counsel asserts
that M. Cox was a particularly vociferous individual in respect
to voicing his views on safety matters, and that one w tness
call ed by the respondent during the hearing, Bobby Carpenter,
testified that at one time M. Jackson threatened to fire M.
Cox, and on anot her occasion, he overheard
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M. Bl ankenship tell M. Cox "don't do anything to make me fire
you. "

Counsel asserts that even though M. Cox's initia
nmotivation for his tel ephone call to M. Pleasants on Saturday,
May 11, 1985, nmmy have been to hel p save his nephew s (M chae
Pool e) job, M. Cox unequivocally told M. Pleasants that he was
going to conplain to "MSHA, " the "agencies," or the "I abor
board." Counsel asserts that once these threats were commruni cated
to M. Jackson, they formed the basis for M. Jackson's decision
to discharge M. Cox, and coupled with M. Cox's prior conplaints
and threats to discharge himsome 2 weeks before his actua
di scharge, was the notivating reason for his discharge, and that
but for these threats M. Cox would not have been fired. Counse
concludes that all of the foregoing series of events, including
M. Cox's antecedent threats to talk to an MSHA inspector, his
reporting of safety conmplaints to his foreman Rodney Bl ankenship
within the last 2 weeks of his enploynment with the respondent,
and the final transmission to M. Jackson of M. Cox's threats to
go to the mne enforcenent authorities, nore than nmeet the
t hreshol d requirenent of "protected activity" under the Act.

Counsel does not concede that this is a "m xed notive" case.
Assunming that it is, counsel concludes that the respondent has
not established that it would have discharged M. Cox in any
event for any unprotected activities alone, and that it has
failed to neet the test enunciated by the Pasula |ine of cases.
Counsel concludes further that M. Cox has established that he
was di scharged, not for the contradictory diverse reasons
advanced by the respondent, but because of protected activity
within the meaning of section 105(c) of the Act.

Respondent's Argunents

In its defense, the respondent states that while it had no
conpl aints concerning M. Cox's work as a roof bolter operator
during 1984, he was involved in four accidents during the course
of the year while operating the bolter, and that he was taken off
the bolter and given a different work assi gnment because of these
repeated accidents. Respondent asserts that after mssing a
regul arly schedul ed Saturday work day in June, 1984, and his
renmoval as a roof bolt operator, M. Cox becanme di senchanted with
M. Jackson's managenent of the m ne. Respondent asserts that M.
Cox made no secret of his belief that the "l abor board" woul d not
condone managenent's Saturday work requirenment, and that he
attenpted to incite other miners not to work on Saturdays, and
made statenents that he would "whip" M. Jackson or any other
menber of managenment who
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attenpted to discharge him As exanples of M. Cox's resentnent
of authority, respondent states that M. Cox continued to ride
the belt out of the mne after being warned by M. Jackson not
to, and chal |l enged managenment's authority to reassign himafter
he was taken off the roof bolter.

The respondent points out that although M. Cox professed a
keen interest in alleged safety violations, and went so far as to
record the believed violations in a journal for 2 weeks
comenci ng on Saturday, August 18, 1984, he never showed it to
management. Further, although M. Cox had two infornal
di scussions with MSHA i nspectors who advised himof his rights
and of the appropriate procedure for filing a conplaint, M. Cox
never filed a conplaint with MSHA. M. Cox also failed to
participate in a conpany sponsored safety program because he
woul d not be paid overtine, and by his own adnission, rarely, if
ever, made any safety conplaints to M. Jackson.

The respondent states that Saturday, May 11, 1985, was a
regul arly schedul ed work day, and that both M. Poole and M. Cox
were aware of this, and they were not excused from working by
managenent, nor did they discuss their intention not to appear
for work with M. Jackson. After tel ephoning M. Cox on the
nor ni ng of Saturday, May 11, 1985, to ascertain whether he and
M. Poole were coning to work, M. Jackson was infornmed by M.
Cox that M. Poole did not intend to work that day. M. Jackson
then advised M. Cox to inform M. Poole that he was di scharged
because of his absenteeismand to cone to the mine on Monday, My
13, 1985, "to pick up his tine." VWen M. Cox becamne
argunent ati ve and chal | enged the propriety of the discharge of
M. Poole, M. Jackson advised M. Cox that it was his decision
to make, and that if M. Cox was not satisfied with the deci sion,
he should also "pick up his tinme."

Respondent states that despite the fact that all of its
enpl oyees, including M. Cox, had been advised that the
managenment of the Brooks Run Coal Conpany was separate fromthe
management of the respondent's m ne and were warned not to
di scuss managenment decisions with officials of Brooks Run, M.
Cox decided on May 11, 1985, to contact M. Neal Pleasants, the
vi ce- presi dent of Brooks Run, concerning M. Pool e's discharge,
and did so to enlist his assistance in influencing M. Jackson to
reconsi der his decision to discharge M. Poole. Realizing that
M. Jackson woul d not appreciate this contact, M. Cox did not
identify hinself to M. Pleasants, and he advised M. Pleasants
that there would be "trouble” at his mne if M. Poole was not
reinstated. M. Cox also complained to M. Pleasants about the
respondent’'s decisions requiring Saturday work, threatened to go
to the "l abor board," generally
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di scussed the dissatisfaction of the workforce at the
respondent's nmine, and al so discussed his intention "to go to the
agenci es" (presumably MSHA) about the way M. Jackson ran his

m ne.

Respondent asserts that after receiving the call from M.
Cox, M. Pleasants becane concerned about the threat to the
Brooks Run operations, and he believed that the "trouble"
referred to by M. Cox would be a work stoppage at Brooks Run's
contractors' mnes which supplied coal to its preparation plant.
For this reason, M. Pleasants called M. Jackson to inquire
about the matter. Upon |earning of the phone call to M.
Pl easants, M. Jackson decided to discharge M. Cox, and that his
deci sion was w thout input from any other managenment officials.
Thereafter, on the nmorning of May 13, 1985, M. Jackson sunmoned
M. Poole and M. Cox to his office and gave them their discharge
slips. M. Jackson explained to M. Poole that he was di scharged
for excessive absenteeism and he explained to M. Cox that he
was discharged for trying to take over the managenment of the
respondent's m ne.

Respondent maintains that on the facts of this case, M. Cox
has not denonstrated a prim facie case, nmuch |less carried his
ultimate burden of proof that he was discharged for protected
activities. Even assuming that M. Cox has established a prim
faci e case, the respondent asserts that M. Cox has failed to
establish that he was di scharged for protected activity rather
than a legitimte business purpose, i.e., insubordinate and
of fensi ve conduct which culmnated in his attenpt to interfere
with the decision to discharge M. Pool e.

Respondent asserts that M. Cox was di scharged for
interferring with m ne managenent's decisions to di scharge M.
Pool e and to schedul e work on Saturday which was nmade a condition
of enploynent at the mne. Respondent also nmintains that M. Cox
had a history of poor work attitude and resentnment of authority,
and that the reason for his discharge has been consistently
mai nt ai ned and established by the respondent.

Respondent suggests that M. Cox has had a difficult time in
deci di ng precisely what the protected activity was that he
engaged in that formed the basis of his clains of alleged
discrimnation. Wth regard to any comruni cated safety conpl aints
by M. Cox, a requirenent enunciated by the Conmm ssion in Sinmpson
v. Kenta Energy, Inc., 8 FMSHRC 1034 (July 1986), the respondent
takes the position that M. Cox has a serious problemwth this
aspect of his case. Respondent points out



~506

that while M. Cox produced a journal of alleged safety
violations maintained for a 2Aweek period in 1984, he failed to
establish that he ever shared the information with mne
managenment or mine inspectors. Simlarly, although M. Cox was
advi sed of his rights to file safety conplaints with MSHA, he
failed to carry out his threat to do so and gave no intention
that he intended to do so. Wth regard to his asserted conplaints
to his section foreman Rodney Bl ankenshi p, concerning a variety
of alleged unsafe conditions involving roof control, ventilation
and expl osives, the respondent concludes that the weight of the
credi bl e evidence establishes that M. Cox did not overtly nake
specific conmplaints to M. Blankenship or to M. Jackson, and
that he hinself engaged freely in the alleged unsafe practices of
whi ch he conpl ai ned.

Respondent asserts that M. Cox expressed many of his safety
concerns defacto, and that they cannot form a nexus between his
di scharge and his alleged protected activity, Cantrell v. G bert
I ndustrial, 4 FMSHRC 1164 (June 1982). As an exanple, respondent
points out that M. Cox alleged for the first tinme during the
hearing that certain preshift and onshift reports were inproperly
kept and that dust records were allegedly incorrect or altered.
However, he never reviewed these records prior to his discharge
and never reviewed the mne bulletin board for the posting of
MSHA enforcenent action prior to his discharge.

Respondent asserts that it woul d appear that anytinme a
conpl aint may have been raised by M. Cox, it was in the context
of a threat resulting fromhis own dissatisfaction with a
managenment deci sion involving unprotected activity (i.e., his
removal fromthe roof-bolting machi ne; the discharge of M.
Pool e; the requirenment to work on Saturdays). M. Cox's intention
to expose alleged violative conditions was al ways expressed in
conditional terms, and respondent concludes that M. Cox could be
per suaded not to conplain if managerial decisions involving
unprotected activity could be altered to suit M. Cox. Respondent
further concludes that M. Cox's adnitted and repeated
participation in the alleged violative conduct belies any true
concern on his part for mne safety. Respondent further concl udes
that an enpl oyee attenpting to denonstrate a discrimnatory
notive nmust show that he at |east intended to notify appropriate
authorities. Baker v. North American Coal Conpany, 8 |BMA 164
(1977). Assuming M. Cox had any intention, it could only be
interference with decisions concerning unprotected activity,
which ultimately led to his discharge
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Even assuming that M. Cox |inked sone protected activity with
his discharge, the respondent nmintains that his discharge was
notivated by unprotected activity and woul d have taken pl ace
regardl ess. Certainly, the repeated denonstration of a poor work
attitude, such as the general hostility toward managenent,
contenpt for Saturday work assignments, coupled with the refusa
to work on Saturdays, and attenpts to incite others not to work
on Saturdays, are sufficient reasons alone to discharge an
enpl oyee. Klinczak v. General Crushed Stone Conmpany, 5 FMSHRC 684
(April 1983), aff'd sub. nom 732 F.2d 142 (2d Cir.1984) (m ner
failed to nmake out a prima facie case of discrimnation where the
record indicated his discharge resulted froma series of
unexcused absences and a poor work attitude including refusal to
work on Saturdays); Walter A. Schulte v. Lizza Industries, Inc.
6 FMSHRC 8 (January 1984), (although prima facie case was nade
out, the mner's discharge was proper because it was al so
notivated by the enployee's insubordi nate conduct and attitude
probl em which resulted after his renoval fromthe operation of a
bul | dozer and his reassignnent to a different position).

Respondent argues that the evidence in this case establishes
that M. Cox's attitude problem and resentnment of authority grew
after his removal fromthe roof bolter in 1984, and that this
resentment mani fested itself in a variety of ways, which M. Cox
mai ntains were related to protected activity under section 105(c)
of the Act. However, respondent points out that M. Cox's bl atant
defiance of M. Jackson's specific warning that M. Cox's
conmments concerning M. Poole's discharge on May 11, 1985, were
not wel conme, and M. Cox's call to M. Pleasants with the sole
intention of interferring with M. Jackson's decision to
di scharge Pool e for excessive absenteei sm goes beyond any form
of protected activity under section 105. M. Cox's conduct in
contacting M. Pleasants was so of fensive and disruptive that M.
Jackson was left with no other course but to discharge M. Cox.
M. Cox's alleged protection in undertaking this action by
calling M. Pleasants rests on the slimreed of the fortuitous
menti oni ng of "going to the agencies" (presumably MSHA) regarding
the way M. Jackson's nmine was run. However, the primary gist of
M. Cox's conversation, as understood by M. Pleasants, and as
conveyed by himto M. Jackson, was to threaten a work stoppage
at Brooks Run's contract mnes of which the respondent is one.

Respondent cites a case deci ded under the National Labor
Rel ati ons Act which it believes is simlar to the one at bar
involving a threatening call made by an enpl oyee to a business
associate of his enployer. The first Circuit held that "an
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enpl oyee' s conduct may be so offensive, disruptive, or
destructive of the enployer's business as to go beyond the
protection of Section 7, [of the NLRA] even if the goals of the
conduct are within the protection of Section 7." Keosaian v.

Nati onal Labor Rel ations Board, 630 F.2d 36, 38 (1st Cir. 1980).
I n Keosai an, an enpl oyee's conduct in unilaterally tel ephoning
his enpl oyer's bank, representing hinself as an attorney for a
proposed credit union, telling the bank's attorney that his

enpl oyer had engaged in msrepresentations, and threatening | ega
action went well beyond the boundary of protected activity under
the NLRA. In other words, the threatening call was grounds for
di scharge even if |ess offensive conduct by the enployee in
furtherance of engaging in protected activity would have been

pr ot ect ed.

Respondent concludes that on the facts of his case, M. Cox
cannot even claimthat the purpose of his phone call to M.
Pl easants was ainmed at furthering any protected activity. Rather,
his conduct was disruptive, offensive, and in contravention of a
direct order, and as such, was a permn ssible basis for discharge,
particularly when viewed in the context of his poor work attitude
and contenpt for authority. Certainly the prior warnings not to
engage i n such conduct provide indication of the fact that the
di scharge of M. Cox was related to unprotected activity al one.
See, Bradley v. Belva Coal Co., 4 FMSHRC 982 (Rev. Comm 1982).
Respondent further concludes that it is not the function of the
trier of fact to pass upon the wi sdom or fairness of the basis
for the prior warning. It is the trier of fact's responsibility
only to determine if the enployee violated the warning and his
action in doing so notivated his discharge.

Fi ndi ngs and Concl usi ons

In order to establish a prina facie case of discrimnation
under section 105(c) of the Mne Act, a conplaining mnminer bears
the burden of production and proof to establish (1) that he
engaged in protected activity and (2) that the adverse action
conpl ai ned of was notivated in any part by that activity.
Secretary on behalf of Pasula v. Consolidation Coal Conpany, 2
FMSHRC 2768 (1980), rev'd on other grounds sub. nom
Consol idation Coal Conpany v. Marshall, 663 F.2d 1211 (3d
Cir.1981); Secretary on behalf of Robinette v. United Castle Coa
Conpany, 3 FMSHRC 803 (1981); Secretary on behalf of Jenkins v.
Hecl aADay M nes Corporation, 6 FMSHRC 1842 (1984); Secretary on
behal f of Chacon v. Phel ps Dodge Corp., 3 FMSHRC 2508, 2510A2511
(Novenber 1981), rev'd on other grounds sub. nom Donovan v.
Phel ps Dodge Corp., 709 F.2d 86 (D.C.Cir.1983). The operator may
rebut the prima facie case by showi ng either
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that no protected activity occurred or that the adverse action
was in no way notivated by protected activity. If an operator
cannot rebut the prima facie case in this manner it may
neverthel ess affirmatively defend by proving that (1) it was al so
nmotivated by the mner's unprotected activities alone. The
operator bears the burden of proof with regard to the affirmative
defense. Haro v. Magma Copper Conpany, 4 FMSHRC 1935 (1982). The
ultimate burden of persuasi on does not shift fromthe
conpl ai nant. Robi nette, supra. See also Boich v. FMSHRC, 719 F.2d
194 (6th Cir.1983); and Donovan v. Stafford Constructi on Conpany,
No. 83A1566 D.C.Cir. (April 20, 1984) (specifically-approving the
Commi ssion' s Pasul aARobi nette test). See al so NLRB v.
Transportati on Managenment Corporation, A-- US. ----, 76 L.ed.2d
667 (1983), where the Supreme Court approved the NLRB's virtually
i dentical analysis for discrimnation cases arising under the
Nati onal Labor Rel ations Act.

Direct evidence of actual discrimnatory notive is rare.
Short of such evidence, illegal notive may be established if the
facts support a reasonable inference of discrimnatory intent.
Secretary on behal f of Chacon v. Phel ps Dodge Corp., 3 FMSHRC
2508, 2510A11 (Novenber 1981), rev'd on other grounds sub. nom
Donovan v. Phel ps Dodge Corp., 709 F.2d 86 (D.C. Cir.1983);
Sammons v. M ne Services Co., 6 FMSHRC 1391, 1398A99 (June 1984).
As the Eight Circuit analogously stated with regard to
di scrimnation cases arising under the National Labor Rel ations
Act in NLRB v. Melrose Processing Co., 351 F.2d 693, 698 (8th
Cir.1965):

It would indeed be the unusual case in which the |ink
bet ween the di scharge and the [protected] activity
could be supplied exclusively by direct evidence.
Intent is subjective and in many cases the

di scrimnation can be proven only by the use of
circunstantial evidence. Furthernore, in analyzing the
evi dence, circunstantial or direct, the [NLRB] is free
to draw any reasonabl e inferences.

Circumstantial indicia of discrimnatory intent by a mne
operator against a conpl aining mner include the foll ow ng:
knowl edge by the operator of the miner's protected activities;
hostility towards the m ner because of his protected activity;
coi ncidence in time between the protected activity and the
adverse action conpl ai ned of; and disparate treatnent of the
conpl ai ning m ner by the operator

In Bradley v. Belva Coal Conpany, 4 FMSHRC 982, 993 (June
1982), the Conmi ssion stated as fol |l ows:
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M.

As we enmphasi zed in Pasula, and recently re-enphasized i n Chacon
the operator mnmust prove that it would have disciplined the mner
anyway for the unprotected activity alone. Ordinarily, an
operator can attenpt to denonstrate this by show ng, for exanple,
past discipline consistent with that neted out to the all eged

di scrimnatee, the miner's unsatisfactory past work record, prior
war nings to the mner, or personnel rules or practices forbidding
the conduct in question. Qur function is not to pass on the

wi sdom or fairness of such asserted business justifications, but
rather only to determ ne whether they are credible and, if so,
whet her they woul d have notivated the particul ar operator as

cl ai med.

Cox's Protected Activity

Section 105(c) (1) prohibits a mne operator from di scharging

a mner, or otherwi se discrimnating against himfor naking
safety conplaints to MSHA or to nmine managenent. That section

al so

prohi bits a mne operator fromdiscrinnating against a

m ner, or otherwise interferring with any of his statutory rights

under

the Act. A miner is protected against any retaliatory

action by the respondent because of any safety conplaints he may

have

made to MSHA or to mine managenment. He is al so protected

against retaliation for exercising his section 103(g) right to
request an inspection of the mne by MSHA when he has reasonabl e
grounds to believe that violations exist in the nmine. Further,
believe that section 105(c)(1) is broad enough to protect a mner
agai nst retaliation for threatening to contact or informmnne
enf orcenent agenci es about perceived safety violations in the

m ne.

It is clear that a m ner has an absolute right to nmake

safety conplaints about mne conditions which he believes present
a hazard to his health or well-being, and that under the Act,
these conplaints are protected activities which may not be the
noti vati on by m ne nmanagenent for any adverse personnel action
agai nst him Secretary of Labor ex rel. Pasula v. Consolidation

Coal

Co., 2 FMSHRC 2786 (COctober 1980), rev'd on other grounds

sub nom Consolidation Coal Co. v. Marshall, 663 F.2d 1211 (3d
Cir.1981), and Secretary of Labor ex rel. Robinette v. United
Castle Coal Co., 3 FMSHRC 803 (April 1981). Safety conplaints to

m ne

managenent or to a section foreman constitutes protected

activity, Baker v. Interior Board of Mne Operations Appeals, 595

F. 2d

746
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(D.C.Cir.1978); Chacon, supra. However, the nminer's safety
conpl aints nmust be made with reasonabl e pronptness and in good
faith, and be conmuni cated to m ne managenent, MSHA ex rel

M chael J. Dunmire and James Estle v. Northern Coal Conpany, 4
FMSHRC 126 (February 1982); MIller v. FMSHRC, 687 F.2d 194,
195A96 (7th Cir.1982); Sanmpns v. M ne Services Co., 6 FMSHRC
1391 (June 1984). The fact that a mi ne operator addresses a

m ner's safety concerns or conplaints, and which are |ater

det erm ned not constitute violations, or the fact that the
conpl aining mner filed no safety conplaints with any
government al enforcenent agencies, does not renove the Act's
protection from any precedi ng conpl aints, Sanmmons v. M ne
Servi ces Conpany, supra, at 6 FMSHRC 1396A97.

In this case, M. Cox clains that his safety conplaints to
m ne managenent, coupled with his threats to go to MSHA or to
ot her governnmental "agencies" with his conplaints, were the
notivating factors which pronpted M. Jackson to di scharge himon
May 13, 1985. While it is clear fromthe record that M. Cox
never filed any safety conmplaints with MSHA or any state mining
i nspectors prior to his discharge, although he was advised to do
during conversations with two MSHA i nspectors, and that he never
di scl osed the contents of a safety journal he was keeping sonme 8
nont hs before his discharge, M. Cox clains that shortly before
his di scharge he intended to file safety conplaints with MSHA. He
also clains that he had always intended to file such conplaints
but sinmply did not know the procedure for doing so. In order to
address these issues, a review of M. Cox's purported safety
conplaints, and the alleged safety violations which he clains
were ranpant in the mne, all of which he clains served as a
basis for his discharge, is in order

The evidence in this case establishes that mners were
engaged in unsafe practices during the tine that M. Cox was
enpl oyed at the m ne, and that m ne managenent nay have been
aware of them Some of these practices, if proved, would
constitute violations of MSHA's mandatory safety standards, and
possi bly, state mining | aws. For exanple, the adm ssions and
testi mony of several miners reflects that powder and caps were
stored and kept on equi pnment rather than in the required storage
magazi nes, ventilation curtains which were required to be in the
down position to control the air flow and dust were kept rolled
up and out of the way during mning, and respirable dust sanpling
devi ces may have been turned off or tanpered with. However, the
record al so establishes that M. Cox hinself freely engaged in
some of these practices |ong before he was di scharged. The record
establishes that M. Cox operated his scoop with the ventilation
curtains
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rolled up, stored powder and caps on his roof-bolting machine,
failed to always use his ATRS system rode the belt out of the
m ne after being warned by M. Jackson not to do so, and was
adnmoni shed at | east once by his foreman not to bolt out of
sequence or work under unsupported roof.

Al t hough M. Cox alluded to certain violations concerning
the roof bolter ATRS system no evidence was forthcomng to
establish any violations, or that mne managenent was involved in
any unsafe practices concerning the ATRS. As a matter of fact,

M. Cox conceded that the ATRS was used at his discretion
dependi ng on the roof conditions, and | can only concl ude that
any failure to use that system when roof conditions may have
warranted it was the result of M. Cox's personal decision not to
use it.

Wth regard to M. Cox's assertions concerning the preshift
and onshi ft books, his allegations that they contai ned erroneous
entries and did not accurately reflect mne violations, made for
the first tine at the hearing, are unsubstantiated. As a matter
of fact, although he had a right to do so, M. Cox never reviewed
those m ne records prior to his discharge, and during the hearing
he presented no credi bl e evidence to support any violations for
erroneous or illegal entries.

In his original conmplaint, M. Cox asserted that M. Jackson
"got rid of any m ners who stood up for their safety rights.”
However, no evidence was forthcom ng to even suggest that any
m ners were ever fired or disciplined by mne nanagenent for
maki ng safety conplaints or "standing up for their safety
rights.” As a matter of fact, M. Jackson's testinony that M.
Pool e and M. Cox were the only two miners that he has ever fired
at the nmine stands unrebutted.

Wth regard to M. Cox's allegations concerning unsafe roof
conditions, M. Poole testified that roof falls occurred in
virtually every entry during the period i mediately prior to his
di scharge. However, M. Poole could offer nothing further to
substantiate his statenent, and he had no knowl edge as to whet her
any of the falls were reported by m ne managenent to MSHA or to
any state officials. When asked to be specific about any unsafe
roof conditions, M. Poole referred to a "double linear," and to
an area near a rectifier in the No. 5 entry, which he believed
had some | oose rock. M. Cox could offer no specific information
with respect to any roof violations, and his testinony, as wel
as that of M. Poole is general and nonspecific, and no evidence
was forthcoming with
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respect to any roof control violations or unsafe roof conditions
either imediately prior to M. Cox's discharge or in the past.

Practically all of the witnesses who testified in this case
alluded to "bad top" or "adverse roof conditions" to one degree
or another in the mne. However, | find no evidence of any
consistently bad top or unsafe roof conditions, nor do | find any
basis for concluding that the respondent totally ignored the roof
conditions or received any violations or citations for roof
control violations. Al of the witnesses called by M. Cox
confirmed that m ne managenent addressed their roof concerns by
either installing | onger roof bolts, or constructing cribs and
belt canopies in certain areas where roof falls had occurred.
Cutting machi ne operator Wayne Lee confirmed that roof conditions
were freely di scussed anong the mners and M. Jackson and M.

Bl ankenshi p, and that corrective action was al ways taken, albeit
on one occasion, 2 or 3 days passed before a roof condition was
corrected. M. Lee indicated that in certain instances when bad
top was encountered, M. Jackson ordered additional roof bolting
and rebolting, and also instructed that nore coal pillars be |eft
to support the roof. M. Lee also confirmed that M. Bl ankenship
di scussed the roof-control plan with his crew

Roof bolter operator Ransey confirned that anytime he
reported bad top conditions to his foreman, the foreman woul d
instruct himto install |onger bolts or cribs. On two occasions
where there were roof falls on a belt, managenent took steps to
support the area with cribs and canopies, and instructed the nmen
as to the proper roof control procedures. On several occasions
when he was observed bolting out of sequence, both M. Jackson
and foreman Bl ankenship instructed himto do it the proper way.

Coal drill operator Aaron Bender testified that managenent
never |eft adverse roof conditions unattended, and that his
foreman al ways addressed his concerns when bad top was
encountered by ordering the installation of |onger bolts and
cautioning himto watch the roof, and to rebolt any adverse roof
ar eas.

Scoop operator Steve Miullins testified that steps were taken
to resecure any areas where falls had occurred, and that cribs,
headers, and canopies were installed in fall areas to secure the
r oof .

M. Pool e hinsel f conceded that managenent took steps to
support the roof in "a lot of the areas," took extra steps to
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i nsure supported roof "in a few places,” and while he all eged
that some of his conplaints about adverse roof conditions were
i gnored, the only specific information he had to offer was that
di scussed earlier.

The m ners called by the respondent consistently testified
t hat adverse roof conditions called to the attention of mne
managenent were al ways addressed and corrective action was taken
to support the roof. Respondent produced copies of reported roof
falls which occurred in the mine on April 4, 10, 19, and May 7,
1985, and none of theminvolved any injury or danmage to equi prment
(Exhibits CA2(a), (b), (c), (d)). These falls were reported to
MSHA, and they were investigated (exhibits CA2(e), (f), (g)).
However, there is no evidence that any citations or violations
were ever issued, and this fact was corroborated by M. Robert
Massey, the responsible conmpany official who maintains the m ne
records.

The only instance of record of any failure by managenent to
pronptly address any adverse roof condition was supplied by
el ectrician Roger G oves, who testified for M. Cox. M. Goves
testified that in the 5 years he has worked in the mne, he had
one occasion to conpl ain about bad top where the roof had dropped
in a roadway and was taking weight. After he called the condition
to M. Jackson's attention, M. Goves stated that mning
continued for about a week before corrective action was taken.
However, M. Groves could supply no further details about this
i ncident, and he confirmed that the roof was otherw se al ways
bolted in accordance with the roof-control plan, and that foreman
Bl ankenshi p frequently di scussed the plan with the m ners. M.
Groves al so confirnmed that he saw no evi dence that managenent
ever did anything to endanger miners under unsupported roof.

The record establishes that at no tinme during his enpl oynent
at the mine did M. Cox formally conplain to any nine inspector
about any purported unsafe conditions in the mine. Although he
cl ai med he never had an opportunity to do so because soneone from
m ne management was al ways present, M. Cox never availed hinself
of the opportunity to use the MSHA "hotline,"” even though he was
aware that he could do so. Further, although he spoke with two
MSHA i nspectors prior to his discharge about his safety concerns
and the manner in which M. Jackson was running the mne, at no
time did M. Cox follow their suggestions that he file a safety
conplaint with the appropriate MSHA of fice.

Most of the miners who testified in this case confirmed that
they often discussed m ne conditions anong thensel ves,
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and that M. Cox was included in these group discussions. Eight
mners testified that they either never heard M. Cox
specifically or overtly conmplain to m ne management, or they had
no know edge of such conplaints. None of them were aware of any
safety conplaints by M. Cox to state or Federal m ne safety
officials, and only one mner was aware that M. Cox was keeping
a journal of purported mine violations.

Al t hough roof bolter Bobby Carpenter testified that he never
heard M. Cox conplain to managenent about safety, he
acknow edged that in a prior statement given to MSHA during its
i nvestigation of M. Cox's conplaint, he stated that M. Cox "did
a lot of hollering" to M. Jackson and foreman Bl ankenshi p, and
that M. Cox "was al ways conpl ai ni ng about a | ot of things
- to some extent a lot of it did have to do with health and
safety." M. Carpenter also confirnmed that M. Cox tal ked about
"air at the face and the ventilation curtains being rolled up"
M. Carpenter also confirmed that M. Cox al so conpl ai ned about
how t he mi ne was bei ng managed, questioned managenent deci sions
not necessarily related to safety, and the fact that he did not
i ke Saturday work.

M. Cox testified that while he did conplain to M. Jackson
about his safety concerns, these conplaints were "few' and
"rare." M. Cox stated that nost of his conplaints were made to
M. Bl ankenship, his foreman and part owner of the m ne, and that
the conpl ai nts concerned the roof taking weight in the No. 5
entry, and the fact that powder and caps were kept on equi prment.
M . Bl ankenship declined to testify as to whether M. Cox or
anyone el se had ever mamde safety conplaints to him M. Jackson
denied that mners other than M. Cox ever directly conplained to
him and he confirmed that in the event conplaints were nade, he
probably woul d not hear all of them

After careful consideration of all of the testinony and
evi dence adduced in this case, | conclude and find that M. Cox
has established that he made safety conplaints to mine nanagenent
prior to his discharge on May 13, 1985. | believe M. Cox's
assertions that he conplained to his section foreman Bl ankenship
about the bad top, the ventilation curtains being rolled up, and
the practice of storing powder and caps on the equi pnent. | also
bel i eve that M. Cox has established that he made sinmlar
conpl ai nts when he spoke with two MSHA inspectors prior to his
di scharge. All of these conplaints, albeit nade informally during
conversations with mne nanagenent and the inspectors,
constitutes protected activity under section 105(c) of the Act,
and the respondent
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is prohibited fromretaliating against M. Cox for making the
conpl ai nts.

Wth regard to M. Cox's alleged threats to go to MSHA or to
any other mine enforcenment agencies with his conplaints prior to
his discharge, there is a difference of opinion anpbng the parties
as to whether those threats were safety related, or whether they
were made in connection with M. Jackson's discharge of M. Pool e
and the respondent's Saturday work requirenment policy. If M. Cox
can establish that his threats were safety related, they were
protected activity, and the respondent woul d be prohibited from
retaliating against M. Cox for those threats. A discussion of
these issues appears later in this decision

M. Jackson's Motivation for M. Cox's Discharge

The evidence in this case establishes that the respondent
operates a small, non-union nmne, and it is undisputed that as
its president, M. Jackson exercised practically autononous
authority to hire, fire, and discipline the work force, and that
he fixed conmpany policy with respect to work assignments and
ot her personnel matters. The evidence al so establishes that the
only managenent official involved in the decision to discharge
M. Cox was M. Jackson. M. Cox has not rebutted the fact that
M. Jackson acted al one in making that decision, nor has he
rebutted the fact that all enployees were aware of the fact that
notwi t hstandi ng the presence of other co-owners who worked the
m ne, M. Jackson was "the boss."

The record establishes that both M. Jackson and M. Cox are
men of |imted educational backgrounds. Further, after view ng
them on the stand during the course of the 3Adays of hearing in
this case, they inpressed me as strong-willed personalities who
do not shy away from nmeking their respective points of view known
to the court or to trial counsel who represented them During the
course of the hearing, M. Jackson was quick to personally
respond to M. Cox's counsel's suggestion that he may have been
under the influence of tranquilizers during his testinony, or
that he was not telling the truth (Tr. 203A205). Likew se, M.
Cox displayed a simlar tenperament in responding to some
gquestions fromthe court, and during certain periods of
cross-exanmi nation testing his credibility. In short, they
i mpressed ne as two individuals, who given the right conditions,
are prone to anger, and would not hesitate to becone
argunmentative in their efforts to persuade each other as to the
correctness of their respective
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positions. Under the circunstances, | find credible the testinony
in this case that although M. Cox and M. Jackson generally got
along with each other, they were both prone to |losing their
tenper, and at times cursed each other and otherw se took out
their anger and frustrations on each other.

Al t hough the record indicated some prior differences between
M. Cox and M. Jackson, | cannot conclude that there is any
evi dence to support any overt hostility or aninmus by nne
management towards M. Cox, or any disparate treatment of M. Cox
because of his asserted safety concerns. To the contrary, |
conclude that M. Jackson exhibited a high |evel of tolerance
towards M. Poole and M. Cox. M. Jackson hired M. Cox when he
was out of work, and he subsequently hired M. Cox's nephew
M chael Poole after M. Cox asked M. Jackson to give hima job.
The respondent advanced M. Pool e noney when he was in need after
a death in his wife's fanmily, and al so sponsored M. Cox's
daughter in a beauty contest with a nonetary donation. During a
| ay-of f period, M. Jackson accommdated M. Cox through certain
earni ngs statenments to enable himto draw unenpl oynment, and took
hi m back after the lay-off. M. Jackson also allowed himto
change shifts to neet a doctor's appointnment. Although Saturday
work was treated as a regularly schedul ed work day by nmanagenent,
it nonethel ess conpensated mners for Saturday work by paying
t hem prem um pay.

The record establishes that between February, 1984 and My,
1985, M. Pool e had an absenteei sm problem and he was warned on
several occasions that he would be discharged if his attendance
did not inprove. Although both M. Poole and M. Cox were aware
of the fact that occasional Saturday and overtine work were
condi tions of enpl oynent, they nonethel ess voiced their
di spl easure over Saturday work, and nmade it known to nanagenent
and their fellow mners that they did not |ike to work on
Saturdays. M. Cox went further and advised several of his fellow
m ners that they did not have to work on Saturdays if they didn't
want to.

Al t hough M. Jackson considered M. Cox to be a good worKker,
he had several encounters with himover certain work assignnments,
and had to speak to himon several occasions about certain unsafe
practices. On one occasion, after warning M. Cox not to ride the
belt out of the mne, M. Cox continued to ride the belt, and M.
Jackson had to resort to shutting down the belt, forcing M. Cox
to wal k out of the mine. On other occasions, either M. Jackson
or M. Blankenship warned M. Cox about working under unsupported
roof and bolting out of sequence. On yet another occasi on when
M. Cox failed to show
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up on a schedul ed Saturday work day, and was taken off a roof
bolter at the suggestion of an MSHA inspector because he had been
i nvolved in four roof bolt accidents, M. Cox became upset to the
poi nt where M. Jackson threatened to give himan "unsatisfactory
work slip,” only to recant and allowed himto return to work. As
a matter of fact, after this incident, M. Cox was reassigned to
wor k buil di ng stoppings. However, out of consideration for his
back condition, M. Blankenship, whom M. Cox considered his
friend, interceded on his behalf and transferred himto work on a
scoop, and M. Jackson agreed to the transfer.

In his original conplaint filed with MSHA, M. Cox adnmitted
that he and M. Jackson "had been at odds before because of the
way the mne run." Bobby Carpenter testified that M. Cox "did a
Il ot of hollering" to M. Jackson and to M. Bl ankenship, and that
M. Cox conpl ai ned about how the mine was bei ng managed, and
about managenment decisions that were unrelated to safety (Tr.
269). Foreman Bl ankenship testified that he considered M. Cox to
be "a bully,"” and that M. Cox had at one tine "threatened to
whip me in front of the other men" (Tr. 157). Johnny Stafford
testified that on one occasion, M. Cox "threatened to kick ny
butt,"” and challenged himto a fight (Tr. 292). M. Jackson
testified that he warned M. Cox about his tardiness to work and
his conpl ai nts about how M. Jackson was nanagi ng the mne. M.
Jackson confirnmed that M. Cox was the only enpl oyee who caused
hi m probl ens, and that M. Cox's threats "to whip his ass" upset
him M. Jackson also confirned that while he considered M. Cox
to be a good worker, M. Cox had problens in taking orders, did
things the way he wanted to, resented authority, and that after
the incident in June 1984 when he was taken off the roof bolter,
M. Cox resented doi ng what was asked of him and resisted any
Saturday work. Yet, given all of these prior incidents which I
bel i eve woul d gi ve nm ne managenent reasonable pause to reflect as
to whether or not M. Cox should continue in its enploy, M.
Jackson did not fire M. Cox.

In his initial conplaint filed with MSHA, M. Cox nade a
statenent that M. Jackson "tried to fire me on June of 1984
because of safety in the mnes.” M. Cox also asserted that
m ners have been laid off because of their safety conplaints.
However, during the hearing, M. Cox admitted that M. Jackson's
purported attenpts to fire himanounted to M. Jackson's intent
to give M. Cox an "unsatisfactory work" slip for not working on
a schedul ed Saturday, and because of M. Cox's protests after
bei ng taken off the roof bolter. M. Cox admitted that M.
Jackson's proposed disciplinary action resulted from M. Cox's
refusal to work on Saturday
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because he had to bale hay. M. Cox further admitted during the
hearing that he knew of no miner who was ever laid off and not
call ed back to work because of any safety conplaints nade to
managenent (Tr. 183A184). Thus, M. Cox's testinony during the
hearing belies his prior conplaint statenents that M. Jackson
threatened to fire himfor safety reasons, and that m ners have
been laid off for making safety conplaints, and raises a serious
guestion as to his credibility.

The aforementi oned June 1984 incident took place
approximately 8 nonths before M. Cox's discharge. It was at that
time that M. Cox purportedly nade the statement to M. Jackson
that "we are going to run the mne the way the | aw says," and
when foreman Bl ankenship purportedly told M. Cox "don't do
anything to make me fire you." | cannot conclude that the
purported statenent by M. Cox was a threat to conplain to MSHA,
nor can | conclude that M. Bl ankenship's purported response
anounted to a threat to fire M. Cox for any threats to go to
MSHA. The June 1984 incident resulted fromM. Cox's refusal to
work on a Saturday when he had other things to do, and his
removal fromthe roof bolter at the suggestion of an MSHA
i nspect or because he was "accident prone." M. Cox was angry
because he first believed M. Jackson took himoff the bolter to
puni sh himfor not working on Saturday, and M. Jackson was angry
because M. Cox would not work and because an MSHA i nspector had
to speak to himabout his accident frequency rate involving M.
Cox's work as a bolter. Although M. Jackson assigned M. Cox to
wor k on stoppings, a job requiring much physical |abor, he
recanted after foreman Bl ankenship interceded on his behal f, and
out of consideration for M. Cox's back condition, M. Jackson
assigned himto a scoop. Gven all of these circunstances, |
concl ude that the June 1984 incident had nothing to do with M.
Cox's safety concerns or conplaints.

After the June 1984 incident, M. Cox began keeping a
journal in which he made entries concerning nmne conditions which
he believed were unsafe and in violation of the law. The journal
was kept for only 2 weeks, beginning in md-August through
Septenber 2, 1984, some 8 nonths before M. Cox's discharge. M.
Cox testified that he kept the journal at hone and intended to
use it as "insurance" in the event of any future adverse action
agai nst him However, M. Cox adnmitted that he never showed the
journal to anyone, including the MSHA inspectors to whom he
spoke, and there is absolutely no evidence that M. Jackson or
anyone el se in managenment ever knew about the journal. Although
M. Cox testified that he mentioned the journal to M. Jackson's
son, Kit, and that he "m ght have intended" for the son to tell
his father, | doubt
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that M. Cox woul d disclose his "insurance," which he kept at
hone, at a tinme when his job was not in jeopardy. G ven the |ack
of any credible evidence or inference that M. Jackson knew about
the journal or M. Cox's visits with the inspectors, | conclude
and find that these events played no role in M. Jackson's
decision to discharge M. Cox.

M. Cox admitted that he told some of his fellow mners that
they did not have to work on Saturdays. Although he denied
telling themthat the conmpany could do nothing about it because
of the "labor board,"”™ M. Cox further admitted that he told the
mners "if you' ve got other things that you want to do, just
don't conme in to work" (Tr. 128A129). Donnie Crumtestified that
M. Cox told himthat he was not going to work on Saturday, May
11, 1985, and that if the respondent forced himto, "the | abor
board woul d take care of it and the conpany couldn't do anything
about it" (Tr. 233). Wlliam Giffin testified that he worked a
| ot of overtine on Saturdays, and that M. Cox called hima
"conpany suck" for doing so (Tr. 284). | find all of this
testimony to be credible, and it |ends credence and support to
M. Jackson's assertions that M. Cox was trying to underm ne his
authority with respect to his policy concerning Saturday work
requi rements.

During his direct testinmony, M. Cox confirmed that M.
Jackson told himon Saturday, May 11, 1985, that he was tired of
M. Poole "laying off" the job, and that M. Cox was to inform
M. Poole to cone in and "pick up his tine." M. Cox also
confirmed that he placed the call to M. Pleasants in an attenpt
to get M. Poole's job back. At that point in tine, | am
convinced that M. Cox knew that M. Jackson had di scharged M.
Pool e because of his absenteeism and | so find. On
cross-exam nation, however, M. Cox stated that he was not under
the inmpression that M. Jackson "was fed up" with M. Poole over
hi s absences, and he believed that M. Jackson found an
opportunity to get rid of M. Poole because of his safety
conmplaints. | find M. Cox's inpression of his conversations with
M. Jackson to be contradictory, and find nothing in the record
to support M. Cox's opinion that M. Poole was fired for any
reason other than an absenteei sm probl em for which he was warned
many tinmes by M. Jackson.

M. Cox admitted that he disagreed with M. Jackson's
decision to fire his nephew, and that he told himso during their
conversation on Saturday, May 11, 1985. During that conversation,
M. Cox questioned M. Jackson's treatnent of M. Poole, and made
some comments about the attendance record of M. Jackson's son,
Kit. This provoked M. Jackson to the point where he infornmed M.
Cox that if he were unhappy with
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his decision to fire his nephew, he too could "pick up his tine."
At that point in time, | believe one could reasonably concl ude
that M. Jackson was in a nmood to fire M. Cox along with his
nephew, subject only to M. Cox's follow ng through with M.
Jackson's coment that he could "pick up his tine."

I have carefully reviewed all of M. Cox's statenents nade
to MSHA after his discharge and during the investigation of his
conpl aint, and nowhere do | find any statements by M. Cox that
he ever threatened to go to the "Labor Board" or any other m ne
enf orcenent agencies, that he ever intended to do so, or that he
ever told anyone in m ne managenent about any such purported
threats. M. Poole's prior statenments |ikew se contain no such
information. The only prior statement by M. Cox raising any
inference of a threat to go to MSHA is his assertion that "during
April 1985" he told M. Blankenship that he was going to speak to
an MSHA inspector on his next visit to the m ne about the roof
conditions. However, there is no evidence that M. Jackson knew
about this statement, and | cannot conclude that it had anything
to do with M. Cox's discharge.

At page four of his brief, M. Cox's counsel finds it
"significant” that in his deposition of Novenber 4, 1986, M.
Jackson inplied that M. Cox had threatened 20 tinmes to go to
MSHA. | have carefully reviewed M. Jackson's testinony in that
deposition and cannot conclude or infer that M. Cox threatened
to go to MSHA. M. Jackson testified that M. Cox threatened to
go to the "Labor Board" about his discharge of M. Poole, and
that M. Cox told himthat he could not require anyone to work on
Saturday if they did not want to, and that he could not fire M.
Poole for refusing to work on Saturday. M. Jackson further
testified that it was in this context that M. Cox threatened

that the "Labor Board will eat ne up," and M. Jackson further
testified that he had no idea who M. Cox was tal king about when
he used the term "Labor Board" (Tr. 35A38). | find M. Jackson's

testimony to be credible, and | conclude that M. Cox's prior
threats to go to the "Labor Board" concerned matters unrelated to
any safety concerns on his part.

I find that the respondent’'s policy prohibiting its
enpl oyees from contacting the Brooks Run Coal Conpany on
manageri al deci sions and policies nade by the respondent was well
known anong the workforce, including M. Cox. M. Jackson had
previ ously warned the workforce that any further contacts with
Brooks Run woul d be viewed by himas an effort to question or
underm ne his operational authority to run his own mne and woul d
be consi dered a dischargeable offense. M. Cox admtted
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that at the tine he placed the call to M. Pleasants on May 11,
1985, he did not identify hinself to M. Pleasants out of fear
that his job would be jeopardized for placing the call (Tr. 159).
Thi's supports ny conclusion that M. Cox was aware of the policy
and that he was concerned that his violation of this policy could
cost himhis job.

The crux of M. Cox's case lies in the tel ephone call he
pl aced to M. Pleasants on Saturday, May 11, 1985, after a heated
t el ephone exchange with M. Jackson over the discharge of M.
Poole. At that tine, M. Cox said nothing to M. Jackson about
going to MSHA or "to the agencies" about any of his conplaints,
or about M. Jackson's discharge of M. Poole. M. Jackson cane
close to discharging M. Cox at that point in time, but did not
do so. However, M. Jackson told M. Cox in no uncertain terns
that if he (Cox) were not satisfied with his decision to fire M.
Pool e, that he too could "pick up his tinme." Had M. Cox taken up
the offer and "picked up his tine," | believe one could
reasonably conclude that M. Jackson also fired M. Cox for
questioning his decision to fire M. Poole, and for questioning
hi s Saturday work policy.

M. Cox's assertions that he and M. Pool e had al ways
intended to go to MSHA and to other appropriate mne enforcenent
agencies are rejected as self-serving declarati ons nade by M.
Cox after he found hinself out of a job. Wwen called in rebuttal
at the hearing after testifying on direct, and after M. Cox's
testi mony, M. Poole asserted that he and M. Cox had al ways
intended to go to the "l abor board or the governmental agencies"”
regardl ess of whether or not they were di scharged. When asked
whet her he woul d have gone to MSHA if M. Poole were given his
j ob back, M. Cox relied "not right at that time" (Tr. 161). This
rai ses serious doubts in my mnd that but for his discharge, M.
Cox ever intended to file any conplaints with MSHA or anyone
el se.

M. Cox admitted that he placed the call to M. Pleasants in
order to attenpt to influence himto intercede with M. Jackson
and save his nephew s job. M. Cox also admitted that he told M.
Pl easants that there would be trouble at his mne if M. Poole
were discharged (Tr. 158). M. Poole conceded that M. Cox placed
the call to M. Pleasants in an effort to convince M. Pleasants
to intercede with M. Jackson over his discharge. M. Poole
confirmed that M. Cox told M. Pleasants that there would be
trouble at his mne if sonething was not done about getting M.
Poole's job back (Tr. 282A283).
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M. Pl easants expressed serious concerns over M. Cox's threats
of trouble at his mne, as well as the other nines which supplied
coal to Brooks Run, and his concerns were over what he viewed to
be threats of |abor trouble by M. Cox over the discharge of M.
Pool e and the respondent’'s Saturday work policy. Although M. Cox
and M. Poole denied that M. Cox nade any statenents to M.

Pl easants whch nay have led M. Pleasants to conclude that M.
Cox was threatening a possible work stoppage at the m nes
supplying coal to Brooks Run, | sinmply do not believe them G ven
t he background of M. Cox's reluctance to work on Saturdays, his
prior threats to take that issue to the "labor board," and his
prior corroborated statements to other mners that they did not
have to work on Saturdays and that managenent could do nothing to
force themto work, | find M. Pleasant's version of his
conversation with M. Cox to be credible.

I conclude that M. Cox's telephone call to M. Pleasants
had nothing to do with any safety concerns on the part of M. Cox
or M. Poole. The call was clearly made in an attenpt to
i nfluence M. Pleasants to intercede on behalf of M. Poole and
to pressure M. Jackson to rescind his discharge of M. Poole.
M. Cox's threats of trouble at the m nes which supplied coal to
Brooks Run, and his threats to "go to the agencies" if M. Poole
were not given his job back, were not made by M. Cox out of any
safety concern. | conclude and find that M. Cox's tel ephone
contact with M. Pleasants, and his threats in connection with
M. Pool e's discharge and the respondent's Saturday work policy,
were clearly in violation of M. Jackson's policy that no one was
to contact Brooks Run questioning managerial policy decisions
made by the respondent, and constituted unprotected activity for
which M. Cox could be justifiably dism ssed.

M. Pleasants testified that when he advised M. Jackson of
M. Cox's telephone call, M. Jackson confirmed that he had fired
M. Pool e because of his absenteeism Wen M. Pleasants advised
M. Jackson that the caller had al so conplained that the
respondent's Saturday work policy was interferring with his
little | eague coaching duties, M. Jackson inmedi ately recogni zed
that the caller had been M. Cox and stated to M. Pleasants that
"1 discharged one man, but now there will be two." M. Jackson
explained to M. Pleasants that he was discharging M. Cox for
"going over his head" with his conplaints to M. Pleasants. |
believe that M. Jackson made the decision to discharge M. Cox
as soon as he learned that it was M. Cox who had placed the call
to M. Pleasants, and that he did so because of that contact, and
not because of any threats by M. Cox to "go to the agencies"
with any safety conmplaints. |
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believe that M. Jackson was fed up with M. Cox and M. Pool e,
and that M. Cox's call to M. Pleasants, which canme shortly
after M. Jackson's call to M. Cox in which they exchanged
heat ed words over M. Poole's discharge, and the Saturday work
policy, was sinply too much for M. Jackson to tolerate, and he
reacted swiftly by making the decision to fire M. Cox.

The conpl ai nant's argunents that M. Jackson decided to fire
M. Cox only after being infornmed by M. Pleasants of M. Cox's
threats "to go to the agencies" with his conplaints of unsafe
practices in the respondent's mne are rejected. | have revi ewed
M. Pleasants prior nmenorandum of June 18, 1985, docunenting his
t el ephone conversation with M. Cox, and find not hing
i nconsi stent with M. Pleasants' testinmony during the hearing.
The menorandumis not a verbatimrecord of the conversation in
gquestion, and it was prepared over a nmonth after the call. |
believe the nmenorandumis a sinply record of the call, and |
cannot conclude that it supports any inference that M. Jackson
decided to fire M. Cox after being advised of M. Cox's threats
"to go to the agencies.” Gven M. Jackson's frustration with M.
Cox and M. Pool e because of their failure to work on Saturday,
M. Jackson's prior exchange with M. Cox over the discharge of
M. Poole, and M. Cox's tel ephone contact with M. Pleasants, |
believe M. Jackson's testinony that M. Cox's threats to go to
the agencies or to MSHA had nothing to do with his decision to
fire M. Cox.

I find M. Jackson's version as to why he di scharged M. Cox
to be credible. | further conclude and find that M. Jackson was
justified in discharging M. Cox for attenpting to underm ne and
interfere with his authority with respect to the Saturday work
policy, his decision to discharge M. Poole, and M. Cox's
vi ol ation of conpany policy with respect to contacts with the
Brooks Run Coal Conpany. | further conclude and find that each of
these occurrences, taken as a whole, constituted "unsatisfactory
service," and support M. Cox's discharge.

CONCLUSI ON AND ORDER

In view of the foregoing findings and concl usions, and after
careful consideration of all of the credible evidence and
testi nony adduced in this case, | conclude and find that the
conpl ainant has failed to establish a prim facie case of
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di scrimnation on the part of the respondent. Accordingly, the
conplaint 1S DISM SSED, and the conplainant's clains for relief
ARE DEN ED.

CGeorge A. Koutras
Adm ni strative Law Judge



