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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges

JI M WALTER RESOURCES, | NC., CONTEST PROCEEDI NGS
CONTESTANT
Docket No. SE 86-141-R
V. Order No. 2811695; 9/22/86
SECRETARY OF LABOR, Docket No. SE 86-142-R
M NE SAFETY AND HEALTH Order No. 2811621; 6/23/86
ADM NI STRATI ON ( MsSHA) ,
RESPONDENT No. 5 M ne
DECI SI ON

Appearances: R Stanley Mrrow, Esq., Birm ngham Al abang,
for Contestant;
Wl liam Lawson, Esqg., Ofice of the Solicitor
U. S. Department of Labor, Birm ngham Al abanmms,
for Respondent.

Bef or e: Judge Melick

These consol i dated cases are before me upon the applications
for review filed by JimWlter Resources Inc., (JimWlter)
pursuant to section 107(e)(1) of the Federal Mne Safety and
Health Act of 1977, 30 U.S.C. O 801 et. seq., the "Act," to
chal | enge the issuance by the Secretary of Labor of two "inmm nent
danger"” withdrawal orders under section 107(a) of the Act.(FOOTNOTE 1)
At hearing the parties elected to proceed on stipulations of
fact. The issue before me is whether an "imi nent danger" existed
as alleged and within the framework of the stipul ated evidence.
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DOCKET NO. SE 86A141AR

The order in this case, No. 2811695, issued Septenber 22,
1986, reads as foll ows:

Met hane in excess of 1.5 per centum was detected not

| ess than 12 inches fromthe roof face and ribs in the
face of the No. 4 entry in the 005 section. AG 70

nmet hane detector with a probe was used; however a
bottl e sanple could not be taken due to the face being
cut beyond the |l ast row of roof bolts and the area was
not supported with roof bolts.

The agreed stipulations of fact are as foll ows:

In the face area in the No. 4 entry, inby the | ast open
crosscut, 3 neasurenents of methane were taken. Those 3
nmeasurenents in the face area were 1.7% nethane, 1.8%
nmet hane and 2. 0% net hane, and that the m ners had not
been withdrawn fromthis area . . . . the readings were
taken with a hand-hel d nmet hanometer; they were not

bottle sanmples.™ (Tr. 71).

It was subsequently also stipulated that "the air was tested
in a working place."

Section 3(j) of the Act defines "inmm nent danger" as "the
exi stence of any condition or practice in a coal or other m ne
whi ch coul d reasonably be expected to cause death or serious
physi cal harm before such condition or practice can be abated."”
The Secretary argues in his post-hearing brief that the presence
of 1.5 volunme per centumor nore of nethane in the air at any
wor ki ng place constitutes such an "imm nent danger" per se.
According to the Secretary an "imm nent danger" is thereby
established and warrants the issuance of a section 107(a)
wi t hdrawal order under the authority of section 303(h)(2) of the
Act. (FOOTNOTE 2)
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The Secretary argues that the fornmer Departnent of Interior
of M ne Operations Appeals (the Board) found in Pittsburgh Coa
Co., 2 IBMA 277 (1973), that the issuance of an "immi nent danger”
wi t hdrawal order under section 104(a) of the Federal Coal M ne
Heal th and Safety Act of 1969 (the virtually identica
predecessor to section 107(a) of the Act) was nandated by the
presence of the factors set forth in section 303(h)(2). In the
Pittsburgh Coal Co. decision the Board adopted the analysis in
the decision of the judge bel ow concerning the relationship
bet ween an "i mm nent danger" w thdrawal order and section
303(h)(2) (of the 1969 Act). The judge's analysis was as foll ows:

Under section 104(a) an inspector "shall issue" a

wi t hdrawal order to clear designated m ne areas if upon
i nspection a condition of inmm nent danger is found to
exist. In simlar |anguage the latter part of section
303(h)(2) provides for a withdrawal of m ners, though
it does not express itself in ternms of inmnent danger
By requiring a withdrawal of mners upon the detection
of a 1.5 volume per centumthe Act seems to be

recogni zing a condition of immnent danger

As defined in section 3(j) of the Act, "inmm nent danger
i ncludes a condition which could reasonably be expected
to cause death or serious physical harm before such
condition * * * can be abated." If Congress has
deternmined by statute that a 1.5 volume per centum
reading is sufficient to require the drastic action of
wi t hdrawal , then it nust be because the situation was
vi ewed as one of imm nent danger. Congress in 303(h)(2)
has intentionally left no roomfor doubt or discretion
in what it viewed as an inm nent danger. Considering
the nature of the gas, the perilous conditions created
by it, and insignificant quantum of energy necessary to
cause an ignition - there is a sufficient basis to
characterize a 1.5 percent concentrati on as one of

i mm nent danger.

The seriousness with which congress viewed the met
probl em can be seen by the 303(h)(1) requirenent of an
initial preshift exam nation for the gas to be repeated
at twenty mnute intervals thereafter. The deadly
history of the gas in the last thirty years bears anple
witness to the intent of Congress to reduce this mmjor
cause of death. [footnote omitted] It can reasonably be
inferred that the withdrawal requirenent of 303(h)(2)
presunes the existence of a condition of imm nent
danger. This being the case, the issuance of an 104(a)
order woul d appear to be the appropriate

Boar d

hane
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met hod of notifying an operator of what is required of himunder
the Act, where he has not upon his own initiative withdrawn the
m ners fromthe area affected by the nethane.

In addition the Board observed in its decision that:

"[1]n the section-by-section analysis of section
204(h)(2), subsequently enacted as section 303(h)(2) of
the Federal Coal Mne Health and Safety Act of 1969,
the report of the Senate Comrittee [footnote omtted]
states as follows:

* * * |f the air contains 1.5 percent of nethane,
wi t hdrawal of the miners by the operator or inspector,
if he is present, is required * * * Long experience
has shown that the nethane, when present is dangerous.
The expl osion range is between 5 and 15 percent. Once
it reaches 1.5 percent it can accunul ate rapidly. Thus,
action nust be taken pronptly before it reaches 1.5.
percent. (Enphasis added)

In our view this expression of Congressional intent is
sufficient to override the argunments advanced by the
appel lant and to sustain the Judge's decision on this
poi nt."

VWhile this Commission has stated in Secretary v. Pittsburgh
and M dway Coal M ning Conpany, 2 FMSHRC 787 (1980) that it would
exami ne anew the question of what conditions and practices
constitute an "imm nent danger" the | egal analysis of the Board
concerning the issuance of "imm nent danger"™ withdrawal orders
under the conditions set forth in section 303(h)(2) is persuasive
and | accordingly apply that analysis to this case.

It is not disputed in this case that there was at least 1.5
vol une per centum of nethane in the air in the face area in the
No. 4 entry inby the | ast open crosscut and that the miners
therein had not been withdrawn. Wthin the above framework of |aw
an "imm nent danger” therefore existed and the w thdrawal order
was properly issued in this case pursuant to sections 303(h)(2)
and 107(a) of the Act. See al so Consolidati on Coal Conpany v.
Secretary of Labor, 4 FMSHRC 1960 (Judge Kennedy, 1982).

DOCKET NO. SE 86A142AR

The order in this case, No. 2811621, also issued under
section 107(a) of the Act reads as follows:
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The net hane content when tested not |less than 12 inches fromthe
roof face or ribs was in excess of 1.5 volunme per centumin the
No. 1 entry 1.5% No. 2 entry 1.3% No. 3 entry 1.5%and No. 4
entry 1.8% on the No. 3 section. Air sanple was coll ected.

The order was nodified on June 24, 1986, the date follow ng
its issuance, to identify the area affected as the "No. 3 entry
i nby spad No. 4386 crosscut right and face of No. 4 entry inby
No. 4386 spad."

The parties again stipulated the facts at issue and those
stipulations are as foll ows:

Met hane concentrations in the No. 1 entry was 1.5% in
the No. 2 entry 1.3% in the No. 3 entry 1.5% in the

No. 4 entry 1.8% . . . . the section was not producing
coal at the time of the inspection; that power was
energi zed on the battery charger, . . . that the crew

of miners was inby the |last open crosscut working on a
rock fall which occurred in the face of No. 4 entry.
No. 5 mine is subject to the 5Aday spot inspections
pursuant to section 103(i) of the Act and M. Gaither
was inspecting the m ne subject to spot inspection.”
(Tr. 60, 61, 67).

It was later further stipulated that the "air was tested in
wor ki ng pl ace[s]."

Wthin the franmework of these stipulations and the
applicable | aw previously noted it is clear that an "imm nent
danger"” existed in those entries cited in Order No. 2811621 on
June 23, 1986. Accordingly this order was al so properly issued
under section 107(a) of the Act.

Order No. 2811621 was again nodified on September 22, 1986,
and that nodification (No. 2811621A2) reads as foll ows:

Met hane in excess of 1.5 per centum was detected in the
left and right split of air current returning off the
No. 3 section beginning at spad No. 2856 on left side
in No. 1 entry and spad No. 3855 on right side in No. 4
entry and extending inby to the Nos. 1, 2, 3, and 4
faces in No. 3 section. Bottle sanples were taken to
substantiate the findings. Order No. 2811621 dated
6A26A86 is hereby nodified to show area or equi pment to
be closed. Nos. 1, 2, 3, and 4 entries beginning at
spad No. 2856 in No. 1 entry across to spad No. 3855 in
No. 4 entry and extending inby to the Nos. 1, 2, 3, and
4, faces in No. 3 section.
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The parties stipulated the essential facts as foll ows:

[A]t Spad Number 3713, bottle sanple revealed 1.65
percent methane. At Spad Number 3897, bottle sanple
reveal ed 1.67 percent nethane. At the left regul ator
Nunber 3 section, bottle sanple revealed 1.7 percent

met hane. At Spad Nunber 4238, bottle sanple reveal ed
1.76 percent nethane. Power was on power center |ocated
at intake air. Power center was energi zed running a
drill for degasification under an MSHA approved

suppl enent to the ventilation plan, which was approved
on 8A18A86. At the tinme nmethane content was |ess than
1.0 percent in the area where the drill was placed, and
the aforementi oned areas where all within the areas

cl osed by the nodification dated 9A22A86 (Tr. 69).

It was subsequently further stipulated that the air was
tested "in a split of air returning froma working section."

The Secretary here argues that section 303(i)(2) of the Act
requires the issuance of an "inmm nent danger" wi thdrawal order
when the factors cited therein are found to exist, just as
section 303(h)(2) has been found to require the issuance of such
an order.

Section 303(i)(2) provides as foll ows:

If, when tested, a split of air returning from any
wor ki ng section contains 1.5 volunme per centum or nore
of nethane, all persons, except those persons referred
to in section 104(d) of this Act, shall be w thdrawn
fromthe area of the m ne endangered thereby to a safe
area and all electric power shall be cut off fromthe
endangered area of the mine, until the air in such
split shall contain |less than 1.0 volunme per centum of
nmet hane.

| agree with the Secretary. Section 303(i)(2) sets forth
criteria under which mners are to be w thdrawn under conditions
of "imm nent danger" equivalent to those set forth in section
303(h)(2). The rationale of the Pittsburgh Coal Co. case in
i ssuing "inmm nent danger" withdrawal orders under the authority
of section 303(h)(2) is accordingly applicable here as well. Thus
when the conditions set forth in section 303(i)(2) are found to
exi st an "inmm nent danger" also exists and a withdrawal order
pursuant to section 107(a) may properly be issued.

Accordingly order of w thdrawal No. 2811621 and its
nmodi fi cati on dated Septenber 22, 1986, were both properly issued
under section 107(a) of the Act and are hereby affirnmed.
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ORDER

Orders of withdrawal No. 2811698 and No. 2811621 (and the
nmodi fication thereto dated Septenber 22, 1986) are hereby
affirmed. The contests of those orders are accordingly denied.

Gary Melick
Adm ni strative Law Judge
e
~FOOTNOTE_ONE
1 Section 107(a) of the Act provides as foll ows:

If, upon any inspection or investigation of a coal or
other mine which is subject to this Act, an authorized
representative of the Secretary finds that an i mr nent danger
exi sts, such representative shall determ ne the extent of the
area of such mne throughout which the danger exists, and issue
an order requiring the operator of such mine to cause al
persons, except those referred to in section 104(c), to be
wi thdrawn from and to be prohibited fromentering, such area
until an authorized representative of the Secretary deterni nes
that such i nm nent danger and the conditions or practices which
caused such i mm nent danger no |onger exist. The issuance of an
order under this subsection shall not preclude the issuance of a
citation under section 104 or the proposing of a penalty under
section 110.

~FOOTNOTE_TWO

2 Under section 303(h)(2) of the Act when the air at any
wor ki ng place contains 1.5 volunme per centum or nore of methane
"al | persons, except those referred to in section 104(d) of [the]
Act, shall be withdrawn fromthe area of the mine endangered
thereby to a safe area, and all electric power shall be cut off
fromthe endangered area of the mine, until the air in such
wor ki ng place shall contain less than 1.0 vol une per centum of
nmet hane. "



