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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 86-101-M
PETI TI ONER A.C. No. 33-00646-05503-A
V. Sonerset Linme & Stone

EUGENE C. MCPHERSON
RESPONDENT

DECI SI ON APPROVI NG SETTLEMENT
Bef ore: Judge Koutras
Statement of the Case

This is a civil penalty proceedi ng under section 110(c) of
the Federal M ne Safety and Health Act of 1977, 30 U S.C. O
820(c), brought by the petitioner against the respondent Eugene
C. McPherson, m ne manager at the Sonmerset Linme and Stone M ne,
operated by Sonerset Linme and Stone, Inc., near Somerset in Perry
County, Chio. Respondent is charged as an agent of the corporate
m ne operator with know ngly authorizing, ordering, or carrying
out said operator's violation of mandatory safety standard 30
C.F.R [56.9003 cited in a section 107(a) A 104(a) Order No.
2513572 issued to the corporate m ne operator on May 13, 1985.
The order states as follows: "The brakes were inoperative on the
Hough No. 90 serial number 1037. This front end | oader is used in
the stone storage yard to | oad custoner trucks."

The petitioner states that pursuant to section 110(a) of the
Act, the nmine operator was assessed a civil penalty of $500 for
its violation cited in the order, and that it became a fina
order of the Comm ssion on Septenber 17, 1985, under MSHA
Assessment Offi ce Case No. 33A00646-05502.

In this proceeding, a civil penalty of $250 was proposed by
the petitioner against respondent MPherson for his alleged
vi ol ati on under section 110(c) of the Act. Respondent now
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advi ses that he no | onger wishes to contest this violation and
has tendered to the petitioner a nmoney order in the anmpunt of
$100 in full settlement of this proceeding.

This case was schedul ed for hearing in Zanesville, GChio, on
May 7, 1987. However, the petitioner has now filed a notion
pursuant to 29 C. F.R 0O 2700. 30, seeking approval of the proposed
settl ement.

Di scussi on

The petitioner submits that the alleged violation was
serious and that the respondent was grossly negligent in
aut horizing the cited end | oader to be operated with inadequate
brakes. However, in mitigation, the petitioner states that the
respondent advi ses that he is now 73 years old, has a heart
problem is unenployed, and is living off of social security.
Under these special circunstances, and in full consideration of
the civil penalty criteria under section 110(i) of the Act, the
petitioner submts that the settlement of $100 is reasonable and
in the public interest.
Concl usi on

After careful review and consideration of the pleadings,
argunents, and subm ssions in support of the notion to approve
the proposed settlement of this case, | conclude and find that
the proposed settlenent disposition is reasonable and in the
public interest. Accordingly, pursuant to 29 C.F.R 0O 2700. 30,
the notion IS GRANTED, and the settlenent IS APPROVED

ORDER

The respondent |S ORDERED to pay a civil penalty in the
amount of $100 in full satisfaction of the alleged violation in
guestion. Since it appears that the petitioner is in receipt of
said paynment, this matter 1S DI SM SSED.

George A. Koutras
Adm ni strative Law Judge



