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Statement of the Case

Thi s proceedi ng concerns a discrimnation conplaint filed by
t he conpl ai nant John Ervin Paugh agai nst the respondent pursuant
to section 105(c) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. 0O 801 et seq. M. Paugh filed his initial
conplaint with MSHA on May 5, 1986. Followi ng an investigation of
his conplaint, MSHA determ ned that a violation of section 105(c)
had not occurred, and notified M. Paugh of this finding by
letter of June 27, 1986. M. Paugh then filed a tinmely conpl ai nt
with the Comm ssion pro se, but subsequently retained counsel to
represent him

M. Paugh alleges that the respondent harassed hi m because
of his concern for safety and because of his insistence on
foll owi ng safe work procedures, particularly with respect to the
ampunt of air over his roof bolting machine and the spacing of
roof bolts. M. Paugh contends that his discharge on March 10,
1986, was in retaliation for his safety concerns and conpl ai nts.

The respondent filed a tinmely answer to the conplaint, and
as an affirmative defense asserts that M. Paugh was di scharged
for fighting underground with another mner. A
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heari ng was held in Cunberl and, Maryland, and the parties have
filed briefs and proposed findings and conclusions. | have
consi dered these argunments in the course of ny adjudication of
this matter.

| ssue

The critical issue in this case is whether M. Paugh's
di scharge by the respondent was pronpted in any way by his
engaging in protected activity, or whether it was the result of
fighting in violation of conpany policy as claimed by the
respondent. Additional issues raised by the parties are
identified and di sposed of in the course of this decision
Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977, 30 U S.C
0 301 et seq

2. Sections 105(c)(1), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 0O 815(c)(1), (2) and

(3).

3. Commission Rules, 29 C.F.R 0O 2700.1, et seg.
Conpl ai nant's Testi nony and Evi dence

Ronald W Smith, confirmed that he worked as a tenporary
roof bolter with M. Paugh and M. Beckman on foreman Randy
Johnson's section until October, 1985, when he was laid off. He
considered M. Paugh to be a good and fast roof bolter who was
safety conscious and insisted on "doing things by the book" (Tr.
29, 52). M. Snmith stated that M. Paugh insisted on nmaintaining
the ventilation curtains to provide air over his roof-bolting
machi ne, that he was "real strict on air" and conplained to M.
Johnson about the lack of air "at |east once a day" (Tr. 29A32).

M. Smith confirmed that the scoop and feeder operators were
responsi ble for maintaining the ventilation curtains to insure
enough air on the section, and that air for the bolter was
provi ded by a fan and tubing which had to be noved as the bolting
cycl e advanced. He estimated that the noving of the fan resulted
in approximately 20 to 25 m nutes down tine for the bolter (Tr.
34).

M. Smith confirmed that he attended safety classes every
Monday norning, and received instructions in roof and rib
control, ventilation, and met hane detection procedures (Tr. 39).
When net hane was detected, M. Johnson would
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i nstruct soneone to tighten up the curtain or wash down the

nmet hane detectors on the mining machines (Tr. 39). M. Snmith
stated that he once conplained to M. Johnson about "snmoke from a
di esel scoop,” and that in 1982, he operated a scoop in cuts
where the roof had not been bolted, sonetines on his own, and
sonetines at the direction of mne superintendent Paul Tenney
(Tr. 44AA7). M. Snmith also stated that M. Johnson instructed
himto clean up some coal spillage or debris in an unbolted roof
area, and that this was a "comon practice to save tinme" (Tr.
48A51) .

On cross-exam nation, M. Smith confirmed that when he had
occasion to go under unsupported roof with his scoop, it was
equi pped with an overhead canopy whi ch shielded himfrom any
falls, and that the roof bolters were equipped with tenporary
roof support systenms (TRS), which is considered to be equival ent
to a supported top (Tr. 54). M. Smith further confirnmed that on
t hose occasi ons when M. Johnson asked himto work under
unsupported roof, he refused, and M. Johnson would do the work
hi nsel f (Tr. 59).

M. Smith conceded that he was aware of his right not to
work in an area where there may be an i nm nent danger, and that
he was aware of the respondent's "open door policy"” to speak with
m ne managenent if he were not satisfied with his foreman's
response to his safety concerns (Tr. 65). M. Smith confirnmed
that he stopped operating the snoking diesel scoop until it was
repai red. However, when he conplained to M. Johnson about the
snmoke, and he too "grouched" about it, but did not have the scoop
repaired until 2Amonths passed and anot her scoop was brought in
to the section (Tr. 69). He confirmed that the snoking scoop
conditions prevailed "sonmewhere in 1984" for about 2 nonths, but
after a new one was brought in, M. Johnson's section "was the
cl eanest and best section in the mne" (Tr. 72). M. Smth
confirmed that he had no gripe against M. Johnson, and had no
conpl ai nts about his safety procedures (Tr. 74). He al so
confirmed that M. Paugh was never disciplined because of his
frequent conplaints about the air (Tr. 75).

In response to further questions, M. Smth stated that M.
Johnson was "quick tenpered,"” that they sonetines argued over
safety matters, and one argunment over a cable splice resulted in
M. Johnson's suspension for 2 weeks after M. Smith and anot her
m ner conpl ai ned to managenent (Tr. 77). They al so argued about
the air, but M. Snmith conceded that this was not entirely M.
Johnson's fault because "the headings and things Iike that wasn't
right" (Tr. 77). M. Smith explained that since M. Johnson was
t he section boss, he was
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the recipient of the conplaints, and that he sonmetines took care
of the problems (Tr. 78). However, he could not recall any

i nstances when M. Johnson totally ignored or did absolutely
not hi ng about M. Paugh's safety conplaints (Tr. 84).

M. Smith stated that M. Paugh and M. Johnson did not get
al ong and "grouched" at each other (Tr. 85). In M. Snmith's
opi nion, M. Paugh was right "90 percent” of the time with regard
to his safety conplaints to M. Johnson, and he recalled an
incident in 1984, 2Ayears before M. Paugh's discharge, when M.
Paugh bolted for a shift without an operative TRS, and then
refused to continue bolting after arguing with M. Johnson (Tr.
88). On anot her occasi on when M. Johnson and M. Smth woul d
knock down curtains with their nmachines, M. Paugh would put them
back up, and he and M. Johnson woul d argue over this (Tr.
89A91) .

John Prinkey, rib bolter, confirmed that he has worked with
M. Paugh on M. Johnson's section, but was not working on March
5, 1986, because he was off with a back injury (Tr. 96). He
wor ked with M. Paugh and M. Beckman on the roof bolter, and M.
Paugh woul d shut the bolter down and refuse to bolt while the
ventilation fan was bei ng advanced and there was no air over the
bolter. When M. Paugh advised M. Johnson that he would not bolt
wi thout air, M. Johnson responded "well, you know, | can't force
you" (Tr. 98).

M. Prinkey stated that M. Beckman spent tinme "prying and
pi cki ng”" down ribs which he believed were unsafe, and that this
sl owed the bolting crew down to the point where M. Prinkey
conplained to M. Johnson and to superintendent Steve Polce. M.
Paugh and M. Beckman al so argued about the situation, and M.
Paugh told M. Johnson that M. Beckman was "goofing off" (Tr.
100). M. Prinkey and M. Paugh conpl ai ned because they did not
like to work overtine, and if they did not work fast enough to
prepare the area for the next shift, they would have to stay to
finish the bolting.

M. Prinkey considered M. Paugh to be a good roof bolter,
and he knew of no instances where M. Paugh would put in extra
roof bolts just to slow down (Tr. 101). M. Prinkey stated that
M. Johnson never instructed his crew to bolt without air, but
there were tinmes when the fan would be noved, without notifying
the crew, and this would result in an interruption to the air
(Tr. 102).

M. Prinkey stated that after M. Paugh's discharge, M.
Johnson stated that he "despised” M. Paugh (Tr. 103). M.
Prinkey confirmed that M. Paugh tried to follow all
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safety rules, but conceded that "a lot of times, he probably did
things wong. | do things wong" (Tr. 104).

On cross-exam nation, M. Prinkey explained the duties of
his roof bolting crew. He conceded that at tinmes M. Beckman was
sl oned down by water or when prying down a rib and nunerous tines
he taunted M. Becknman and made fun of himfor being slow and
they argued a lot over it (Tr. 106). M. Prinkey stated that no
one in managenment ever forced M. Paugh to work when there was no
air over the bolter (Tr. 106).

In response to further questions, M. Prinkey confirmed that
M. Paugh's reluctance to work with no air over the bolter
occurred during the interval when the fan was shut off and
advanced, and that M. Johnson was upset because M. Paugh woul d
not bolt without air (Tr. 110). However, M. Johnson never
i nsisted that M. Paugh continue to bolt with no air, but
generally griped about M. Paugh's unwillingness to do so (Tr.
110).

M. Prinkey stated that M. Beckman |iked to work overtime,
and it was his opinion that nost of the time M. Beckman woul d
"pick and pry" at the ribs deliberately to sl ow down the crew so
he could work overtime. This resulted in argunents between M.
Paugh, M. Prinkey, and M. Beckman (Tr. 111A112).

Jimmie K. Wlfe, confirmed that he had at one tine worked
with M. Paugh on M. Johnson's section as a bolter, and was
aware of "discussions"” between M. Paugh and M. Johnson over the
lack of air over the bolter while the ventilation fan was being
advanced. However, M. Wl fe was not aware that M. Johnson ever
ordered M. Paugh to continue bolting without air (Tr. 116).

M. Wlfe stated that sonmetine in 1984 or 1985 M. Paugh and
M. Johnson were involved in a dispute over a bolter which needed
repairs, and M. Johnson lost his tenper and he and M. Paugh
exchanged heated words and foul |anguage (Tr. 118). As a result
of that encounter, M. Paugh advised M. Johnson that he would
i nsi st that he have air over his bolter, and that the
rel ationshi p between the two changed and "they was sort of pretty
much on edge with each other" (Tr. 120).

On cross-exam nation, M. Wl fe conceded that he was not
assigned with M. Paugh on M. Johnson's section when the Mrch,
1986, suspension and di scharge of M. Paugh occurred, and since
he was not on the section since the spring or summrer
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of 1985, he had no opportunity to observe their relationship
during the period in question (Tr. 122).

M. Wlfe stated that while riding home fromthe mne with
M. Johnson after M. Paugh's discharge he stated to M. Johnson
that "You will never convince ne that you people did not take
advantage of this to get rid of a guy that has caused you a
hassl e because of safety," and that M. Johnson responded, "Well
I will have to admit that it is a |lot easier since he's gone"
(Tr. 130). M. Wlfe stated that when he worked as a bolter, he
continued to bolt while the fan was being nmoved, and did so
because of "pressure from supervisors.”™ M. Wlfe was of the
opi ni on that anyone who inhibited production by conpl aini ng about
saf ety was considered a "bawl baby," "conpl ai ner" or
"troubl emaker" (Tr. 131).

M. Wlfe stated that on those occasions when he was
requested to continue to bolt with no air while the fan was being
advanced, and refused, he was assigned to help nmove the fan. He
al so confirnmed that when he conplained to his section foreman
about safety, his concerns "were taken care of nore or less after
the horse got out of the barn" (Tr. 134). As an exanple, he cited
an i nstance when conplaints were made about the renpte contro
devices on a continuous-m ning machi ne, and al t hough m ne
managenent changed sone parts in an attenpt to find out why the
devi ce was mal functioning, the mner was not taken out of service
until after the mner operator Donnie Bray was injured when the
mal functi oni ng device resulted in his being pinned agai nst the
rib and injured (Tr. 135A137).

M. Wlfe stated that he has been reassigned from one
section to another, and found this unusual because npbst transfers
i nvol ve the whole crew, and not just one individual. He conceded
t hat managenent has the right to nake such reassi gnnments, and
whi | e he concluded that his transfer came about because he was "a
conpl ai ner, concerned about safety,"” he did not conplain because
his reassignments placed himin a better working environment (Tr.
139).

M. Wlfe confirmed that he has been "a rank and file" m ner
since June 1979, but that he served as a foreman on the m dnight
construction shift for approxi mately 7Anonths prior to that tine,
and was taken off that job because managenent did not believe he
was getting the job done. He denied that he holds any grudges
agai nst the respondent because of this, or because of the prior
m ner lay-offs, and confirnmed that the conpany treats himwell
However, when asked whether he "has an axe to grind" with the
conpany, he responded "I
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ground it a long tinme ago"” (Tr. 141). \Wen asked whet her he held

his removal as a foreman agai nst the conpany, he responded "I did
for a while, but it was the best thing that ever happened to nme"

(Tr. 142). M. Wl fe also confirmed that even though he has been

saf ety conscious and has filed safety conplaints over the past 7

years, he has not been disciplined and still has a job (Tr. 146).

Donal d W Bray, continuous-mniner operator, confirned that he
wor ked on M. Johnson's section with M. Paugh and M. Beckman.
M. Bray confirned that he was injured during the sumer of 1985
when he was pinned against a rib when the mner renote contro
device mal functioned. He also confirnmed that he had experienced
problems with tramr ng the machi ne and the renpote control device
prior to the incident, reported it to the head mechanic Tom
Scott, and that M. Scott "did the best he could" in
troubl eshooting the problens and in his attenpts to repair the
devices. He considers M. Scott to be a good nechanic, and did
not believe that he ignored his conplaints, and that he attenpted
to find the problem and make the necessary repairs (Tr. 156).

M. Bray confirned that the problems with the machine
occurred over an extended period of tinme, but they "would conme
and go," and he believed the problens were being addressed, and
that M. Scott was making an effort to find the problem Once the
acci dent occurred, the nmachine was i nmedi ately renoved from
service, dismantled, and thoroughly checked out (Tr. 164). M.
Scott subsequently advised himthat a short had been found in the
machi ne boomwi ring (Tr. 159).

M. Bray stated that he had no conplaints about M. Johnson
as a foreman, and considered himto be "fairly conscious safety
wi se." He confirned that M. Johnson has never ordered or asked
himto do anything that was unsafe, and stated "I don't think he
woul d do that" (Tr. 157). He further stated that "soneti mes maybe
I've done stuff on ny own that might not have been unsafe" but he
never really told nme, you know, to really put nyself in danger or
something like that" (Tr. 157).

Conpl ai nant's counsel proffered the testinony of Blaine
Fi ke, and stated that if called to testify, M. Fi ke would
testify that he was working on M. Johnson's section on March 5,
1986, and would confirmthat M. Paugh would stop the bolter when
there was no air while the fan was stopped and bei ng noved, and
that M. Johnson was suspended because of the faulty cable repair
i nci dent. Counsel also proffered
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the testinmony of Terry Lucas, who was |ikew se working on M.
Johnson's section on March 5, 1986. M. Lucas would testify that
M . Paugh "made conpl aints about or said he would not work

wi thout air™ (Tr. 165).

Respondent's Testinmny and Evi dence

Terry W Lucas, testified that in 1980 he was working as a
| aborer on the sane shift with M. Paugh and M. Harry Beckman.
M. Lucas stated that while in the process of noving a cable, he
and M. Paugh got into a dispute which resulted in a fight
between them He stated that M. Paugh hit him and that he held
M. Paugh down on the ground. M. Lucas stated that he "told John
to behave, calmdown . . . and after that, everything was all
right." M. Lucas confirmed that he and M. Paugh were rolling
around on the ground, and that M. Beckman had to separate them
The incident was never reported to the foreman, and M. Lucas
never discussed it with him M. Lucas further confirmed that he
was aware of the conpany rule on fighting, and that it is an
of fense for which one may be fired (Tr. 178A179). Since that
time, he has had no further disagreements with M. Paugh, and has
since worked with himmany tines (Tr. 186).

M. Lucas confirmed that he was present during the shift
when the incident of March 5, 1986, between M. Paugh and M.
Beckman occurred, but that he did not personally observe what
occurred. He found out about it when he | earned that foreman
Randy Johnson had taken them out of the mine. He asked M.
Johnson what had happened, and M. Johnson replied "It's went too

far this tine. |1've got to take them outside.” When M. Lucas
tried to talk M. Johnson out of taking them outside, M. Johnson
replied "No, |'ve got to do ny job. |'ve got to take them

outside" (Tr. 187).

M. Lucas stated that after M. Johnson took M. Paugh and
M. Beckman outside, he asked roof bolter Earl Sisler about the
incident, and that M. Sisler told himthat while he did not
observe M. Paugh "go across the bolter," he heard "the ruckus,"
| ooked up al ongside the bolter, and observed that M. Beckman had
M. Paugh up against the rib "slugging him (Tr. 187). M. Lucas
reiterated that he did not personally observe the incident, and
sinmply stated what M. Sisler told himabout the incident (Tr.
187A189).

Conpl ai nant John Paugh was call ed as an adverse witness by
the respondent. M. Paugh confirmed that general mnine foreman
St eve Pol ce tel ephoned hi mon March 10, 1986, and infornmed him
that he was fired for fighting. M. Paugh al so
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confirmed that he was aware of the conpany rul e prohibiting
fighting, and that if he engaged in fighting, it would be a
reason for discharging him (Tr. 191).

M. Paugh confirnmed that he does not |ike to work overti e,
and that he began work on a new section of the mne on the Monday
before his discharge. He also confirnmed that he lives 32 mles
fromthe mne, and prior to this tine he had been car pooling
"off and on," and that M. Polce inforned himthat in view of the
fact that he m ght have to stay and work overtime if his roof
bolting crew did not keep within two and one-half cuts ahead of
the continuous mner, that he was to drive his own car to work
(Tr. 192). M. Paugh stated that M. Polce's instructions was
not hi ng new to hi m because he drove hinmself to work many ti nmes,
and that he understood M. Polce to nean that he should not have
to depend on a car pool if he had to work overtine (Tr. 193).

M. Paugh denied that he ever made any statenents to M.
Si sl er about having to buy extra gasoline because of the
necessity of driving his own car to work, but admitted that he
told M. Sisler that "I wasn't crazy about working overtime" (Tr.
195). M. Paugh also denied telling M. Sisler that if he were
required to work overtinme he would make sure that he got nore
overtime (Tr. 195).

M . Paugh confirmed that he received a 40Ahour safety
trai ning course when he was first hired, and that he participated
in periodic safety meetings held every Monday norning before work
(Tr. 195). He also confirnmed that he was aware of his rights
under the Act, and understood that he was not required to work
under any unsafe conditions, and that there were severa
occasi ons when he turned off his roof-bolting machine as
necessary, and did not work when he believed there was
insufficient ventilation. On these occasions, while he did not
continue to bolt, he perfornmed ot her work.

M. Paugh stated that he refused to continue bolting a dozen
times during the 2 or 3Ayears prior to his discharge, and that he
wor ked on the bolting machi ne about 90 percent of the time during
this period. His refusal to continue bolting was limted to those
occasi ons when he did not believe that the ventilation over his
bol ti ng machi ne was adequate. Although he believed that the |ack
of ventilation was "al ways serious," he confirnmed that with the
exception of the dozen occurrences when he refused to operate the
bolter, the ventilation was not such a serious problemas to
cause himto discontinue bolting (Tr. 198).
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M. Paugh confirmed that he operated a roof bolter for 6 years,
and that he was aware of the respondent’'s "open door" policy, and
that if he had any problemw th his foreman, he could talk to
someone el se in managenent (Tr. 198). He confirmed that as part
of his safety training, he was told that the conpany wanted him
to al ways be careful and | ook out for safety, and that as an
under ground m ner, the conpany was concerned about his safety
(Tr. 199).

M. Paugh confirmed that he was an experienced roof bolter
and he stated that under good conditions he was able to conplete
five cuts of coal a day during his bolting cycle, installing
approximately four to six rows of bolts in each cut, with four
bolts in each row, and that this is usually considered to be a
good day's work (Tr. 199A200).

M. Paugh stated that he has conpl ai ned about the |ack of
ventilation over his bolter, and has discussed the matter with
general mine foreman Pol ce several tinmes, and with superintendent
Tenney a couple of times. He stated that over a period of 18
nont hs, he discussed this with M. Polce three or four tines in
his office, and six or seven tines underground (Tr. 202). On one
occasion after speaking with M. Polce, M. Polce informed him
that there were problens with the air, and said "If you can get
it, get it, and if you can't, you can't." M. Paugh stated that
he then "got the best air I could, . . . and later on, the air
was down, and | conplained to himagain" (Tr. 201). M. Polce
also told himthat "we was having trouble getting enough air on
the section” and that "it was hard to get enough air to the face.
But it could be done" (Tr. 202).

M. Paugh stated that M. Polce told himthat he wanted him
to continue bolting even if he (Paugh) believed there was
i nadequate ventilation. M. Paugh stated that this occurred
under ground approxi mately a nonth before he was di scharged. M.
Paugh expl ai ned that on one occasi on when the fan was down, he
shut the bolter off, and proceeded to deternine why the fan was
down. M. Polce was there and advised himto keep bolting and
that there was "plenty of air."™ M. Paugh stated that "I told him
there couldn't be enough air there if the fan wasn't running."
M. Pol ce took out his anenmoneter, and held it up, and M. Paugh
stated that "it just barely turned." M. Polce then said "Yeah,
there's plenty of air, get to bolting." However, the fan cane
back on, and M. Paugh started bolting again (Tr. 204).

M. Paugh stated that on occasi ons when the ventilation
curtain was down in the roadways where the buggi es and ram
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cars operated, air was cut off fromthe face or the bolter, and
M. Pol ce expected himto continue to bolt. M. Polce stated to
him"Bolt, or you're going to be taken off the bolter or find
anot her job," and M. Paugh informed M. Polce that he woul d not
bolt without air. M. Paugh expl ained further that he and M.
Pol ce woul d continue the argunment, but that he did not bolt

wi thout air, and eventually M. Polce "would get around to
getting the air" (Tr. 205).

M. Paugh stated that on another occasion in 1984 or 1985,
after conplaining to M. Polce, he was taken off M. Johnson's
section for 7 nonths "to keep nme and Randy Johnson apart™ (Tr.
207). M. Paugh stated that when he conplained to M. Johnson
about the ventilation, "he would get in an uproar about it" (Tr.
208).

M. Paugh conceded that he had never been disciplined prior
to his discharge, and he confirned that he worked for M. Johnson
for 3 to 4 years "off and on,"” and their relationship was not
good for 2 years. M. Paugh stated that while M. Johnson never
disciplined himduring this tinme, he made him "do extra things,"
and because of his conplaints, tried to limt his lunch hours to
10 to 15 minutes, rather than the usual half-hour. M. Paugh
conceded that |lunch hours may be shorter if work was required,
and he al so conceded that the "extra work" entail ed other work
assignments by M. Johnson when the roof bolter was down (Tr.
210). M. Paugh al so conceded that other crew nmenmbers were
sonetimes given other things to do. He also stated that M.
Johnson woul d assign himto stack tubing, advance curtain, rock
dust, and shovel the feeder while the bolter was down, while the
other two crew nmenbers "were standi ng there watching the mechanic
fix it." He asserted that this happened 8 to 12 tines during the
| ast year. He also conceded that at tines when he and M. Prinkey
were ahead of M. Beckman in their work, they would sit and drink
coffee waiting for himto catch up, if there was nothing else to
do (Tr. 212).

Wth regard to the altercation with M. Lucas in 1980, M.
Paugh denied that he threw a punch at M. Lucas, but that "we
wrestled.” M. Paugh described the incident as "horseplay," and
stated that he had forgotten the incident and could supply no
details (Tr. 215). M. Paugh conceded that he failed to include
in his conplaint to MSHA that he was fired for fighting, and he
did so "because | didn't think it would have anything to do with
it" (Tr. 222). He conceded that M. Polce told himthat he was
being fired for fighting underground, but supplied himwth no
details. M. Paugh also stated that when M. Johnson took him out
of the mne on
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March 5, he gave himno expl anation or reason for doing so other
than "he was just tired of the things that's being going on. He
took us outside to discuss it" (Tr. 224). After M. Polce called
himto informhimof his discharge, M. Paugh called M. Gearhart
and advised himthat he put his hand on M. Beckman's shoul der
(Tr. 226). M. Paugh conceded that he said nothing to M.

Gear hart about being fired for making any safety conplaints (Tr.
228).

M. Paugh denied that M. Beckman had hi m against the rib
"poundi ng" on him and the only explanation he could give with
regard to M. Sisler's testinony in this regard was that M.
Beckman "knocked nme against the rib when he went out past ne"
(Tr. 225). M. Paugh explained that he went around to M.
Beckman's side of the bolter, and placed his hand on M.
Beckman's shoul der to talk to himabout the spacing of the roof
bolts, and that M. Beckman "tore out past nme and knocked me up
agai nst the rib" (Tr. 225).

M. Paugh further explained his encounter with M. Beckman
as follows (Tr. 234A236):

Q In fact, you were in a hurry to go over and talk to
M. Beckman; weren't you? Because right after Randy had
leftAit was right after Randy had told you to go back
to work; wasn't it?

A. Yes.

Q And it was right after you said to M. Beckman, "I'm
going to get you, you son of a bitch"; wasn't it?

A. | don't recall.
Q What do you recall saying, M. Paugh, at that point?
A I think | called Harry a cry baby at that point.

Q And you don't think you called hima cry baby, son
of a bitch?

A. | don't remenber.

Q You nmight have; right?
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A. That's possible.

Q Al right. Now, then, M. Sisler was at the back of
t he machi ne; was he not?

A. Yes, he was.

Q And isn't it a fact that you wal ked right by M.
Sisler on your way to get to Harry Beckman?

A. Yes.

Q And isn't it a fact that, as you wal ked by M.
Sisler, you said sonething like, "Harry is a cry baby?"
"Harry is crazy?"

A. Yes; probably did.

M. Paugh confirmed that i mrediately prior to his encounter
with M. Beckman, he and M. Johnson di scussed the spacing of the
roof bolts, and that he told M. Johnson "You cover your ass;

I"I'l cover mne" (Tr. 255). M. Paugh confirmed that he and M.
Johnson were angry, and that M. Johnson told himto put the
bolts in "skin to skin," and to "Put as nany as you want up, as
long as you are safe" (Tr. 246A247). M. Paugh denied that he was
upset with M. Beckman about "ratting on him' to M. Johnson, but
admtted that he stated to M. Johnson "what's the problenf? Is
this cry baby conpl ai ning about ne" (Tr. 237). M. Paugh denied
that he pushed M. Beckman, and stated that he touched hi m hard
enough so that he knew soneone was behind him and that he did so
to get his attention over the noise of the machine (Tr. 244). M.
Paugh stated further that he went over to M. Beckman's side of
the machine sinply to have "a busi ness conversation” with him
and he confirmed that in a prior statenment to MSHA he stated that
he wanted to di scuss the spacing of the bolts with M. Becknman
(Tr. 250).

M. Paugh stated that after the incident with M. Beckman,
M. Johnson and M. Beckman returned to the area where he had
resunmed wor ki ng, and that M. Johnson asked him "what's goi ng
on." M. Johnson al so asked M. Beckman whet her he had told him
the truth, and M. Paugh denied that M. Johnson asked him
whet her he had hit M. Becknman, but admtted that it was possible
he told M. Johnson that he placed his hand on M. Beckman (Tr.
252A253) .
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M. Paugh denied that he and M. Prinkey had ever taunted or made
fun of M. Beckman in the past, and denied that they ever threw
grease over the machine at himwhile having coffee while M.
Beckman was working (Tr. 256A257). M. Paugh confirmed that the
day before he was suspended, his bolting crew had to stay and
wor k overtime because they were not caught up with the

conti nuous-m ni ng machine (Tr. 257).

M. Paugh testified as to his efforts to obtain enpl oynent
since his discharge, and he also testified as to the incident
concerning the broken down roof bolter. He denied that M.
Johnson had asked himto tell the mechanic to fix the machi ne,
and stated that M. Johnson asked himto tell M. Wlfe to tell
the mechanic to fix it (Tr. 259A265).

On cross-exam nation, M. Paugh conceded that nmanagenment's
"open door policy" was a good one, but "sometinmes it never
worked." He stated that "I1've seen guys go out to higher
authorities before and conplain, and cone back to the mne site,
and they would get transferred off of the section or put on dead
wor k" (Tr. 266A267). He explained the roof bolting sequence he
was followi ng on March 5, 1986, confirmed that he argued with M.
Beckman over the roof bolting pattern on that day, and stated
that he went around the machine to speak with M. Beckman about
it (Tr. 269).

In response to further questions, M. Paugh confirned that
he and M. Johnson had been at odds with each other "off and on"
from 1984 until he was discharged, and that their argunents
concerned the |lack of air over the bolter and short dinner
breaks, and that his conplaints to M. Polce about M. Johnson
resulted in M. Polce's transferring himto another section (Tr.
270, 272). M. Paugh denied any prior altercations with M.
Johnson, except for disagreements and m sunderstandi ngs, and it
was his inmpression that M. Johnson's work assi gnnments were
del i berately made to punish his bolting crew, and this is why M.
Pol ce took himoff the crew the first time (Tr. 274). M. Paugh
confirmed that he and M. Johnson had exchanged strong words nore
t han once, and when asked whet her or not M. Johnson ever invited
himto hit him M. Paugh responded. "He could have. He's a
pretty good instigator" (Tr. 274). M. Paugh denied that he
"despi sed" M. Johnson, but he believes that M. Johnson "had a
big part to do" with his discharge because he conplained to the
m ne foreman and superintendent about him several tinmes (Tr.
277) .

Harry L. Beckman, roof bolter, confirmed that on Wdnesday,
March 5, 1986, he was working on a crew with
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M. Paugh and M. Earl Sisler, and that M. Johnson was their
foreman. He recalled a nmeeting held on Monday, March 3, when work
in the new section began, and confirned that mne foreman Pol ce
told the crew that they would have to drive their own cars to
wor k and woul d have to stay and work overtime if they were nore
than 2 1/2 cuts behind the continuous mner. M. Becknan stated
that M. Paugh |later commented to himthat he wanted nore than an
hour of overtinme (Tr. 280).

M. Beckman confirned that he had worked with M. Paugh
since Cctober, 1985, up to the time of his discharge, and he
confirmed that M. Paugh drilled faster than he did and that he
had trouble keeping up with himat times (Tr. 282A283). M.
Beckman stated that on one occasi on when he was behind, M. Paugh
and M. Prinkey threw grease at himwhile he was working, but
they stopped after it hit himin the face and he warned themt hat
he woul d | eave the nine if the grease hit himin the eye (Tr.
283).

M. Beckman confirmed that M. Paugh was a fast worker "when
he wanted to be,"” and he expl ained the roof bolting procedures
and M. Paugh's work (Tr. 285A287). M. Beckman stated that
during the week in question, M. Paugh was "hol ding hi mup" and
was "standing around and tal king" rather than installing test
hol es. M. Beckman stated that M. Paugh told himthat since he
had to drive to work hinmself, "he wanted to fool around and get
the overtine." M. Beckman conplained to M. Polce and told him
what M. Paugh had said, and M. Pol ce advised himthat "he would
keep an eye on us" (Tr. 288). M. Beckman stated that the crew
had to stay and work an hour overtime on Tuesday, March 4, and
that he told M. Johnson about it on Wednesday, March 5. He
testified further as to the subsequent sequence of events (Tr.
292A295) :

And then, Randy canme up and | saysAhe said we was
getting behind. |I said, "Yeah, | know. John's over
there fooling around.” | said, "Now he's putting three
(3) pins in where he only needs two (2)." And | said,
"He's going to end up maki ng us have to stay again

t oday. "

So, then, Randy went over and tal ked to himor
sonet hi ng, and he shut the bolter off and said he would
measure them and then JohnAwhen he went up there, John
said, "What's the problen? Who's hol ding ne up; who's
hol di ng me up now?" And started holl ering.
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And he says, "Is he the problemover there, that cry baby,

a bitch?"

Q Who was he referring to when he said that?
A To ne.

Q Al right.

A. And Randy sai dAafter he measured it and stuff, Randy
said, "You guys do whatever you think is safe. | don't
care how many bolts you put in to make it safe, but get
back to work." And he said, "You guys think you can
wor k toget her?"

*kkhkkkkkkkk*k

A. Well, then, Randy left, and | started the bolter up
and then I went back to the controls, and John said
sonet hi ng about Ait sounded to nme |ike, over the

noi seAlike, "I'Il get you, you son of a bitch," or
sonet hing |ike that.

Q Did you say anything back to hinf

A. No. | just went, "Yeah," or sonething |like that
(indicating). | just started letting the TRS down and
started trammng the bolter up, and then John came over
and pushedA

Q Let me stop you there. When he said, "I'magoing to
get you, you son of a bitch," where was he? Was he over
on his side of the machine?

A. Yeah. He was up at his. He was just starting.

Q | think your testinmony was that you started to nove
t he TRS.

A. Yes.

Q Then, what happened after that?

son of



~845
A Well, | was getting readyAl was starting to tramthe bolter
and the next thing I knew, he said "You cry baby, son of a
bitch,”™ and hit me in the back and pushed ne into the bolter and
knocked ny hat off. And | turned around, and | pushed hi m back
like this (indicating), and the ribs ain't that w de
(indicating), and | turned around real quick, and he started to
lift his arns, and | grabbed his arns, because | thought he m ght
be trying to hit ne or sonething.

| just grabbed his arns and noved him aside, and | said

"Cet out." | said, "Get out of here," or sonething, and
noved himto the side, and | went and got Randy
Johnson.

Q Ckay. Did M. Paugh say anything to you as you were
| eaving to get M. Johnson?

A. No. | just took off.
VWhen did your hard hat fall off?
When he pushed ne into the bolter

What part of your body hit the bolter?

> O > O

It woul d have been ny chest.

M . Beckman stated that he found M. Johnson within 5
m nutes, and "I told himthat John pushed ne into the bolter,
cone over there and pushed nme into the bolter; knocked my hat
off." M. Johnson then proceeded with himto the bolter, shut it
off, and told himand M. Paugh "I'mtaking you outside. | can't
put up with this stuff underground"” (Tr. 296). M. Beckman stated
that later, while he and M. Paugh were in the shower room M.
Paugh said to him"You had better tell no lies, or they will fire
us both" (Tr. 297). M. Johnson |ater informed themthat he had
called M. Polce and inforned themthat they were both suspended
pendi ng an investigation and that he would escort them off the
property (Tr. 297). M. Beckman confirnmed that he and M. Paugh
left the mne in their vehicles, and that M. Johnson foll owed
them both off the mne property in his own vehicle (Tr. 298).

M. Beckman confirnmed that after he was suspended, he was
directed to appear at the mine on Friday, March 7, and he
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met that day with managenent representatives M. Gearhart, M.
Pol ce, M. Tenney, and M. Bill Pritt. M. Beckman stated that
after telling them what had occurred, he was told to go back to
wor k that same day, and he did (Tr. 299).

M. Beckman confirmed that M. Paugh was in a fight with M.
Terry Lucas in 1980, and he expl ained that while nmoving a belt,
t hey exchanged words and M. Paugh junped on M. Lucas and threw
himto the ground, and they westled around until soneone broke
it up and told themto "straighten up or you're going to get
fired."” Nothing further was said about the incident, and it was
not reported to the foreman because they would have been fired
(Tr. 300).

M. Beckman confirmed that he has never been harassed by M.
Johnson, that M. Paugh has never conplained to himabout being
harassed by M. Johnson, and he could not recall M. Paugh
rai sing any safety conplaints during any of the Monday safety
meetings (Tr. 301).

On cross-exam nation, M. Beckman confirmed that M. Sisler
was filling in for M. Prinkey on the crew during the week in
question, and he expl ained the work procedures and confirnmed that
for the 3 days during the week in question, M. Paugh seened to
be working slower than him (Tr. 301A306). He al so expl ai ned the
procedure for "spotting" and checking the bolting pattern, and
confirmed that he wasn't too happy with the manner in which M.
Paugh was hel ping himon the day in question (Tr. 308, 309A312).

M. Beckman confirmed that he conplained a lot to M.
Johnson and M. Pol ce about M. Paugh (Tr. 314). M. Becknman
confirmed that he told M. Johnson that M. Paugh had pushed him
agai nst the bolter, but that he could have said that a "big hit
on the back pushed nme in" (Tr. 316). He also confirnmed that he
told the nmanagenent team at the Friday neeting that M. Paugh
"either hit me or pushed nme in the back or sonething and knocked
me into the bolter"” (Tr. 318). M. Beckman confirmed that M.
Paugh did not "strike hinm and that they did not exchange bl ows.
VWhen asked whether they were in "a fight," he responded "No. |
turned around and grabbed his hands because | didn't know if he
was going to or not. | just grabbed his hands to try and protect
mysel f" (Tr. 323).

M. Beckman stated that after he was suspended, M. Prinkey
and other mners told himthat he too would end up being fired,
and that they harassed hi m because "I went and told on himfor
pushing me into the bolter." He stated
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further that the other mners "thought | ought to try to handle
it underground and just left it go, . . . and a lot of them was
. angry about it, and they gave ne a rough tine over it"
(Tr. 320A321). As a result of this, he spoke with M. Gearhart a
week or so later about it, and M. Gearhart stated to his
(Beckman's) wife that "they can tell us who to hire, but they
can't tell us who to fire," and that M. Beckman then told M.
Pri nkey about M. CGearhart's comment (Tr. 322).

Earl R Sisler, confirmed that on March 5, 1986, he was
working as a rib bolter installing rib boards on the sane crew
with M. Paugh and M. Beckman. M. Sisler confirnmed that M.

Pol ce advised the crew at the start of work on the new section
that they would have to drive their own cars to work if they had
to work overtinme. M. Sisler said that M. Paugh stated to himon
Monday or Tuesday evening of the week in question that "if he had
to drive the car by hinself, that he would work the overtine to
get gas noney" (Tr. 329A330). M. Sisler confirmed that the crew
had to work overtime on Tuesday, March 4, because "things sl owed
down, " but he did not conplain to M. Johnson (Tr. 332). He
confirmed that a few tinmes, M. Beckman had his bolting work
done, and the crew had to wait for M. Paugh to finish his
bolting (Tr. 331). M. Sisler confirmed that M. Beckman
conplained to M. Johnson about M. Paugh's bolting, and he
observed the three of themin a conversation on the day in
qguestion, but he could not hear what was said. After M. Johnson
|l eft the area, M. Paugh came around to M. Beckman's side of the
machi ne, past M. Sisler at a pace "nore than normal," and
commented to himthat "Harry's a dam cry baby" (Tr. 335). M.
Sisler further explained (Tr. 335A336):

JUDGE KOUTRAS: But when M. Paugh cane around the back
of the nmachine and made the conment to you about Harry
being a cry baby, what was his deneanor? | mean, was he
angry; was he mad? Was he running towards M. A

THE W TNESS: He was upset.

JUDGE KOUTRAS: He was upset. \Wat made you believe he
was upset?

THE W TNESS: Well, just prior to that, when they were
up at the front of the bolter, the tal kingAlike | say,
you could | ook up there
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and seeAl i ke John was tal king back to the boss.

M. Sisler stated that he saw no punches thrown, and that he
could only see M. Paugh and M. Beckman from the wai st up over
the machi ne, and that there was approximtely 3 feet between the
machi ne and the rib. M. Sisler confirmed that he did not see M.
Paugh push M. Beckman, and when asked to account for M.
Beckman's hat flying off, M. Sisler responded "he had to be
pushed into the controls or Harry flinched." M. Sisler did not
see M. Becknman go agai nst the machine, and stated "all | saw was
his hat came off, and then Harry turned and tried to secure
John's arns," and he saw that M. Beckman had M. Paugh by the
wists against the rib (Tr. 337A341).

M. Sisler believed that M. Paugh had no reason to go to
M. Beckman's side of the machine, and that if he w shed to speak
with himover the noise, he could have shut the machine off, or
tal ked across the machine (Tr. 343). M. Sisler confirned that he
made no attenpt to stop M. Paugh as he proceeded by him because
he didn't want to get involved, and he stated that "there was an
indication . . . that sonething was going to happen” (Tr. 344).
M. Johnson returned with M. Beckman within 3 or 4 mnutes, and
took them both out of the section (Tr. 345).

M. Sisler confirmed that he had worked for M. Johnson
about 3 nmonths, and had no safety conplaints about him He never
previ ously observed M. Johnson harass M. Paugh, nor had he
observed them argui ng or exchanging words (Tr. 346). M. Sisler
confirmed that he was interviewed by M. Gearhart, M. Polce, and
M. Pritt about the incident in question, and told themhis
version of the event as testified to during the instant hearing
(Tr. 349).

On cross-exam nation, M. Sisler explained the work
performed during the period in question, and confirmed that the
crew worked an hour overtine on Tuesday because they were behind
and within one row of bolts of finishing the cut. He al so
expl ai ned the nmeasuring of the cuts, and the bolting sequence
whi ch was foll owed (Tr. 353A359).

with M. Terry Lucas over the fighting incident because he did
not believe it was any of his business, M. Lucas "m ght have
mentioned it." When M. Lucas asked hi m whether any punches had
been thrown, M. Sisler said "I just said yeah, because | didn't,
you know, want to get involved."
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M. Sisler confirnmed that he did not actually see M. Beckman
punching M. Paugh (Tr. 361). When asked why M. Lucas woul d
testify that he did make such a statenent, M. Sisler said "He

probably really thought I nmeant it; . . . There was nothing to
it. It was just nore or less a joke, you know. | didn't want to
get involved init. I didn't want to say nothing in the respect

that it would get anybody else in trouble" (Tr. 363).

VWhen asked what he nmeant by the term"flinched," M. Sisler
expl ained as follows (Tr. 364):

A Well, if you get your back to someone and sonebody
conmes up on you that you don't know is about
(indicating), it would scare you, you know. It's out of
the blue, you know, you're not ready for it.

Q Are you saying you saw M. Beckman nove and his hat
fly of, and then you saw himturn around?

True.

And then, you saw himget M. Paugh's arnms?

> ©o »

True.

Section Foreman Carl Randall Johnson confirned that he was
suspended 2 or 3 years ago without pay for a week for making a
tenporary splice on a shuttle car cable, and for allowi ng nen to
roof bolt without a TRS systemon the bolter (Tr. 6). M. Johnson
confirmed that he was the section foreman on March 5, 1986, and
that M. Paugh and M. Beckman were the roof bolters, and M.
Sisler was the rib bolter. The crew was advi sed by m ne foreman
St eve Pol ce on Monday, March 3, that they would have to drive
their owmn cars to work if they were behind nore than 2 1/2 cuts
in their work and had to stay and work overtinme (Tr. 9). M.
Johnson confirned that the crew worked 1 hour overtinme on
Tuesday, March 2, because it got behind (Tr. 10). M. Becknman
told himthat overtime resulted from M. Paugh's "dragging his
feet,” and M. Johnson took this to mean that M. Paugh was
slowing up in putting in roof bolts (Tr. 12).

M. Johnson stated that on Wednesday, March 5, M. Polce
told himthat M. Beckman had conpl ained to himabout M. Paugh's
"foot dragging," and instructed himto "keep an
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eye on the bolters.” M. Johnson went underground to tell M.
Paugh that he was going to nove the fan, and while he was there
M. Beckman i nfornmed himthat M. Paugh was putting in too many
bolts and "dragging his feet.” M. Johnson observed that M.
Paugh was installing bolts in a three-bolt pattern, rather than
the normal two-bolt pattern and asked himabout it. M. Paugh
responded to M. Johnson "You cover your ass, and | will cover
mne." M. Johnson then told M. Paugh "if you need to put them
in skin to skin, put themin skin to skin." M. Paugh told M.
Johnson that the place he was bolting was too wi de and needed an
extra bolt, and M. Johnson took neasurenments and found that it
was 1 foot wider than the customary 16 foot width. M. Johnson
sensed there was friction between M. Paugh and M. Beckman, and
left to nove the fan (Tr. 14A18). M. Paugh accused M. Johnson
of holding up the crew and stated "It ain't none of us" (Tr.
14A18, 21).

M. Johnson stated that while he was noving the fan, M.
Beckman appeared and said "John hit ne," and he "was enptionally
shook up" and was "near to crying” (Tr. 19). M. Johnson took M.
Beckman back to the bolter and asked M. Paugh whether he had hit
M. Beckman and whet her he had been on his side of the bolter.
M. Paugh adnmitted that he went around the bolter to speak with
M. Beckman, but denied that he had hit him and gave no further
expl anation. Based on M. Beckman's account of the incident, M.
Johnson concl uded that he and M. Paugh had been fighting (Tr.
21). M. Johnson took them out of the mine and tel ephoned forenman
Pol ce and infornmed himthat they had been fighting underground.
M. Polce instructed M. Johnson to informthemthat they were
bot h suspended, and to escort themoff the mne, and that a
conpany representative would contact them M. Johnson i nfornmed
M. Paugh and M. Beckman that they were suspended and he
escorted themoff the property in their vehicles (Tr. 22A26).

M. Johnson confirned that he was intervi ewed about the
fighting incident by m ne managenent officials Gearhart, Pritt,
and Tenney on Friday, March 7, 1986, and that he told themthat
M . Beckman and M. Paugh had been fighting underground. M.
Paugh and M. Beckman were not present during the interview and
M. Johnson did not discuss whether or not they should be
di scharged (Tr. 28). M. Johnson did not know who nmde the
di scharge deci sion, but speculated that it was M. Polce or the
other officials (Tr. 41).

M. Johnson confirmed that M. Paugh was a good worker, and
that he did his work on his own without being told. M. Johnson
deni ed that he ever harassed M. Paugh or asked
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hi m or any other crew nmenbers to return to work before their
normal 30Am nute |unch break ended. M. Johnson also denied
assigning M. Paugh anynmore work than anyone el se was required to
perform (Tr. 29).

M. Johnson confirmed that M. Paugh was concerned about
mai ntai ning the ventilation over his roof bolter, but denied that
M. Paugh had ever nade any safety conplaints or that he had ever
disciplined himfor raising the ventilation issue (Tr. 33). M.
Johnson stated that on one occasion M. Paugh becane angry and
threatened to hit him and "I told him if he wanted to hit ne,
to go ahead and hit me" (Tr. 34). M. Johnson could not recall
any details of the incident. M. Johnson stated that on another
occasion, he was angry with M. Paugh because of his failure to
advise himthat his bolter needed repairing before going to |unch
(Tr. 30A31).

M. Johnson stated that while it was possible that he nmade a
statenment to M. Wbl fe that his job was easier since M. Paugh's
departure, he could not recall making the statenent. M. Johnson
stated further that during the conversation with M. Wlfe, M.
Wl fe nmade the statenment that the issue concerning M. Paugh's
di scharge "was not over yet," and that "If you are going to get
the conpany, you've got to get themon a safety violation. This
is the way you' ve got to get thenm (Tr. 35).

M. Johnson denied that he has ever ordered anyone to work
under unsupported roof. He confirmed that he has observed men
doing this but has called them back. If any place needed to be
scooped out under unsupported roof, he would do the job hinself
rat her than have soneone else do it (Tr. 40).

On cross-exam nation, M. Johnson confirmed that his prior
suspensi on occurred in approximately March, 1984, and he did not
know who had reported himto nmanagenent. He al so confirned that
the incident concerning M. Paugh's failure to notify himthat
his bolter needed repairs, and M. Paugh's threats to hit him
occurred prior to his suspension. Wth regards to M. Paugh's
prior threat, M. Johnson confirmed that he could tell by M.
Paugh' s deneanor that he was angry, and that his threat was only
verbal. M. Johnson stated that he is larger in statute (5 foot 9
and wei ghs 260) than M. Paugh and coul d take care of hinself,
but denied that he was afraid of M. Paugh or would strike back
if M. Paugh attenpted to strike him (Tr. 41A48).
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M. Johnson confirned that during the time M. Paugh worked on
his section he was transferred off several times during pillaring
wor k when the bolters were assigned to other sections where
bolting was required to be done. M. Johnson denied that M.
Paugh was ever transferred off his section by M. Pol ce because
he and M. Paugh could not get along (Tr. 48A49). M. Johnson
deni ed that he had ever ordered M. Paugh to rock dust, shovel
the feeder, or hang ventilation curtain before his |lunch break
was over (Tr. 49A52).

M. Johnson stated that he was not aware of any conpl aints
made about himto M. Polce by M. Paugh. However, he was aware
of an incident when the bolter was down, and M. Pol ce di scussed
it with M. Paugh and M. Beckman (Tr. 53A54). M. Johnson stated
that M. Beckman and M. Sisler conplained to himon Tuesday,
March 4, about M. Paugh's "foot dragging," and that M. Becknman
conpl ained to M. Polce about it (Tr. 58A61).

M. Johnson stated that when M. Beckman told himthat M.
Paugh had hit him he did not state that M. Paugh had pushed him
into the bolter. M. Johnson conceded that at that tine he knew
that there was a conpany policy against fighting, and that it was
an of fense for which one could be discharged. However, he denied
that the incident in question presented himwi th "a gol den
opportunity" to get M. Paugh fired (Tr. 75). M. Johnson could
not recall whether he told the managenent disciplinary conmittee
that M. Paugh denied hitting M. Beckman. He did tell themthat
M. Beckman stated that M. Paugh had hit him and that M. Paugh
clained he laid his hand on his shoulder (Tr. 87).

In response to further questions, M. Johnson stated that
M. Paugh "was a quiet person,” but he has seen himupset. He
deni ed that he and M. Paugh were constantly bickering or arguing
over the lack of air over the bolter. He denied that M. Paugh
conpl ai ned about this, but admitted that he knew it was "a sore
spot" with himbecause he had trouble with M. Paugh because he
woul d not help nove the fan. The fan wei ghed 600 pounds, and it
was everyone's job to maintain the ventilation. However, there
were tinmes when M. Paugh was bolting and was not aware that the
fan was down or being noved, and in such instances M. Johnson
did not expect M. Paugh to continue bolting, but did expect him
to help nove the fan and restore the ventilation. M. Johnson
stated that M. Paugh woul d know when its tinme to nove the fan
"when | let himknow' (Tr. 99).
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M. Johnson denied that he harassed M. Paugh, or that he
assi gned hi m ot her work when he was through bolting as a neans of
harassing him (Tr. 100). M. Johnson confirmed that on occasion
when M. Paugh's bolting crew was caught up with its work, he
woul d assign all of the crew to rock dust or whatever needed to
be done, and he treated all of themequally (Tr. 106). M. Paugh
did what was asked of him and did not conplain (Tr. 101).

M. Johnson confirnmed that when M. Beckman told himthat he
had been hit by M. Paugh, he did not ask himwhere he was hit,
and whil e he saw no physical evidence or bruises, M. Beckman was
"enotionally upset™ (Tr. 103).

M. Johnson stated that during the 2 or 3 years that M.
Paugh worked for him they "got along fairly well,"” and he
considered M. Paugh to be "a better than decent worker who never
said nuch" (Tr. 104). If M. Paugh conpl ai ned about not being
advi sed that the fan was being noved, or the |lack of air over the
fan, he conplained to the "hourly men" and not to him (Tr. 105).
M. Johnson had no know edge of any conplaints by M. Paugh to
any MSHA inspectors (Tr. 105).

General M ne Foreman Steven B. Polce confirnmed that on March
5, 1986, M. Johnson was M. Paugh's section foreman. M. Polce
also confirnmed that as mine foreman, his duties included taking
care of personnel problens, and that M. Johnson and the other
section foremen reported to himand reported any problens with
their men to him (Tr. 107A110).

M. Polce confirmed that he met with the roof bolters and
section foremen when the new KA8 section was begun during the
week of March 3, 1986, and advised themthat they had to arrange
their own individual transportation to work because of the work
requirements on the section (Tr. 110A111). M. Polce confirned
M. Johnson's shift worked 1 hour overtine on Tuesday, March 4,
and that on Wednesday, March 5, M. Beckman told himthat M.
Paugh was intentionally "dragging his feet" and sl owi ng down the
roof bolting so that he would be "getting overtinme for riding by
himself." M. Polce stated that he then called M. Johnson to his
office and instructed himto keep an eye on the bolting crew, and
if there was a problemto try and straighten it out (Tr. 112).

M. Polce stated that he received a tel ephone call at his
home on March 5, after arriving fromwork, and M. Johnson
informed himthat he had a problemwi th M. Paugh and M. Beckman
in that they were fighting underground. Since fighting
underground i s agai nst conpany policy for safety
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reasons, M. Polce instructed M. Johnson to suspend M. Paugh
and M. Beckman until further notice and to escort them off the
property (Tr. 113). The next day, M. Polce infornmed personnel
manager Gearhart and mine superintendent Pritt about what had
happened, and M. Polce went underground to the area which had
been m ned the evening before, and neasured the w dths of the

pl aces and found themto be 17 feet wide with good top. M. Polce
confirmed that he told M. Pritt and M. Tenney that M. Paugh
and M. Beckman were fighting underground, and a neeting was
arranged for Friday, March 7, "to get to the root of the problent
(Tr. 115).

M. Polce stated that he and M. Gearhart, M. Pritt, and
M. Tenney nmet on Friday, and interviewed M. Johnson, M. Paugh,
M. Beckman, and M. Sisler individually and out of each other's
presence. The decision to discharge M. Paugh for fighting
underground was a coll ective decision nade on Friday by all of
t he managenent officials who did the interview ng, and M. Polce
i nformed M. Paugh of the decision the foll owi ng Monday, March
10, 1986 (Tr. 116A118).

M. Pol ce stated that he could not recall what was said
during the interviews because M. Gearhart was taking notes, and
he (Pol ce) made no notes. M. Polce could not recall what M.
Paugh said in his defense, and that "the one that sticks out in
my mnd the nost was Earl Sisler." M. Polce stated that M.
Sisler's version of the incident was as follows (Tr. 116A117):

A. He told nme about John Paugh | eaving the right-hand
side of his bolting machine and com ng around the back
of the bolter, and he said he was tired of the cry
baby, bastard, or something, referring to Harry
Beckman, and went on Harry Beckman's side of the

bol ter.

And Earl said whenever he | ooked up, that Harry's hat
was knocked off, and he seen Harry turn around and,

i ke, stop John Paugh from further attacking him or
what ever. And he seen Harry | eave the roof bolting
machi ne and go get Randy Johnson.

M. Polce stated that the only other reported fight at the
m ne whi ch he was aware of concerned an argunment which resulted
in one mner swinging his dinner bucket at another mner, but the
matter was resolved without further action after the miner who
swung the bucket resigned his job (Tr. 118). M. Polce confirnmed
that in the event of a fight, only
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the aggressor would be fired, even if its the first offense, and
the puni shnent for fighting is dismssal rather than a warning or
a suspension (Tr. 120).

M. Polce stated that M. Paugh was a good wor ker "when he
didn't want to drag his feet for certain reasons or take his tine
when it wasn't needed to be taken." He denied that M. Paugh had
ever nmade conplaints to him or that he discussed the matter of
| ack of air over his bolter numerous tines. On one occasi on when
he was underground and found that the bolter was shutdown, he
asked M. Paugh about it, and M. Paugh informed himthat the fan
was down. When M. Pol ce proceeded to test the air with his
anermoneter, M. Paugh remarked "What are you getting all huffy
about." However, the fan came on again, and that ended the matter
(Tr. 121A122).

M. Polce confirmed that M. Paugh has been transferred from
and back to M. Johnson's section, and that it is a nornal
practice to reassign bolters to other crews. M. Polce denied
that he ever transferred M. Paugh because he could not get along
with M. Johnson (Tr. 123, 125).

M. Polce stated that he has worked with M. Johnson for 8
years, visits his section every day if possible, and he considers
himto be one of his best foreman in terns of safety, production,
and cl eanup of his section (Tr. 126). M. Polce has no know edge
of M. Johnson ever harassing M. Paugh, and confirned that M.
Paugh never discussed M. Johnson with him (Tr. 127).

On cross-exam nation, M. Polce confirned that he was aware
of M. Johnson's prior suspension, had no know edge that he ever
scooped under unsupported roof, and notw thstanding his prior
suspension for a safety infraction, he still considers M.
Johnson "one of ny best foremen all around for his perfornmance of
what he does" (Tr. 128).

M. Polce confirmed that he was aware of the two prior
i nci dents concerning M. Johnson and M. Paugh with regard to the
bol ter which needed repairs and M. Paugh's reported threat to
hit M. Johnson. M. Polce also confirned that he was aware of
the prior discussions between M. Paugh and M. Johnson
concerning M. Paugh's insistence for air over his bolter, and
while he could not state whether they had nore than one
di scussion, M. Polce stated "I remenber the talk that there was
a problemthere" (Tr. 129). M. Polce
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al so confirmed that he had heard that M. Paugh nmade a statenent
during the week of March 3, that if he had to work overtinme, he
woul d make sure he got enough to pay for his gas, because of
having to drive by himself to work (Tr. 131).

M. Polce confirmed that the collective decision to
di scharge M. Paugh was nade after an open di scussion by those in
attendance at the neeting, and the collective conclusion was
“that it was in the handbooks that for fighting underground it's
a discharge" (Tr. 136). M. Polce stated that at the tinme of the
deci sion, he was aware of the different versions of the incident,
i ncluding the assertion that M. Paugh hit M. Beckman, that M.
Paugh had pushed M. Beckman into the bolter, and M. Paugh's
denial that he hit M. Beckman, and sinply went around the bolter
to talk to himand placed his hand on M. Beckman's shoul der. He
al so recalled M. Beckman's statement that M. Paugh pushed him
into the bolting nachine while he was tramming it and that it
knocked his hard hat off, and M. Sisler's statenment that M.
Beckman' s hat was knocked off, and that he nore or |less turned
around to protect hinself by grabbing M. Paugh's arnms. M. Polce
stated that he saw no difference "if you're hit fromthe back or
pushed fromthe back (Tr. 137A139), and that "If he was the
aggressor, cone around behind the man and pushed himin the back
into a bolting nmachine, as far as | am concerned, that's it" (Tr.
150).

M. Polce stated that M. Beckman was not di scharged because
it was concluded that he was not the aggressor, and he denied
that M. Beckman's conplaint that M. Paugh was "dragging his
feet” influenced his decision in this regard (Tr. 142). M. Polce
admtted that he was aware that M. Paugh had in the past drilled
nore test holes than were necessary or installed additional
support into good top that was unnecessary, and that he confirned
this during his visits to the section. He conceded that it is the
roof bolter's responsibility to nmake sure the roof where he is
working is safe and that he installs enough bolts to make it safe
(Tr. 144). He also confirmed that M. Johnson "probably" told him
that M. Paugh may have gotten behind in his work at tinmes, and
M. Pol ce has observed that M. Paugh would at tines get behind
the other bolter, and at other tines, he would be ahead of the
ot her bolter. However, M. Polce could not recall discussing this
with M. Paugh (Tr. 154).

M. Polce confirmed that at the tine the decision was made
to di scharge M. Paugh, he was unaware of any prior fight between
M. Paugh and M. Lucas, and he | earned of that incident during
the week of the instant hearing (Tr. 146).
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M. Polce also confirmed that M. Paugh's prior "encounters"” with
M. Johnson never came up during the nmeeting of March 7, but that
he was aware of them (Tr. 147A148).

Personnel Director Thomas Gearhart confirmed that the
respondent's investigation of the incident which resulted in M.
Paugh' s di scharge was acconpli shed through interviews on Friday,
March 7, 1986, conducted by a "managenent team consisting of
hi msel f, M. Polce, M. Pritt, and M. Tenney. The team
interviewed M. Johnson, M. Beckman, M. Sisler, and M. Paugh
separately in order to determne the facts, and while the
guestion of the spacing of the roof bolts was discussed, M.
Cearhart confirmed that he was only concerned about the fighting
i ncident (Tr. 20A23; 167A168).

M. Gearhart stated that M. Paugh's version of the incident
was that he sinply wal ked around the bolter, past M. Sisler
laid his hand on M. Beckman's shoul der and asked hi m "Wy are
you mad?" M. Beckman's version was that while at the controls of

the bolter which he was tranmming, "I was either pushed or hit
fromthe back. | don't know. It was behind ne. And the next thing
I knew, | was into the bolter, and I turned around and grabbed
John Paugh's hands to restrain him | grabbed his arms, went by

him and got the foreman" (Tr. 169).

M. Gearhart stated that M. Johnson stated that prior to
the incident M. Beckman had conpl ai ned to him "about John
draggi ng his feet and the bolt spacing, the test holes,"” and that
M. Johnson spoke with them and told themthey woul d have to get
along and to get back to work. M. Johnson then |left the area,
and M. Beckman cane to find himand informed M. Johnson that
M. Paugh had hit him M. Johnson returned to the bolter with
M. Beckman, and M. Paugh admitted that he had been on M.
Beckman's side of the bolter, but denied hitting him(Tr.
170A171). M. Gearhart stated that after the interviews were
conpl eted, the decision was nade to di scharge M. Paugh, and he
stated as follows (Tr. 171):

A. Ckay. Then, we, in turn, decided if, in fact there
was a fight, based on the information that we had
gathered fromthe people that we interviewed. And we
established the fact that, yes, there was a fight; John
Paugh was the aggressor; and Harry Beckman had handl ed
it the way he should, to go get the foreman and didn't
return any bl owsAwent to get the foreman, reported it.
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M. Cearhart confirmed that M. Polce called M. Paugh on March
10, 1986, and informed him of the decision to discharge him M.
Gearhart also confirnmed that M. Paugh called himafter he was
i nformed of his discharge, and said that he had sinmply laid his
hand on M. Beckman's shoul der, and that he told himthis again
when he cane to the mine to pick up his belongings. M. Gearhart
stated that he informed M. Paugh that the matter had al ready
been investigated and that he did not wish to rehash or discuss
it further (Tr. 172). M. Paugh made no nention of any conplaints
(Tr. 173).

M. Gearhart confirmed that M. Johnson had been suspended
for a safety violation, but that M. Paugh was not on his roof
bolting crew when this occurred, and raised no concerns about M.
Johnson (Tr. 181).

On cross-exam nation, M. Gearhart denied that M. Paugh was
di scharged for making safety conplaints (Tr. 188). He confirnmed
that during the investigation of the fighting incident in
qguestion, he believed M. Beckman to be nore credible than M.
Paugh, and believed that M. Paugh |ied when he said he went
around the bolter sinply to speak with M. Beckman (Tr. 191). He
considered M. Beckman's statenment that he did not know whet her
he was pushed or hit from behind by M. Paugh, and that he "was
either hit or pushed" into the bolter (Tr. 194).

M. Gearhart confirned that he was contacted by a state
unenpl oyment representative concerning the reason for M. Paugh's
di scharge, but denied that the representati ve made any statenent
to himthat the incident as he described it did not sound |ike a
fight. M. Gearhart stated that he told the representative that
he did not intend to appear with w tnesses at any unenpl oynent
benefits determ nation proceeding (Tr. 195). He earlier testified
that he could not recall the exact words he used in describing
the fight, nor could he recall stating to the representative that
M. Paugh "had pushed another worker" or that he "had put his
hand on another worker" (Tr. 24A25).

M. Cearhart confirmed that at the time the decision was
made to di scharge M. Paugh, the managenment team was not aware of
the prior fight between M. Paugh and M. Lucas, and that this
i nformati on was provided by M. Beckman after M. Paugh's
di scharge (Tr. 197A198). M. Gearhart also confirned that M.
Paugh never nentioned anything to nanagenent about any
ventilation problenms during his interview, and that he was not
aware of any conpl aints nade by M. Paugh, or any problens
between M. Paugh and M. Johnson (Tr. 198, 200).
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M. Gearhart stated that the only statement nade by M. Paugh
during the interview was that he went around the bolter to talk
to M. Beckman and laid his hand on his shoul der, and M.
Gearhart did not believe him (Tr. 202A203). M. Gearhart
confirmed that the managenent team di scussed M. Paugh's version
of the incident, and did not believe him The team believed M.
Sisler and M. Beckman, and considering all of the circunmstances,
i ncluding the fact that M. Paugh was angry, called M. Beckman
"cry baby, son of a bitch, or bastard, or whatever expletive,"
and M. Beckman's hat flying off, the team concluded that a fight
had taken place (Tr. 204A206).

John Paugh was recalled by the Court, and he confirmed that
he was not working on M. Johnson's section at the tinme he was
suspended for a safety infraction, but that M. Johnson's
suspensi on was comon knowl edge at the mine (Tr. 213). M. Paugh
confirmed that he never conplained to M. Gearhart about any
problems with M. Johnson, but that he did inform M. Polce that
he could not get along with M. Johnson because he expected him
to bolt when the line curtain or fan were down. On that occasion,
M. Polce took himoff M. Johnson's section for awhile, and then
put him back after a layoff, and this was the only tinme that he
was reassigned for conplaining about M. Johnson (Tr. 214).

Wth regard to M. Johnson assigning himother work to do,
M. Paugh stated as follows (Tr. 216A218):

Q Well, let me ask you this. Now, if you conplained to
himor if you would tell himthat you were not going to
do any nore bolting and you shut your bolter down until
they nove the fanAlet's assume it took a half hour to
nove the fan. Okay? And while your bolter is down and
while they are noving the fan up, he tells you to go
over and do sonething else. "Keep occupied until we get
the air back." Do you see anything wong with that?

A. No, not a thing wong with that.
Q Is that the way it happened?

A. No. | usually hel ped with noving the fan when he
didn't tell me to do sonething el se.

Q Well, can you give ne an exanple of when you
conplained to himthat you didn't want to
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wor k, for exanple, in something that you thought was unsafe and

he put you sonepl ace el se? Gve ne a for-instance.

A. Well, just the one thing, you know, when we was on
line curtain. They would take the curtain down across
the headi ng so the buggies could run that way. They
woul d take the bolter's air away.

Q That took your air away from where you bolted?

A. That's right.

Q Then, what woul d happen?

A. He would say, "Well, if you don't want to bolt," he
says, "go do this and do that." And | said, "Ckay."

Q GCkay. So, that situation, you felt that you were
exposed to sonme unsafe conditions; in other words, not
enough air on the bolting section? Is that right?

A. Yes. It's unsafe.

Q In other words, if the ventilation curtain is down
to accommobdat e the buggy operators, that is going to
affect the air where you are working on bolting; is
that correct?

A. Yes.

Q And you would tell himthat?

A. Yes.

Q And he would say, "Ckay. You don't have to work
there; 1'mgoing to put you doing sonmething else.” Is
that correct?

A. That's what he would do, yes.

Q Now, is it possible that he assigned you to do this
ot her work because he didn't want you working there in

that dusty atnosphere where there wasn't enough air and
because you
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didn't want to, or he assigned you to do sonething el se because
he was puni shing you for conpl ai ni ng?

A. Yes, | would use harassnment, not punishnent.
Q You say it's harassnent?
Yes.

M. Paugh conceded that other tines when the ventilation
curtain was down and his bolting machine was off during |unch
break, M. Johnson would tell him"Go eat sonething" (Tr. 218).
M. Paugh stated that over a period of 2 or 2 1/2 years, M.
Johnson cut his lunch break short on three or four occasions and
assigned himto "unnecessary things" such as rock dusting and
shoveling the feeder (Tr. 220). When asked whet her he believed
that M. Johnson was "deliberately doing this to make it tough on
you," M. Paugh responded "sonewhat, yes." Wen asked whether M.
Johnson woul d treat other miners the same way, M. Paugh
responded "Just if they would give hima hard time on the sane
thing" (Tr. 220). He testified further as follows (Tr. 220A221):

Q Could you relate these three (3) or four (4)

i nstances to a hard tinme that you had gi ven Randy
Johnson? I n other words, was there a hard tinme directly
connected to himcutting your lunch break short to do
what you have descri bed as unnecessary work?

A. Yes. Alot of times when the bolter was down or
there wouldn't be air to it, he woul dA

Q If the bolter is down and this is your regular
shift, you would expect to do other work; is that
right?

A. That's true.

Q I'mtal king about |unch break, your |unch break
bei ng cut short.

A. |1've seen himbefore wal k past the curtain that was
down and conme up and get nme off the tool car at |unch
time to go put the curtain back up
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Q Al right. Any other incidents where he got you off your
break to do sonet hing?

A Alot of times, if he was wanting the section rock
dusted qui ck, yes, he woul d.

Q You say, "Alot of tines." You earlier said three or
four (4) occasions this happened.

A. Well, yeah. At lunch tine, it would be a couple of
times.

Conpl ai nant' s Argunents

During oral argunments on the record at the hearing in
opposition to the respondent's motion to dismss the conpl ai nt
(which was denied), and in support of his argunment that a prina
facie case of discrimnation has been established, M. Paugh's
counsel asserted that while there is no evidence that M. Paugh
consistently insisted on doing his job safely during the entire 6
years of his enploynment with the respondent, he has established
this fact for at least the 2 years inmmedi ately preceding his
suspensi on and subsequent di scharge on March 10, 1986 (Tr.
172A173). Counsel argued further that during this 2Ayear period,
there were "bad feelings" and hostility between M. Paugh and his
foreman Randy Johnson, probably rooted in the incident concerning
a roof bolter which had not been repaired and the failure to
promptly report this to M. Johnson. Counsel argued further that
during this time M. Paugh had insisted on conplying with safety
regul ations, particularly with respect to the amount of avail able
air ventilation over his roof-bolting machi ne, and that there
were many "di scussions and argunments" between M. Paugh and M.
Johnson over this issue (Tr. 170).

Counsel conceded that apart fromthe argunents with his
foreman over the lack of air for the roof-bolting machine, there
is no evidence of any harassnent agai nst M. Paugh. However,
given the hostility by M. Johnson as evidenced by the "shouting
mat ches” which resulted from M. Paugh's insistence that he have
adequate ventilation, and coupled with the fact that M. Johnson
"despi sed" M. Paugh, and stated to M. Wl fe that "things go a
| ot easier" after M. Paugh's discharge, counsel concl uded that
he has established a prima facie case of a discrimnatory
di scharge (Tr. 175).

In his posthearing brief, counsel asserts that M. Paugh's
protected activity was his conpliance with safety

| unch
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regul ati ons; nanely, his refusal to continue bolting when there
was insufficient air over his bolter, his insistence on
installing a sufficient nunber of roof bolts to secure the roof
in his work area, and his refusal to work under unsupported roof.
Counsel maintains that all of these safety concerns were

comuni cation by M. Paugh to his foreman Randy Johnson

Counsel concludes that considering all of the evidence in
this case, it is clear that the respondent seized upon the
appearance of an altercation between M. Paugh and M. Beckman on
March 5, 1986, as an excuse for discharging M. Paugh. In support
of this suggested pretexual discharge, counsel relies on a
statenent filed by Personnel Director Gearhart with the MSHA
i nvestigator who investigated M. Paugh's conplaint, in which M.
Gearhart nmakes reference to "a credible allegation" by M.
Beckman that M. Paugh "had also started a fight with another
enpl oyee four or five years ago" (exhibit CA4; the Lucas
incident). Since that prior incident was not known to the
management team when it made its decision to discharge M. Paugh,
counsel concludes that the respondent made it appear that M.
Paugh had a history of fighting, and that it did so to support
its pretexual decision to discharge M. Paugh for purportedly
fighting underground with M. Beckman.

Counsel maintains that the preponderance of the evidence in
this case proves that M. Paugh had engaged in protected
activity, and that his discharge was notivated by that activity.
Counsel further concludes that the evidence does not denpnstrate
that the respondent woul d have taken any adverse action agai nst
M. Paugh in any event for his unprotected activities al one.

Respondent's Argunents

The respondent argues that M. Paugh has failed to establish
a prima facie case of discrinmnation because he did not engage in
protected activity and, in any event, could not Iink that
protected activity to any inproper notive by the respondent.
Respondent suggests that M. Paugh's entire case rests on nothing
nmore than "fantastical allegations” of harassment, insufficient
to sustain his ultimte burden of proof. Mreover, even if M.
Paugh's testinony were credited such that he were able to prove a
prima facie case of discrimnation, respondent argues that it
coul d successfully defend against such a prima facie case because
substantial evidence in the record shows that M. Paugh was fired
for one reason
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whol |y unrelated to any protected activityAfighting underground
in contravention of conpany rul es. Respondent concl udes that
firing an enployee for a severe infraction of the conpany rules
does not amount to illegal discrimnation under the Act.

Respondent asserts that despite the vague allegations in his
conplaint, the record shows that M. Paugh did not nake any
protected safety conplaints. Wth regard to M. Paugh's alleged
ongoi ng conpl aints of insufficient ventilation at the working
face, respondent mmintains that the record denonstrates that he
failed to nake these conplaints to the respondent’'s personnel
and never nentioned any safety related i ssues to personne
director CGearhart. And, despite M. Paugh's allegations that he
constantly conpl ai ned about safety, he never made safety
conplaints at the weekly safety nmeetings. Respondent, therefore,
concl udes that uncommuni cated safety conplaints do not constitute
activity protected under the Act.

Respondent maintains that M. Paugh's March 5, 1986, conment
to foreman Randy Johnson about spaci ng between the roof bolts did
not constitute a protected safety conplaint in that M. Paugh
made the comrent solely to "justify" the dilatory escapade in
whi ch he engaged, not to ensure a safe roof, but rather to ensure
that he would be asked to work overtime for which he would be
handsonmel y conpensat ed. Respondent concludes that the Act was not
meant to protect such pretextual and malicious conduct.

Wth regard to M. Paugh's asserted work refusal for safety
reasons, respondent asserts that the Act only protects nminers who
refuse to work under conditions which they reasonably believe in
good faith to be unsafe or unhealthful. Although recognizing that
a mner may engage in affirmative self-help and refuse to work,
respondent maintains that this may only be justified where the
refusal is based on a reasonable, good faith belief that such
affirmative action is necessary.

Respondent maintains that M. Paugh's action in first
shutting off the bolter and subsequently protesting to mne
foreman Pol ce that ventilation had subsided constitutes the kind
of unreasonable affirmative sel f-hel p agai nst which the Act was
not meant to protect. Respondent asserts that M. Paugh's belief
in the existence of a hazardAl ack of ventil ation--was not
reasonabl e. Even though the fan shut down for a short tinme, M.
Pol ce nmeasured the air current over the bolter as well over the
m ni mum requi renent of
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3,000 cfm The nere fact that the fan did not operate for severa
m nutes did not render M. Paugh's belief a reasonable one
because the required air current of 3,000 cfmcould still have
been mai ntai ned even though the fan on the section was not
wor ki ng.

Respondent asserts that M. Paugh's self-help in shutting
of f the bolter was an unreasonabl e and excessive approach to the
hazard he perceived because it prevented the other roof bolter
and the rib bolter fromperform ng their work even though the
area was well-ventil ated. Respondent believes that M. Paugh
woul d have behaved reasonably if he had alerted the foreman to
the ventil ation problem he perceived and asked to be reassigned
to other duties without preventing others from proceeding with
their work. Under circunmstances where nere comuni cation and
subsequent reassi gnment woul d have sol ved the perceived problem
respondent concludes that M. Paugh's defiant self-help was
conpl etely unwarrant ed.

Respondent mai ntains that M. Paugh has failed to establish
by any credible evidence that he was harassed by the respondent
because he made numerous safety conplaints and that his testinony
inthis regard is fraught with inconsistencies, contradicts the
testi mony of other credible witnesses, and should not be
credited. Respondent nmintains that no one connected with the
respondent was aware of any safety conplaints, and section
foreman Johnson and personnel director Gearhart testified that
M. Paugh never approached themwi th conplaints of any kind.
Concedi ng that M. Paugh did discuss one perceived ventilation
problemw th nmine foreman Pol ce when M. Paugh shut down his
bolter, respondent asserts that M. Paugh's testinony of numerous
ventilation conplaints to M. Polce in his office during the
18Anmonths prior to his discharge was contradicted by M. Polce
who testified that he never even had an office, and that he was
not in his current capacity for 18Amonths prior to M. Paugh's
di schar ge.

Respondent denies that M. Johnson harassed M. Paugh by
cutting his lunch hours, or that M. Paugh was transferred to
alleviate any friction between them Respondent believes that if
M. Paugh were truly harassed, he would have conplained to M.
Gearhart, or at |east brought it to managenent's attention during
its investigation of the fighting incident. Since M. Johnson
pl ayed no role in the discharge decision, and was in no position
to retaliate, respondent cannot reconcile M. Paugh's silence
with regard to his clainms of harassment.

Respondent maintains that the only reason for M. Paugh's
di scharge was his fighting underground on m ne property in
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vi ol ati on of conpany rules, and that nanagement's investigation
reveal ed that M. Paugh had been the aggressor. Respondent points
out that fighting is an offense for which discharge is an
appropriate penalty, and that M. Paugh was fully aware of this
fact. Respondent takes the position that there is no evidence of
any discrimnatory notive on its part, but acknow edges that

i ndirect circunstantial evidence such as know edge of the
protected activity, hostility toward the m ner because of the
protected activity, coincidence in tinme between the protected
activity and the adverse action, and disparate treatnment of the
conpl aining m ner can be used to establish discrimnatory intent.

As to the first factor noted above, respondent argues that
it had no knowl edge of M. Paugh's asserted protected activities.
Despite M. Paugh's contentions that he routinely conplai ned
about safety matters, respondent asserts that its w tnesses
categorically denied that M. Paugh ever approached themdirectly
with safety conpl aints.

Wth regard to the one instance where M. Paugh shut down
the bolter and di scussed the ventilation with M. Polce,
respondent points out that even assumi ng that the shutting down
of the bolter was protected activity, M. Polce was the only
menber of managenent's investigation teamaware of this incident,
and that at the tine the decision was nmade to di scharge M. Paugh
the incident was not discussed and played no part in the
di scharge deci si on. Respondent suggests that the only arguable
"safety conplaint" of which nmanagement was aware, was M. Paugh's
"self serving" statenent on March 5, that the top needed
addi ti onal bolts, even though everyone el se believed that the top
was sound.

Respondent views M. Paugh's allegations of nmanagenent
hostility towards him because of his safety concerns or protected
activities as "incredi ble." Respondent argues that M. Johnson
flatly denied any harassnment of M. Paugh, and that other
managenment and hourly personnel saw no evi dence of any such
harassment. Respondent concedes that M. Paugh was asked to
perform ot her tasks while he was not bolting, but maintains that
he was treated no differently than any other roof bolter. As for
any transfers of M. Paugh to ease the alleged hostility between
hi m and his foreman, respondent relies on the testinony of M.
Pol ce and M. Gearhart that conpany policy dictates against such
reassi gnments for personal disputes.

Respondent argues that even if M. Paugh did make safety
conpl ai nts, managenent dealt with themin a responsible



~867

manner. M. Paugh's "conplaint" about the spacing of the bolts on
March 5, was answered by M. Johnson telling himto do what he

t hought was safe. M. Polce's response to M. Paugh's shutting
of f the bolter and questioning the ventilation with M. Polce,
was i medi ately addressed by M. Pol ce when he investigated the
probl em by testing the air. Wth regard to M. Paugh's prior
encounters with M. Johnson when he threatened M. Johnson, and
M. Johnson took himto task for not pronptly reporting the
condition of a roof bolter which needed repair, respondent points
out that M. Johnson handl ed these situations responsibly.

Final ly, respondent points out that M. Paugh admitted that prior
to his discharge, he was never disciplined by the respondent or
by M. Johnson during the tinme that he worked for him

Respondent concedes that the "coincidence of time" factor is
satisfied in this case only with regard to the roof spacing
i ncident on March 5, 1986, which occurred 5Adays prior to M.
Paugh' s di scharge. Respondent suggests that there is no
coi ncidence in time, however, between M. Paugh's discharge and
his other alleged safety conpl ai nts.

Final ly, respondent argues that there is no evidence of any
di sparate treatnment in the manner in which it handled M. Paugh's
fight with M. Beckman. To the contrary, respondent maintains
that in making its determnation in M. Paugh's case, it followed
the sane procedure it had previously used to investigate the only
ot her reported case of fighting. In that instance, respondent
poi nts out that the individual believed to be the aggressor was
suspended pendi ng the outcone of a managenent investigation, and
after a determ nation was nade that no fight had occurred, the
i ndi vidual was reinstated. Wth regard to M. Paugh's purported
prior fight with M. Lucas, respondent points out that since that
i ncident was not reported to managenment, no investigative or
di sci plinary action was taken.

Sumari zi ng the aforenmentioned four indicia of
discrimnatory intent, respondent takes the position that there
is little, if any, indirect evidence that it discharged M. Paugh
for engaging in protected activity, and that in view of the |ack
of any nexus between M. Paugh's clainmed protected activity and
the adverse action of discharge, respondent concludes that his
claimmust fail, MClain v. Westnont Coal Co., 3 FMSHRC 2603
(Novenber 1981) (ALJ Melick).

Respondent argues that even if M. Paugh's discharge were
nmotivated in part by any protected activity on his part,
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his unprotected activity was the preem nent cause of his

di scharge, and the fact uppernost in the m nds of managenent was
that M. Paugh instigated a fight underground. Upon reaching this
conclusion after investigation, respondent maintains that
managenment referred to the conpany handbook which stated that
fighting underground is a di schargeable offense, and that it was
on that basis al one that respondent di scharged M. Paugh.
Respondent concl udes that since such a "proffered business
justification is not plainly incredible or inplausible,
[therefore,] a finding of pretext is inappropriate.” Chacon
supra, 3 FMSHRC at 2516, and that, terminating a miner who

subj ects others to needless risk of serious injury as a result of
fighting underground represents a sound busi ness practice, not a
pretext for discrimnation. See, e.g., MClain, supra., 3 FMSHRC
at 2606.

Respondent asserts further that regardl ess of M. Paugh's
protected activity, it would have di scharged hi m anyway for
vi ol ati ng conmpany rul es against fighting, and that such
di sciplinary actions have been affirmed in instances where it was
established that a mne operator had "personnel rules or
practices forbidding the conduct in question.” Bradley v. Belva
Coal Co., supra, at 4 FMSHRC 982, 993 (1983); Hollis v.
Consol idation Coal Conpany, 6 FMSHRC 21 (January 1981); Dickey v.
United States Steel Mning Co., 3 FMSHRC 519 (March 1983).
Fi ndi ngs and Concl usi ons

In order to establish a prinma facie case of discrinmination
under section 105(c) of the Mne Act, a conplaining nmner bears
t he burden of production and proof to establish (1) that he
engaged in protected activity and (2) that the adverse action
conpl ained of was notivated in any part by that activity.
Secretary on behal f of Pasula v. Consolidation Coal Conpany, 2
FMSHRC 2768 (1980), rev'd on other grounds sub. nom
Consol idation Coal Conpany v. Marshall, 663 F.2d 1211 (3d
Cir.1981); Secretary on behalf of Robinette v. United Castle Coa
Conmpany, 3 FMSHRC 803 (1981); Secretary on behalf of Jenkins v.
Hecl aADay M nes Corporation, 6 FMSHRC 1842 (1984); Secretary on
behal f of Chacon v. Phel ps Dodge Corp., 3 FMSHRC 2508, 2510A2511
(Novenmber 1981), rev'd on other grounds sub. nom Donovan v.
Phel ps Dodge Corp., 709 F.2d 86 (D.C.Cir.1983). The operator may
rebut the prinma facie case by showing either that no protected
activity occurred or that the adverse action was in no way
notivated by protected activity. |If an operator cannot rebut the
prima facie case in this manner it may neverthel ess affirmatively
defend by proving that (1) it was also notivated by the mner's
unprotected activities alone. The operator bears the burden of
proof with regard to
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the affirmative defense. Haro v. Magma Copper Conpany, 4 FMSHRC
1935 (1982). The ultimate burden of persuasion does not shift
from the conpl ai nant. Robinette, supra. See al so Boich v. FMSHRC
719 F.2d 194 (6th Cir.1983); and Donovan v. Stafford Construction
Conpany, No. 83A1566 D.C.Cir. (April 20, 1984)
(specifically-approving the Conmi ssion's Pasul aARobi nette test).
See al so NLRB v. Transportation Managenment Corporation, AA- U S
AA--, 76 L.ed.2d 667 (1983), where the Supreme Court approved the
NLRB's virtually identical analysis for discrinmnation cases

ari sing under the National Labor Rel ations Act.

Direct evidence of actual discrimnatory notive is rare.
Short of such evidence, illegal notive may be established if the
facts support a reasonable inference of discrimnatory intent.
Secretary on behal f of Chacon v. Phel ps Dodge Corp., 3 FMSHRC
2508, 2510A11 (Novenber 1981), rev'd on other grounds sub nom
Donovan v. Phel ps Dodge Corp., 709 F.2d 86 (D.C. Cir.1983);
Sammons v. M ne Services Co., 6 FMSHRC 1391, 1398A99 (June 1984).
As the Eight Circuit anal ogously stated with regard to
di scrimnation cases arising under the National Labor Rel ations
Act in NLRB v. Melrose Processing Co., 351 F.2d 693, 698 (8th
Cir.1965):

It would indeed be the unusual case in which the link
bet ween the discharge and the [protected] activity
could be supplied exclusively by direct evidence.
Intent is subjective and in many cases the

di scrimnation can be proven only by the use of
circumstantial evidence. Furthernmore, in analyzing the
evi dence, circunstantial or direct, the [NLRB] is free
to draw any reasonabl e inferences.

Circunstantial indicia of discrimnatory intent by a mne
operat or against a conplaining mner include the follow ng:
knowl edge by the operator of the miner's protected activities;
hostility towards the m ner because of his protected activity;
coincidence in tine between the protected activity and the
adverse action conpl ai ned of; and disparate treatnent of the
conpl ai ning m ner by the operator

In Bradley v. Belva Coal Conpany, 4 FMSHRC 982, 993 (June
1982), the Conmission stated as fol |l ows:

As we enphasi zed in Pasula, and recently re-enphasized
i n Chacon, the operator nmust prove that it would have
di sci plined the m ner anyway for the unprotected
activity al one.
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Ordinarily, an operator can attenpt to denonstrate this by
showi ng, for exanple, past discipline consistent with that neted
out to the alleged discrimnate, the mner's unsatisfactory past
work record, prior warnings to the mner, or personnel rules or
practices forbidding the conduct in question. Qur function is not
to pass on the wi sdomor fairness of such asserted business
justifications, but rather only to deternm ne whether they are
credi ble and, if so, whether they would have notivated the
particul ar operator as clainmed. (Enphasis added).

M. Paugh's Protected Activity

It is clear that M. Paugh had an absolute right to make
saf ety conplaints about mne conditions which he believed
presented a hazard to his health or well-being, and that under
the Act, these conplaints are protected activities which may not
be the notivation by nm ne managenent for any adverse personne
action against him Secretary of Labor ex rel. Pasula v.
Consol i dati on Coal Co., 2 FMSHRC 2786 (October 1980), rev'd on
ot her grounds sub nom Consolidation Coal Co. v. Marshall, 663
F.2d 1211 (3d Cir.1981), and Secretary of Labor ex rel. Robinette
v. United Castle Coal Co., 3 FMSHRC 803 (April 1981). Safety
conplaints to m ne managenent or to a section foreman constitutes
protected activity, Baker v. Interior Board of M ne Operations
Appeal s, 595 F.2d 746 (D.C Cir.1978); Chacon, supra. However, the
mner's safety conplaints nmust be nade with reasonabl e pronptness
and in good faith, and be conmuni cated to mi ne nanagenent, MSHA
ex rel. Mchael J. Dunmire and Janes Estle v. Northern Coa
Conpany, 4 FMSHRC 126 (February 1982); MIller v. FMSHRC, 687 F.2d
194, 195A96 (7th Cir.1982); Sammons v. Mne Services Co., 6
FMSHRC 1391 (June 1984).

The fact that a mine operator addresses a mner's safety
concerns or conplaints, and which are |ater determ ned not
constitute violations, or the fact that the conplaining mner
filed no safety conplaints with any governnental enforcenent
agenci es, does not rempve the Act's protection from any preceding
conpl aints, Sammns v. M ne Services Conpany, supra, at 6 FMSHRC
1396A97.

In this case, there is no evidence that M. Paugh has ever
made any verbal or witten safety conplaints to any MSHA or state
m ne i nspectors. Respondent's assertions that M. Paugh has not
established that he nade safety conplaints
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to m ne managenent are not well taken, and they are rejected.
VWile it may be true that M. Paugh may not have articul ated any
safety conplaints to his foreman Randy Johnson in any formalized
way, it seenms clear to ne that his concern over the |ack of
adequate ventil ation when the fan was being noved resulted in M.
Paugh's refusal to continue bolting until the air was restored,
and that this was communicated to M. Johnson. Notwi thstandi ng
M. Johnson's denials that M. Paugh ever conplained to him M.
Johnson admitted that M. Paugh was concerned about the | ack of
adequate air coursing over his bolting machine while the fan was
bei ng moved, and knew that this subject "was a sore spot” with
M. Paugh.

M. Smith, M. Prinkey, and M. Wl fe all corroborated the

fact that M. Paugh was concerned about the lack of air over his
bol ti ng machi ne, conmuni cated his concern to M. Johnson, and
refused to continue bolting until the air was restored. M. Snith
testified that M. Paugh conpl ai ned often to M. Johnson about
this matter, and M. Prinkey testified that M. Johnson becane
upset over M. Paugh's reluctance to bolt with no air over his
bolter. Although nmine foreman Pol ce deni ed any frequent
conplaints by M. Paugh with regard to the lack of air over his
bolter, he did admt to one encounter with M. Paugh when he
found that M. Paugh had shut down his bolter because of what he
believed to be a | ack of adequate ventilation, and this incident
resulted in a discussion between the two of them over this issue.
Al t hough the matter may have been quickly resolved after M.
Pol ce tested the air and the fan came back on inmedi ately, the
fact is that M. Paugh nmade it known to M. Polce at that tinme
that he would not continue bolting while the fan was down and
there was i nadequate air over his bolter.

In view of the foregoing, | find M. Paugh's testinony
concerning his encounters and di scussions with his section
foreman Johnson and mine foreman Pol ce over the | ack of adequate
ventilation over his roof bolter when the fan was down and being

noved to be credible. | conclude that these discussions
constituted "safety conpl aints" communi cated verbally to mne
managenment, and were therefore protected activity. | also

conclude and find that M. Paugh's insistence on having adequate
air over his bolting machi ne was communi cated to both M. Johnson
and M. Polce, and al so constituted protected activity.

Al t hough M. Paugh's original conplaint asserts that he nade
safety conpl ai nts about the spacing of the roof bolts, | find no
credi bl e evidence or testinony to support this conclusion. The
only credible testinmny of record in this regard
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is the discussion which took place between M. Johnson and M.
Paugh on March 5, 1986, shortly before the incident involving M.
Beckman. M. Paugh believed that the width of the entry required
himto install nore bolts, and M. Johnson questioned this
contenti on when M. Beckman accused M. Paugh of deliberately
installing nore bolts so that he could earn overtime. M. Johnson
measured the width of the entry, and while he may not have been
happy, he did agree that it may have been a foot too w de, and

i nstructed M. Paugh to do what he had to do to make the place
safe. In this particular instance, while it may have provoked M.
Johnson, | do not believe that this incident escalated to the

| evel of a "safety conplaint” by M. Paugh

Wth regard to M. Paugh's assertions made during the course
of the hearing that he often conplained to M. Johnson about the
ventilation curtains being down while the equi pment noved through
the area where he was working, the record establishes that M.
Johnson addressed these conplaints. M. Paugh admtted that in
each instance M. Johnson responded by assigning himto do other
work until such time as the air was restored and specifically
told himthat he need not continue to bolt (Tr. 216A218).

It is well settled that the refusal by a mner to perform
work is protected under section 105(c)(1) of the Act if it
results froma good faith belief that the work invol ves safety
hazards, and if the belief is a reasonable one. Secretary of
Labor/ Pasul a v. Consolidation Coal Co., 2 FMSHRC 2786, 2 BNA MSHC
1001 (1980), rev'd on other grounds, sub nom Consolidation Coa
Co. v. Marshall, 663 F.2d 1211 (3d Cir.1981); Secretary of
Labor/ Robi nette v. United Castle Coal Co., 3 FMSHRC 803, 2 BNA
MSHC 1213 (1981); Bradley v. Belva Coal Co., 4 FMSHRC 982 (1982).
Secretary of Labor v. Metric Constructors, Inc., 6 FMSHRC 226
(February 1984), aff'd sub nom, Brock v. Metric Constructors,
Inc., 3 MSHC 1865 (11th Cir.1985). The reason for the refusal to
wor k rmust be comrunicated to the mine operator. Secretary of
Labor/Dunmire and Estle v. Northern Coal Co., 4 FMSHRC 126
(1982).

In this case, the evidence establishes that M. Paugh
refused to continue to operate his roof-bolting machi ne when he
believed that the ventilation all over the bolter was inadequate
because of the fan being shutdown and noved. Further, M. Paugh
has al so established through his own unrebutted credible
testimony that he al so discontinued bolting when the ventilation
curtains were down because of the novenment of equi pnent through
his work area. Assuming that M. Paugh's work refusals in these
i nstances were reasonable, it seens
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clear to nme that they constituted protected activity under the
Act .

Wth regard to M. Paugh's refusal to continue bolting while
the fan was down and bei ng noved, respondent argues that M.
Paugh acted unreasonably by discontinuing bolting, and that his
shutting down of his bolter was unwarranted. On the facts of this
case, | disagree. It seens clear to me that the purpose of the
ventilation fan was to provide an uninterrupted flow of air to
the work area when M. Paugh was bolting. M. Johnson conceded
that there were tinmes when M. Paugh was not aware of the fact
that the fan was down while it was being noved. Absent any
evidence to the contrary, | believe one can reasonably concl ude
that during the tinme the fan was down while it was being
advanced, the air coursing over M. Paugh's bolting machi ne was
interrupted, thus affecting both the quantity and quality of air
passi ng over the bolter. Under the circunstances, there is a
strong inference that in those instances where M. Paugh
conpl ai ned to M. Johnson about the [ ack of adequate ventilation
over his bolter, M. Paugh's working environment was inadequately
ventilated, and the respondent has produced no credible evidence
to the contrary. Accordingly, I find that M. Paugh's refusal to
continue bolting while the fan was down was reasonable, and
constitutes protected activity.

Respondent's All eged Hostility and Harassment of M. Paugh

During the course of the hearing in this case, M. Paugh's
counsel asserted that with the exception of M. Paugh's
di scussions with M. Johnson concerning the issue of inadequate
air ventilation over the roof-bolting nmachine, there is no
evi dence of any harassnent of M. Paugh on the part of the
respondent. Further, M. Paugh has conceded that at no tine prior
to his suspension and di scharge was he ever disciplined by mne
managenment because of his asserted safety conplaints or other
reasons.

M. Paugh initially testified that during a tinme span of 2
to 3Ayears prior to his discharge while working under M.
Johnson's supervision, he conplained to M. Johnson about the
| ack of adequate air over his bolting nachine at |east 12 tines.
As a result of these conplaints, M. Paugh contended that M.
Johnson "woul d get in an uproar about it," and would assign him
"extra things" to do, e.g., rock dusting, shoveling at the
feeder, stacking ventilation tubing, and advanci ng the
ventilation curtain, while other nmenbers of the bolting crew were
not assigned such work. M. Paugh also contended that M. Johnson
tried to curtail his normal |unch
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break to 10 to 15 minutes as a neans of harassing him and that
the extra work assignments were nade to punish the roof bolting
crew. In addition, M. Paugh contended that on at |east one
occasion, M. Polce transferred himoff M. Johnson's section
because of his "conflict” with M. Johnson.

When recalled later in the hearing, M. Paugh conceded that
he never conplained to M. Gearhart about his allegations of
harassment by M. Johnson and that never told M. Gearhart about
his "conflicts" with M. Johnson. Wiile it is true that M. Paugh
spoke with M. Cearhart after his discharge when he returned to
the mine to pick up his personal belongings, and may have
attenpted to explain the matter further, and M. Gearhart would
not listen, there is no evidence that M. Paugh comruni cated his
al l egations of harassnment to M. Gearhart, or to M. Pritt or M.
Tenney during nmanagenent's investigation of the fighting
i nci dent.

Wth regard to his prior transfer from M. Johnson's
supervi sion, M. Paugh testified that it cane about as a result
of his disputes with M. Johnson over the lack of air over the
roof -bol ti ng machine, and M. Paugh did not indicate that he
conplained to M. Polce that M. Johnson assi gned himextra work
or curtailed his lunch hours as a nmeans of harassnment or
puni shnment .

When specifically questioned about his contention that M.
Johnson curtailed his l[unch break "a lot of times,"” and his
inmplication that this occurred at |east 12 times over the course
of 2 to 3 years, M. Paugh conceded that it occurred 3 or 4
ti mes. When pressed further, he stated that "it would be a couple
of tines." When asked whether he believed M. Johnson assigned
himextra work to deliberately "make it tough on him" M. Paugh
responded "sonewhat." When asked whet her he considered the extra
wor k assi gnments as "puni shnent" for his conplaints, M. Paugh
responded "I would use harassment, not punishment." The only
specific instances cited by M. Paugh in ternms of curtail ment of
his lunch break were "a couple of tines" when he was asked to
re-hang a ventilation curtain and to rock dust.

| take note of the fact that in his initial conplaint, as
well as the statenents nade to MSHA's special investigator during
the investigation of his conplaint, while M. Paugh alluded to
some extra work assignnents, he did not allege that his lunch
hours were curtailed. Ronald Smith, a friendly witness, testified
that he was not aware that M. Paugh was ever disciplined for
conplaining to M. Johnson about the lack of air over his bolter,
and he made no nmention of any acts of
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al | eged harassnment of M. Paugh. Another friendly wtness, Jinmme
Wl fe, who testified that M. Paugh and M. Johnson were
constantly at odds with each other over the issue of inadequate
air over the bolting machine, made no nention of any acts of
harassnment on the part of M. Johnson. As a matter of fact, M.
Wl fe confirmed that while he hinmself made many safety conplaints
to managenent, he was never subjected to any disciplinary action
because of this. Further, the testinmony of M. Sisler, M.
Beckman, and M. Prinkey, all of whom served on M. Paugh's
bolting crew under M. Johnson's supervision, is devoid of any

i ndi cati on of any harassment or extra work assignments by M.
Johnson as a neans of punishing the crew.

I find M. Paugh's contentions that his lunch hours were
curtailed by M. Johnson to harass or punish himfor his
conplaints to be equivocal and contradictory, and lacking in
credibility. M. Paugh conceded that his regular lunch breaks may
have been shortened at tinmes because of normal work requirenents,
and that the "extra work" assignnents were made during those
peri ods when the roof bolter was down. Further, there is no
evi dence that M. Paugh was ever taken off the roof bolter and
assi gned other job tasks except for those occasi ons when the
bolter was down for maintenance or because of M. Paugh's refusal
to operate it while the fan was bei ng advanced and the air was
i nterrupted.

Al t hough roof bolter and scoop operator Ronald Smth
contended that M. Johnson expected himto work and cl ean up
debris under unsupported roof, he conceded that when he refused,
M. Johnson did the work himself, and M. Smith adnmtted that he
soneti mes wor ked under unsupported roof on his own. Further, M.
Smith confirmed that after a new scoop was brought into the
section in 1984 to cure a "diesel snoke" problemw th an ol der
machi ne, M. Johnson's section was the cleanest and best section
in the mne. M. Smith also confirned that he had no "safety
gri pes" against M. Johnson, and was not aware that M. Paugh was
ever disciplined because of his safety conpl aints about the |ack
of air over his bolter (Tr. 72, 74A75). M. Smith al so conceded
that the lack of air was not entirely M. Johnson's fault, and he
could recall no instances when M. Johnson totally ignored M.
Paugh's conplaints (Tr. 77, 84).

Ri b bolter John Prinkey, who worked on M. Paugh's bolting
crew, confirned that while there were times when the crew was not
aware of the fact that the fan was being noved, thereby
interrupting the ventilation, M. Johnson never instructed the
crew to continue bolting without air (Tr. 102).
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Roof bolter Jimm e Wlfe, who at one tine had worked with M.
Paugh on foreman Johnson's crew, testified that he was not aware
that M. Johnson ever ordered M. Paugh to continue bolting

wi thout air (Tr. 116). Further, M. Wlfe, who at one tinme had
been a foreman hinmself, confirmed that during his 7 years of

enpl oynment with the respondent, he made safety conplaints, but
was never disciplined because of this and still has his job (Tr.
146) .

Conti nuous-m ner operator Donald Bray, who was injured when
pi nned against a rib in an accident caused by a defective renote
control device on his machine, confirmed that M. Johnson never
asked himto do any task which was unsafe or which would place
himin danger, and in referring to M. Johnson stated "I don't
think he would do that" (Tr. 157).

During his cross-exam nation of M. Johnson, M. Paugh's
counsel stated as follows (Tr. 106A107):

BY MR. HALL:

Q M. Johnson, everybody | have talked to in this case
says that above ground you're one of the nicest and
finest guys they have ever net.

A. How s that again? | didn't hear you.

Q | said everybody | have talked to in this case says
t hat above ground you're one of the nicest and finest
peopl e they have ever nmet, including John. And they

al so say that you run the best section; you've got the
cl eanest section underground. But when you go

under ground, you change. Is there a | ot of pressure on
you for production?

A I won't say there's a |lot of pressure. There is
pressure. You know that is your job; that is one of
your responsibilities, is the production. So, |I'msure

that there is a |lot of pressure.

M . Paugh conceded that other nenbers of his crew were
soneti nes assigned other job tasks, and he confirnmed that when
his bolter or the ventilation were down, M. Johnson would invite
him"to go eat sonething." He also confirmed that when he or M.
Pri nkey were caught up with their work and had nothing else to
do, they would sit and drink coffee while waiting
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for M. Beckman to catch up with them M. Paugh al so conceded
that he woul d expect to do other work while his bolter or fan
were down, and did not consider it wong to be assigned ot her
wor k. He al so conceded that in those instances when the
ventilation curtains and fan were down, thereby reducing the
avail able air over the bolting machine, M. Johnson agreed that
he did not have to remain in the affected areas and woul d assign
himother work to do until such tine as the air was restored. Ri b
and roof bolters Prinkey and Wl fe testified that M. Johnson
never instructed the bolting crew to continue bolting w thout
air.

After careful consideration of all of the credible testinony
and evi dence presented in this case on the issue of the
curtailment of M. Paugh's lunch hours as a neans of harassnent,
| cannot conclude that this was in fact the case. | cannot
conclude that M. Paugh was singled out by M. Johnson for extra
wor k assi gnments or "special treatnment" as a means of puni shnent
or harassnent for his safety conplaints. | conclude and find that
M. Johnson's work assignments with respect to M. Paugh
constituted a reasonabl e exercise of M. Johnson's supervisory
authority and discretion to assign other work while M. Paugh's
bolting machine was idle, and that these work assignnents were
not discrimnatory or made to punish or harass M. Paugh for any
safety conpl ai nts.

In his initial conplaint, M. Paugh alleged that his
di scharge resulted froma "conflict of interest"” and "conflicts"
with M. Johnson, and that certain unidentified "other persons,”
acting in concert with M. Johnson, retaliated against him
because of his safety concerns and his insistence on follow ng
safety regul ations.

There is no evidence in this case that M. Johnson was
i nvolved in the managenent decision to discharge M. Paugh, or
that he had any input into that decision. Al though M. Johnson
suspended M. Paugh, he did so at the direction of M. Polce
pendi ng an investigation of M. Paugh's encounter with M.
Beckman. In addition, the evidence establishes that M. Paugh had
no connection wi th managenent's prior disciplinary action and
suspensi on of M. Johnson for a safety violation, and there is no
basis for concluding that M. Johnson harbored any ill wll
toward M. Paugh because of his suspension.

Two nenbers of the managenent teamthat made the collective
decision to discharge M. Paugh (Pritt and Tenney), did not
testify in this case, and there is no evidence that they harbored
any resentnment or hostility toward M. Paugh.
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Personnel Director Gearhart, who has known M. Paugh since he
first hired him testified that at the tine the decision was made
to di scharge M. Paugh, he was not aware of any prior safety
conpl aints by M. Paugh, and was not aware of any differences
between M. Paugh and M. Johnson. This testinony stands
unrebutted, and there is no evidence that M. Gearhart harbored
any hostility or ill will toward M. Paugh.

Wth regard to M. Polce, the fourth nenber of the
managenment team that nade the decision to discharge M. Paugh,
the record suggests that M. Paugh and M. Pol ce have had their
differences with respect to the lack of adequate air ventilation
over the roof-bolting machine while the fan was down. | take note
of the fact that M. Paugh's initial conplaint does not allege
that M. Pol ce harassed himor was hostile toward him However,
during the hearing, M. Paugh testified to several encounters he
had with M. Polce with respect to the |lack of adequate
ventilation over the bolting machine while the fan was down, and
M. Paugh contended that M. Polce insisted that he continue
bolting without air, and that on one occasion, M. Polce told him
that if he refused to continue bolting he woul d either be taken
off the bolter or he could find another job. In addition, M.
Paugh contended that on | east one occasion M. Polce transferred
himoff M. Johnson's section in order to keep them apart and
because of their personal differences.

M. Pol ce denied that he had nunerous conversations with M.
Paugh about the |lack of adequate air over the bolting machi ne, or
that M. Paugh conpl ai ned to himabout this. M. Polce also
denied that M. Paugh was transferred from M. Johnson's section
because of their differences, and maintained that the transfer of
bolters was a "normal practice" dictated by regular work
requi renents. M. Polce admitted to one incident where M. Paugh
shut down the bolting machi ne because he believed the air was
i nadequate. Although the record suggests that this encounter nmay
not have been cordial, the matter was resol ved when M. Polce
measured the air and the fan came back on and M. Paugh resumned
bol ti ng.

M . Pol ce conceded that at the time of the decision to
di scharge M. Paugh, he was aware of prior problens and conflicts
between M. Johnson and M. Paugh, and knew of their prior
encounters over the failure by M. Paugh to advise M. Johnson
that his roof bolter needed repair, and M. Paugh's purported
threat to hit M. Johnson. M. Polce was al so aware of M.
Paugh's reluctance to continue bolting with insufficient air, and
that this issue was a "problenf between M. Johnson and M.
Paugh.
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Al t hough M. Polce stated that he considered M. Paugh to be a

good worker, he qualified his assessnent of his work when he
stated that this was true only when M. Paugh did not "drag his
feet” or "take his time when it wasn't needed to be taken." M.
Pol ce confirmed that there were tines when he personally observed
that M. Paugh would drill unnecessary test holes and install
nore bolts than were necessary, that M. Beckman had conpl ai ned
to himabout this, and that M. Johnson "probably" told himthat
M. Paugh at tines got behind in his work. M. Polce al so

adm tted that he had heard about M. Paugh's purported statenent
that if he had to work overtinme he would make sure that he got
enough to pay for gas. As a matter of fact, M. Polce admtted
that as a result of M. Beckman's conplaints that M. Paugh was
sl owi ng his work down on purpose to earn overtinme, he instructed
M. Johnson to "keep an eye" on the bolting crew on March 5, in
order to address any problens that may arise in this regard.

It would appear fromall of the evidence in this case that
M. Polce was the only nmenber of the managenment team that made
the decision to discharge M. Paugh who was aware of M. Paugh's
prior encounters with M. Johnson, and the fact that M. Paugh
may have been a "problem enpl oyee” in terms of his safety
concerns. Based on this prior know edge, one may speculate as to
whether it influenced M. Polce's input into the decision to
di scharge M. Paugh. Assuming that it did, |I find no evidence of
any harassment of M. Paugh by M. Pol ce because of any past
conduct or actions by M. Paugh. M. Paugh could not establish
any instances or acts of harassment on the part of M. Polce. |
conclude that M. Paugh's testinmony that M. Polce threatened to
take himoff the bolter and suggested that he find another job if
he did not wish to continue bolting with inadequate air is |ess
than credi ble and self serving. There is no evidence that M.
Pol ce ever carried out these purported threats, and M. Paugh
adm tted that notwi thstanding his differences with M. Pol ce over
the | ack of adequate air over his bolter, M. Polce would
eventually see to it that the air was restored. Further, in each
i nstance when M. Paugh saw fit to discontinue bolting when the
fan was down, he was al ways assigned other work to do, and there
is no evidence that he ever continued to bolt against his will or
was forced to do so when he believed the air was i nadequate. This
fact was corroborated by the testi nony of nenbers of his own
bolting crew and others who were aware of M. Paugh's reluctance
to continue bolting with insufficient air.



~880

Al t hough | conclude that M. Paugh's assertion that he was at
time transferred off M. Johnson's section because of friction
between the two of themhas a ring of truth about it, and find
M. Polce's denials to be I ess than candid, | nonethel ess cannot
conclude that such a transfer constituted harassment. In ny view,
if M. Polce wanted to harass or punish M. Paugh for his
reluctance to continue bolting with inadequate air, M. Polce
woul d have kept M. Paugh under M. Johnson's supervision or
permanently transferred himto | ess desirable work.

Wth regard to any hostility on the part of managenent
towards M. Paugh, | find no credible evidence to support any
conclusion that M. Gearhart, M. Pritt, M. Tenney, or M. Polce
were hostile towards M. Paugh, and there is no evidence that M.
Paugh's prior encounters with M. Polce and M. Johnson were
consi dered or discussed by management at the tine the decision
was made to discharge him In nmy view, the only evidence of any
hostility against M. Paugh by managenent focuses on M. Johnson.

Not wi t hst andi ng M. Johnson's assertions that he and M.
Johnson "got along fairly well" together, | conclude and find
that the record supports a reasonable inference that there was
open hostility between M. Johnson and M. Paugh at |east during
the last 2 or 3 years that M. Paugh worked under M. Johnson's
supervision. As for M. Johnson, he admitted that at one tinme he
invited M. Paugh to hit himafter M. Paugh purportedly
threatened to do so. On another occasion, M. Johnson adnitted
that he becane angry at M. Paugh when he failed to advise him
that his bolter needed repair. On yet another occasion on March
5, 1986, when M. Johnson confronted M. Paugh after he shutdown
his bolter, an angry exchange occurred between the two of them
and | believe that M. Johnson's statement to M. Paugh to
install the roof bolts "skin to skin" if he so desired was the
result of M. Johnson's anger and frustration over what he
obvi ously believed was a deliberate work sl owdown by M. Paugh.
This particular exchange was wi tnessed by M. Sisler who
testified that it appeared that M. Paugh "was tal king back" to
M. Johnson. In addition, nenbers of M. Paugh's bolting crew and
ot hers who have worked with himand M. Johnson corroborated the
fact that M. Paugh and M. Johnson often argued about M.
Paugh's reluctance to bolt with inadequate air.

Wth regard to M. Paugh, although M. Johnson described him
as a "quiet" individual, the record supports an equally strong
i nference that he too had a tenper and was hostile towards M.
Johnson. In his initial conplaint, M. Paugh

one
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attributed his discharge to his "conflicts" and "conflict of
interest” with M. Johnson. M. Paugh adnitted that "he had been
at odds with M. Johnson" since 1984. He admi tted that when M.
Johnson confronted hi m about shutting down the bolter on March 5,
he told M. Johnson "you cover your ass, |I'll cover mne." \Wen
asked whether M. Johnson had ever invited himto hit him M.
Paugh stated "He could have have. He's a good instigator." M.
Paugh al so adnitted to referring to M. Beckman as "a cry baby,"
and that it was possible that he referred to himas "a cry baby
son of a bitch." M. Polce testified that during his discussion
with M. Paugh when his bolter was shut off, M. Paugh remarked
to him"what are you getting all huffy about.” M. Lucas
testified to a prior fight he had with M. Paugh, and that

al though M. Paugh described the incident as "horseplay,"” he

adm tted that they "wrestled." Taken as a whole, all of these
prior incidents and encounters |lead ne to conclude that M. Paugh
had a tenper equally as volatile as M. Johnson, and that a
serious personality conflict existed between the two of them

Al t hough | have concluded that a state of hostility existed
between M. Paugh and M. Johnson prior to M. Paugh's discharge,
as stated earlier, there is no evidence that M. Johnson
participated in the managenment decision to discharge M. Paugh.
While it is true that M. Johnson initially informed M. Polce
that M. Beckman had told himthat M. Paugh hit him and
repeated M. Becknman's all egation when he was subsequently
i nterviewed by the managenment team during its investigation of
the incident, but nmay not have informed them of M. Paugh's

denials, | cannot conclude that M. Johnson exercised any
prejudicial influence on the management teamduring its
del i berations. In short, | find no evidence to establish any

nexus between M. Johnson's hostility towards M. Paugh and his
subsequent di scharge.

M. Polce and M. Gearhart confirmed that the collective
decision to discharge M. Paugh for fighting was nade after
consideration of all of the information provided by the
principals, as well as the witnesses to the altercation, and that
all versions of the incident were considered, including M.
Paugh's. | find M. Polce's testinony that M. Paugh's prior
encounters with M. Johnson were not discussed by managenent when
it made the decision to discharge M. Paugh to be credible. M.
Gearhart's unrebutted credible testinony reflects that at the
time the decision was nmade to discharge M. Paugh, managenment was
unaware of M. Paugh's prior fight with M. Lucas, and M.

Gear hart had no know edge of any safety conplaints by M. Paugh
or his prior encounters with M. Johnson. Under the
circumstances, | find no credible
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basis for concluding that M. Johnson's hostility had any i npact
on the decision to discharge M. Paugh, and find no evidence to
establ i sh any nexus between M. Johnson's hostility and M.
Paugh' s di schar ge.

Respondent's Mdtivation for Discharging M. Paugh

The crux of M. Paugh's case is his claimthat respondent's
m ne managenent seized upon the appearance of a fight between him
and M. Beckman on March 5, 1986, as an excuse for discharging
hi m because of his protected activities in insisting on
conpliance with the ventilation and roof support requirenments of
the law, his conplaints in this regard, and his reluctance or
refusal to continue roof bolting when he believed that the air
over his bolter was inadequate. In short, M. Paugh views
managenent's conclusion that he engaged in a fight with M.
Beckman as a pretexual excuse to get rid of him because of his
safety concerns.

In support of his pretexual discharge argunent, M. Paugh
relies on a statenment by personnel director Gearhart to MSHA' s
speci al investigator during the post-discharge investigation of
M. Paugh's conplaint in which M. CGearhart states that M. Paugh
"had also started a fight with another enpl oyee four or five
years ago," (Exhibit CA4; Exhibit 5A1). Conceding that neither
M. Gearhart or the managenent team which nade the decision to
di scharge himwere aware of this prior incident at the tine the
deci sion was made to discharge him M. Paugh nonet hel ess argues
that M. Gearhart nmade the statement to make it appear that M.
Paugh had a history of fighting, thereby lending credibility to
managenent ' s di scharge deci sion. Further, during the course of
the hearing, M. Paugh's counsel took issue with M. Gearhart's
further statenent to MSHA that "Both Earl Sisler and Harry
Beckman have proved in Mettiki's experience, to be anong the nost
credi ble nmenbers of it's hourly work force." Counsel suggested
that this statement by M. Gearhart was a sel f-serving
after-the-fact declaration to support managenent's belief that
M. Sisler's and M. Beckman's version of the altercation which
t ook place between M. Paugh and M. Beckman was true, while M.
Paugh's version was a |lie.

It seens absolutely clear to ne fromthe evidence in this
case that at the time managenent made the decision to discharge
M. Paugh, none of the participants in that decision had any
know edge of M. Paugh's prior purported fight with M. Lucas.
Under the circunstances, | find no basis for concluding that M.
Gearhart's post-di scharge statenment to MSHA prejudiced M. Paugh
or adversely inpacted in any way on
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management's decision to discharge him It would appear that M.
Gearhart's statenment was solicited by the special investigator
during his fact-finding investigation. Wiile it may be true that
M. Cearhart's statenent concerning M. Paugh's involvenment in a
prior fight may have in some way inpacted on MSHA s determ nation
not to pursue his case further, | find no basis for concluding
that managenent relied on that prior incident to support its

di scharge decision. M. Paugh's conplaint before this Comr ssion
and nme has been adjudi cated de novo, without regard as to what
may have notivated MSHA not to initially pursue M. Paugh's
conpl aint further.

Since the merits of M. Paugh's conplaint is before nme de
novo, the respondent is free to introduce relevant and materia
evi dence of M. Paugh's alleged propensity for fighting in
further support of any conclusion that a fight nore than likely
took place on March 5, 1986. The respondent has done this through
the testinmony of M. Lucas, and as the trier of fact, | amfree
to assess M. Lucas' credibility, and to make ny own independent
judgment on this issue. The sane can be said of the testinony of
M. Sisler and M. Beckman. Having viewed them during their
testinony at the hearing, | amfree to assess their credibility
i ndependent of M. Gearhart's views as to their credibility and
veracity. However, managenent was free to assess the credibility
of M. Beckman and M. Sisler during its investigation of the
March 5, 1986, fight in question, and as confirmed by M.

Gear hart, managenent chose to believe M. Beckman's and M.
Sisler's version of that incident, and rejected M. Paugh's
version that he sinply placed his hand on M. Beckman's shoul der
while attenpting to get his attention in order to engage himin a
conversati on.

The pivotal issue in this case is whether or not the
respondent has established through a preponderance of the
credi bl e evidence and testinony that at the tinme nanagenent nade
the decision to discharge M. Paugh, it had reasonabl e grounds to
beli eve that M. Paugh and M. Beckman engaged in a fight on
March 5, 1986, and if so, whether or not its conclusion that M.
Paugh was the aggressor, thus warranting his discharge for
violating a conpany rule against fighting, is |likew se reasonably
supportabl e by a preponderance of the credible testinmny and
evi dence.

Respondent's Enpl oyee Handbook Exhibit CA4, 9A2), at page
26, states that "No horseplay, fighting or other unsafe physica
acts will be tolerated on Conpany property." Page 18 of the
handbook, which explains in part major enployee of fenses that may
result in a potential discharge of an
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enpl oyee specifically provides for discharge for "Violating
safety rules or special hazard procedures, fighting or other acts
whi ch may have a serious affect on safety or continuity of the
operation" (enphasis added).

The record establishes that the decision to discharge M.
Paugh was nmade by managenent after an investigation of the
fighting incident. The investigation consisted of interviews
conducted by four nenbers of an ad hoc nmanagenent team consi sting
of mine foreman Pol ce, personnel director Gearhart, general mne
superintendent Billy Pritt, and m ne superintendent Paul Tenney.
The team conducted interviews on Friday, March 7, 1986, and they
interviewed M. Paugh, M. Johnson, M. Beckman, and M. Sisler,
separately and out of each other's presence. M. Polce and M.
Gearhart, were the only nenbers of the managenent team who
testified in this case. They confirned that the decision to
di scharge M. Paugh was a collective decision nmade by the team
On the basis of the information devel oped during the interviews,
the team concl uded that M. Paugh and M. Beckman got into a
fight on March 5, 1986, and that M. Paugh precipitated the fight
and was the aggressor. Since fighting is contrary to conpany
policy and is an offense which may result in the discharge of the
of fendi ng enpl oyee, the decision was made to di scharge M. Paugh
for violating this policy, and M. Polce informed M. Paugh of
the decision on Monday, March 10, 1986.

M. Beckman testified that as he started to tramhis bolting
machi ne, M. Paugh approached him from behind, called him"a cry
baby son of a bitch,” and either hit or pushed himfrom behind
into the noving machine. M. Beckman further testified that when
he was pushed into the machine, his hat flew off his head, and
his chest hit the machine. Al though M. Beckman confirnmed that no
bl ows were exchanged, and responded "No" when asked whet her he
and M. Paugh engaged in a "fight," he confirned that he defended
hi msel f by grabbing M. Paugh's arns as he started to |lift them
and that he did so because he believed that M. Paugh would try
to hit him

M. Sisler, who was eye witness to the encounter between M.
Paugh and M. Beckman, testified that as M. Paugh passed by him
on his way to where M. Beckman was working at nore than a nor nal
pace, M. Paugh appeared to be upset and stated to M. Sisler as
he passed himthat M. Beckman was "a damm cry baby." M. Sisler
testified that fromhis vantage point, his view was partially
bl ocked by the nmachine, and he could only see M. Paugh and M.
Beckman fromthe wai st up. Although he observed no punches being
exchanged, and did not actually see M. Paugh push M. Beckman,
he did see M. Beckman's hat
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fly off his head, and he concluded that M. Beckman had either
been pushed into the machine by M. Paugh or that he "flinched,"
as if being caught by surprise by M. Paugh. After M. Beckman's
hat flew off, M. Sisler saw M. Beckman grab M. Paugh by the
wrists and hold himagainst the rib.

M. Lucas, who was present during the shift when the
encounter between M. Paugh and M. Beckman took place, was not
i nterviewed by the nmanagenment team M. Lucas confirmed that
while he did not observe the incident, after learning that M.
Johnson had taken M. Beckman and M. Paugh out of the mne, he
asked M. Johnson for an explanation, and M. Johnson informed
himthat "lIt's went too far this time,” and that he had taken
them out of the m ne because he was doing his job.

M. Lucas testified that after M. Johnson took M. Paugh
and M. Beckman out of the mne, he asked M. Sisler about the
incident, and M. Sisler told himthat he observed that M.
Beckman had M. Paugh against the rib "slugging him" Wen asked
to explain M. Lucas' statenent, M. Sisler stated that in reply
to a question by M. Lucas as to whether any punches had been
thrown, he replied in the affirmative, but did so nore or |less as
a j oke because M. Lucas initiated the conversation, and M.
Sisler did not believe it was any of his business. M. Sisler
further explained that he meant nothing by the remark and did not
wi sh to see anyone get into any trouble. He reiterated that he
saw no punches thrown between M. Paugh and M. Beckman.

M. Beckman and M. Sisler confirmed that when they were
interviewed by the managenment teamduring its investigation of
the incident in question, the information they gave with respect
to what happened during the encounter between M. Paugh and M.
Beckman was consistent with their testinony in this case. Having
viewed them on the stand during their testinony in this case, |
find M. Beckman and M. Sisler to be credi ble wtnesses.

M. Polce testified that while he took no notes during the
management interviews conducted as part of the investigation of
the fighting incident, he specifically recalled M. Sisler's
statenments that M. Paugh had referred to M. Beckman as a "cry
baby, bastard, or sonmething" and that he saw M. Beckman's hat
fly off and observed M. Beckman turn around to protect hinself
by grabbing M. Paugh's arns. M. Polce also recalled M.
Beckman's statenents that M. Paugh had pushed himinto the
bolting machine while he was tranmring it and that his hat was
knocked off. M. Polce
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testified that it nmade no difference to hi mwhether M. Paugh
"hit" M. Beckman fromthe back or "pushed” himfromthe back. As
far as he was concerned, if M. Paugh was the aggressor and cane
around behind M. Beckman and pushed himinto the machine "that's
it" (Tr. 150). M. Polce confirned that all versions of the

i ncident including M. Paugh's, were considered by managenent
during its investigation, and it was concluded that M. Beckman
was not the aggressor.

M. Gearhart confirned that managenent considered all
versions of the incident, including M. Paugh's, but accepted M.
Beckman's and M. Sisler's version of the event. M. GCearhart
testified that considering all of the circunmstances, including
the fact that M. Beckman's hat flew off, that he was either hit
or pushed into the bolter, the fact that M. Paugh was angry and
cursed M. Beckman, and the fact that M. Beckman grabbed M.
Paugh to restrain him managenment concluded that a fight had
t aken pl ace between M. Paugh and M. Beckman, and that M. Paugh
was the aggressor. It was also concluded that M. Beckman had
acted properly by not returning any blows and by seeking out his
foreman to report the matter. M. Gearhart further confirmed that
he personally found M. Becknman's version of the incident to be
nmore credi ble than M. Paugh's, and he believed that M. Paugh
lied when he stated during his interview that he went around to
M. Beckman's side of the bolting machine sinply to speak with
him and that he nerely placed his hand on M. Beckman's
shoul der.

In his posthearing brief filed on M. Paugh's behalf,
counsel asserts that the respondent seized upon the appearance of
a fight between M. Paugh and M. Becknman to support the
di scharge of M. Paugh. This suggests that either a fight did not
take place, or that the respondent has nade it appear that an
ot herwi se i nnocuous di sagreenent between M. Beckman and M.
Paugh was a fight in order to conceal its true notive in
di scharging M. Paugh because of his protected safety activities.
In this regard, during the course of the hearing, M. Paugh's
counsel made reference to a finding by the State of Mryl and
Department of Unenpl oyment |nsurance in connection with M.
Paugh' s unenpl oynent benefits claimthat the i nformation provided
by the respondent during the course of the processing of M.
Paugh's claimwas insufficient to substantiate the alleged fight.
That "finding" is stated on a Notice of Benefit Determ nation
form dated March 20, 1986 (Exhibit CA4, 8Al).

M. Gearhart conceded that he was contacted by a state
unenpl oynent agency representative, and confirmed that the
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respondent declined to appear at any state proceedi ng chal |l engi ng
M. Paugh's unenployment claim M. Gearhart confirmed that he
spoke with the representative over the tel ephone, but denied that
the representative expressed any opinion that the incident, as
descri bed by M. Gearhart over the tel ephone, "did not sound |ike
a fight." Since the representative did not testify in this case,
M. Gearhart's testinmny stands unrebutted. Wth regard to the
stat e unenpl oynent conpensation "finding," aside fromthe fact
that it is not binding on me, | find no evidentiary support for
the concl usi on reached by the state representative and have given
it no weight. Further, | find no basis for draw ng any adverse

i nferences agai nst the respondent sinply because it declined to
participate in the unenpl oynent proceeding.

The evidence in this case establishes that immediately prior
to the confrontation between M. Paugh and M. Beckman, M. Paugh
and his section foreman Johnson engaged in a heated discussion
over the spacing of the roof bolts, and M. Paugh was angry at
M. Beckman for conplaining to M. Johnson about his work. During
his conversation with M. Johnson, M. Paugh referred to M.
Beckman as "a damm cry baby." As soon as M. Johnson departed,

M. Paugh lost no tinme in getting to M. Beckman, and M. Paugh
admtted that he "was in a hurry” to get to M. Beckman. Although
M. Paugh could not recall stating to M. Becknman "I'm going to
get you, you son of a bitch," M. Paugh admitted that it was
possi bl e that he did nake the statenment, and that it was al so
possible that he referred to M. Beckman as "a cry baby" or
"crazy." M. Paugh further admitted that in his earlier

di scussion with M. Johnson and in reference to M. Beckman, he
stated to M. Johnson "what's the problen? Is this cry baby
conpl ai ni ng about me?" Taking all of this into consideration, |
conclude and find that M. Paugh was angry with M. Beckman, and
that when he went over to M. Beckman's side of the bolting
machi ne he acted as the aggressor, and did so with the specific
intent to confront M. Beckman about his conplaints to M.
Johnson. | do not believe M. Paugh's assertion that he went
around to M. Beckman's side of the bolter sinply to engage him
in a conversation over the spacing of the roof bolts or the
positioni ng of the roof-bolting machine.

As stated earlier, the issue regarding the encounter between
M. Paugh and M. Beckman, is whether or not the managenent team
whi ch concluded that a fight had taken place had a reasonabl e
basis for meking that conclusion. | take note of the fact that
during the course of the hearing, M. Paugh's counsel observed
and seenmingly agreed with the testinmony that M. Paugh went
around to M. Beckman's side of the bolter;
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t hat "sonethi ng happened between M. Paugh and M. Beckman;" that
"there was a scuffle;" and that "some sort of altercation took

pl ace” (Tr. 71). Counsel's observations are consistent with the
testinmony of M. Beckman and M. Sisler, which I find credible,
and i nconsistent with M. Paugh's assertion that he nerely laid
his hand on M. Beckman's shoul der to get his attention, which
find less than credible.

The respondent's enpl oyee handbook does not define the term
"fight" or "fighting." However, Webster's New Col |l egi ate
Di ctionary defines the noun "fight" in part as "a hostile
encounter," "a verbal disagreenent,” "argument." Black's Law
Dictionary, 1968 Edition, defines the term"fight" in part as
follows: "An encounter, with blows or other personal violence,
between two persons . . . . The term does not necessarily inply
that both parties should give and take blows. It is sufficient
that they voluntarily put their bodies in position with that
intent."

I take note of the fact that the respondent’'s safety rules
and enpl oyee rul es of conduct prohibits fighting or other unsafe
physi cal acts or other acts which nmay have a serious affect on
safety. The parties do not dispute the fact that fighting in an
underground mne, particularly around noving machi nery and
equi pnent, could reasonably be expected to result in serious
consequences to mners who engage in such conduct. In nmy view,
the fact that the participants do not draw bl ood or strike or
exchange blows with each other is irrelevant. | conclude that any
encounters of the kind which has been described in this case, in
whi ch one party acts as the aggressor with the intent to inflict
harm on the other party by either intentionally or
unintentionally pushing himinto a piece of noving equi pnent, or
aggressively accosts himby placing his hands on himin such a
manner as to cause himto fall against a piece of noving
equi pnent, or exposes himto that potential hazard, constitutes
an act of fighting, as well as an unsafe physical act affecting
the safety of the miner who is on the receiving end of such an
act and who did not act as the aggressor or otherwise initiate
the encounter.

In view of the foregoing findings and concl usi ons, and after
careful consideration of all of the evidence adduced in this
case, | conclude and find that the respondent's decision to
di scharge M. Paugh, as articulated by the managenent teamt hat
made that decision on the basis of the information devel oped
during the course of its investigation, was based solely on
management's reasonabl e and pl ausi ble belief that M. Paugh had
acted as the aggressor and had engaged M. Beckman in a fight. |
find no credible basis for concluding that at the
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ti me managenment nade the decision to discharge M. Paugh, it was
ot herwi se predi sposed to discharge M. Paugh because of his
safety concerns, or because of any protected safety activities on
his part. To the contrary, | conclude that the respondent has
establ i shed a believable and plausible legiti mate reason and
cause to support the discharge, that it was justified in taking
the disciplinary action as a reasonable exercise of its
legitimate interests in disciplining its own work force, and that
in doing so it was not notivated by M. Paugh's protected safety
activities.

CONCLUSI ON AND ORDER

In view of the foregoing findings and concl usions, and after
careful consideration of all of the credible evidence and
testi nmony adduced in this case, | conclude and find that the
conpl ainant has failed to establish a prim facie case of
discrimnation on the part of the respondent. Accordingly, the
conplaint IS DISM SSED, and the conplainant's clains for relief
ARE DENI ED

The respondent's counterclaimfor costs and attorneys fees
incurred in its defense of M. Paugh's conpl aint on the ground
that M. Paugh intentionally and willfully omtted fromhis
original conplaint the fact that he had been di scharged by the
respondent |'S DEN ED

George A. Koutras
Adm ni strative Law Judge



