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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 86-38-M
PETI TI ONER A.C. No. 33-03990- 05507
V. Jonat han Li mestone M ne

COLUMBI A PORTLAND CEMENT
COVPANY,
RESPONDENT

DECI SI ON APPROVI NG SETTLEMENT
Bef ore: Judge Koutras
Statement of the Case

This is a civil penalty proceeding filed by the petitioner
agai nst the respondent pursuant to section 110(a) of the Federa
M ne Safety and Health Act of 1977, 30 U.S.C [0 820(a), seeking a
civil penalty assessnent in the amount of $2,000 for an alleged
violation of mandatory safety standard 30 C.F. R 0O 56.12A16, as
stated in a section 104(a) Citation No. 2518303, issued at the
m ne on July 29, 1985.

The respondent filed a tinely answer and contest, and the
case was schedul ed for hearing in Zanesville, Ohio, on My 6,
1987. However, the petitioner has filed a notion pursuant to
Commi ssion Rule 30, 29 C.F.R 0 2700. 30, seeking approval of a
settl enent of the case. The proposed settl ement agreenent
requires the respondent to pay a civil penalty assessnent in the
amount of $1,000 for the violation in question.

Di scussi on

In support of the proposed settlenent disposition of this
case, the petitioner has subnmtted information pertaining to the
six statutory civil penalty criteria found in section 110(i) of
the Act. In addition, the petitioner has submitted a ful
di scussion and disclosure as to the facts and circunstances
surroundi ng the issuance of the citation in question, and a
reasonabl e justification for the reduction of the origina
proposed civil penalty assessment.
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The citation in this case was issued after an MSHA investigation
into an accident which occurred on July 27, 1985, which resulted
in serious disabling injuries to an electrician when he entered a
kil n precipitator hopper with the feed-out screw conveyor running
and was caught in the screw. The electrician's right |eg was
severed bel ow the knee. The electrical power switch for the screw
conveyor had not been deenergized or | ocked out. The cited
standard, 30 C.F.R [ 56.12A16, requires that electrically
power ed equi pnent be deenergi zed before nechanical work is done
on such equi pment.

Petitioner states that the original civil penalty assessment
ampbunt was based on a "special assessnment” made in accordance
with 30 CF. R 0O 100.5, due to the occurrence of the serious
nonfatal accident. However, petitioner asserts that there are
mtigating circunstances which justify a reduction in the
original penalty anmpbunt. In this regard, petitioner states that
the electrician had not started the mechani cal work when the
accident occurred and that he was accidently knocked into the
hopper and into the noving screw conveyor. The electrician did
not intend to enter the precipitator at the tinme of the accident
as his belt, tools and radio had been | eft outside and he had
only intended to check the dust |level to the hopper at the tinme
of the accident.

Petitioner asserts that the enpl oyee in question was an
experienced el ectrician who had received training fromthe
respondent on |l ock out procedures, and that the respondent had a
history of training enployees on such procedures. Petitioner also
points out that the electrician's foreman had given him
instructions and warned himto | ock out the screw conveyor before
entering the precipitator. Further, petitioner states that the
mne is a small operation, and that during the 24Amont hs
precedi ng the i ssuance of the citation, the respondent had
recei ved two assessed viol ations.

Concl usi on

After careful review and consideration of the pleadings,
argunments, and subm ssions in support of the notion to approve
the proposed settlement of this case, | conclude and find that
the proposed settlenent disposition is reasonable and in the
public interest. Accordingly, pursuant to 29 C.F.R [ 2700. 30,
the notion IS GRANTED, and the settlenent IS APPROVED

ORDER

Respondent 1S ORDERED to pay a civil penalty in the anmpunt
of $1,000 in satisfaction of the citation in question within
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thirty (30) days of the date of this decision and order, and upon
recei pt of payment by the petitioner, this proceeding is

di sm ssed.

CGeorge A. Koutras
Adm ni strative Law Judge



