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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 87-42-M
PETI TI ONER A.C. No. 42-00149-05502 P9N
V. Kennecott M ne

EMKO CORPORATI ON
RESPONDENT

Dl SAPPROVAL OF SETTLEMENT ORDER TO SUBM T | NFORMATI ON
Bef ore: Judge Merlin

The parties have subnitted a joint notion to withdraw their
pl eadi ngs in the above-capti oned case which involves four
vi ol ati ons.

The Solicitor has noved to vacate one of the citations and
the operator has agreed to pay the original assessnents of $300
each for two others. These matters appear to be in order

The difficulty is with the fourth order. Oder No. 2644520A
cites a violation of 30 CF.R 0O 56.9040(a) because two mi ners
had been riding in the front bucket of a Case 580D | oader and
back-hoe. This penalty was originally assessed at $300 and the
proposed settlenent is for $150. The parties represent that the
50% reduction in the originally assessed amount is justified
because "negligence is I ess than was originally assessed.” No
reasons are given to support this representation. | have
therefore, no basis upon which to determnm ne whether the
settlement recommendation is justified.

The parties are rem nded that the Conmi ssion and its Judges
bear a heavy responsibility in settlement cases pursuant to
section 110(k) of the Act. One of the principal reasons for the
enact nent of section 110(k) was the unwarranted | owering of
penal ties during the settlement process under the 1969 Act.

S. Rep. No. 95A181, 95th Cong., 1st Sess. 41-5 (1977), reprinted
in Senate Subcommrittee on Labor, Committee on Human Resources,
95th Cong., 2d Sess., Legislative H story of the Federal M ne
Safety and Health Act of 1977, at 632A633 (1978).



~927

Penal ty proceedi ngs before the Commi ssion are de novo. The
appropriate amount of penalty nmust be determi ned in accordance
with the six criteria set forth in section 110(i) of the Act.
Sel l ersburg Stone v. Federal M ne Safety and Health Review
Conmi ssion, 736 F.2d 1147 (7th Cir.1984).

The Conmmi ssion nost recently has reaffirnmed the authority of
the Judges to review and, where necessary, disapprove
settlenments, stating:

* * *  Settlenent of contested issues and Commi ssion
oversight of that process are integral parts of dispute
resol ution under the Mne Act. 30 U. S.C. 0O 820(k); see
Ponti ki Coal Corp., 8 FMSHRC 668, 674 (May 1986. The
Commi ssion has held repeatedly that if a judge

di sagrees with a penalty proposed in a settlenent he is
free to reject the settlenment and direct the matter for
heari ng. See, e.g., Knox County Stone Co., 3 FMSHRC
2478, 2480A81 (November 1981). A judge's oversight of
the settlenent process "is an adjudicative function
that necessarily involves w de discretion.” Knox
County, 3 FMSHRC at 2479.
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Secretary of Labor v. WInmpt M ning Conpany, Docket Number
LAKE 85A47, slip op. at 3, 8 FMSHRC ---- at %/(6)6D (April 30,
1987) .

Most Solicitors routinely submt satisfactory settlenent
notions, while a few do not.

In light of the foregoing, it is ORDERED that within 15 days
fromthe date of this order the parties subnt additiona
information to support their settlenment recommendati on. O herw se
the case will be set for hearing forthwith

Paul Merlin
Chi ef Administrative Law Judge



