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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges

ARNOLD SHARP, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. KENT 86-149-D
V.
BARB CD 86- 49
Bl G ELK CREEK COAL CO., INC.,
RESPONDENT No. 1 Surface M ne

DECI SI ON

Appearances: Arnold Sharp, Bulan, KY, Pro Se;
St ephen C. Cawood, Esq., Pineville, KY,
Respondent .

Bef ore: Judge Fauver

Conpl ai nant brought this proceedi ng under O 105(c)(3) of the
Federal M ne Safety and Health Act of 1977, 30 U . S.C. 0O 801 et
seq., contending that he was di scharged because of safety
conplaints made to his supervisors. Respondent contends that he
was di scharged for reckless driving.

Based upon the hearing evidence and the record as a whole, |
find that a preponderance of the substantial, reliable, and
probative evidence establishes the follow ng:

FI NDI NGS OF FACT

1. Respondent operates a surface coal mne, known as No. 1
Surface Mne, in Leslie County, Kentucky, which produces coal for
sale in or affecting interstate conmerce

2. Conpl ai nant had been enpl oyed by Respondent's
predecessor, Bl edsoe Coal Conpany, at the sane coal nine for
about one and one-half years when the m ne was taken over by
Respondent, in April, 1985. Conpl ai nant began working for
Respondent then, and worked as a rock truck driver and at tines
as an auger hel per or operator until he was discharged on May 28,
1986.
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3. From April, 1985, until February, 1986, Conplainant's
i medi ate supervisor was M C. Couch. From February, 1986, unti
his discharge in May, 1986, his i mmedi ate supervisor was M
Cornett.

4. Around Septenber, 1985, Respondent purchased an auger and
assi gned Conpl ai nant to be a helper on it. Conplai nant nade many
safety conplaints to Couch and later to Cornett about the auger
i ncl udi ng excessive oil |eakage, accumul ations of | oose coal and
a broken or damaged platform Many tinmes he asked Respondent to
have the auger repaired and made safe, but Respondent did not
have it repaired and continued assigni ng Conpl ai nant to work on
t he auger. Conpl ai nant al so conpl ai ned to his supervisors about
i noperabl e front horns and i noperabl e backup al arns on trucks.

5. For a period, Respondent shut down the auger. Conpl ai nant
drove a rock truck when the auger was shut down.

6. In February, 1986, M C. Cornett becane Conplainant's
i medi at e supervisor, and Couch becane a m ne supervisor above
Cornett.

7. Around March, 1986, Respondent started operating the
auger again, and Cornett ordered Conplainant to work on the
auger. Conpl ai nant conpl ai ned about the auger, telling Cornett
that he would not work on the auger until it was repaired and
made safe to operate. However, Cornett ordered Conplainant to
wor k on the auger and Conpl ai nant did so. On one occasion
Cornett instructed Conplainant to conme in on Sunday, April 27,
1986, to work on the auger. \Wen Conpl ai nant told himhe did not
want to work on the auger until it was repaired, Cornett told
Conpl ai nant to work on the auger as instructed or he would be
fired. Again, Conplainant worked on the auger

8. On May 28, 1986, Conpl ainant was driving rock truck No.
437 and Wllard MIler was driving rock truck No. 438. MIler had
just dunped a | oad of rocks, and was |eaving the dunping area.
Conpl ainant's truck was | oaded, and he drove up to a "sw tchback”
area where | oaded trucks would stop and then back up to the
dunping site. As MIler was driving downhill fromthe dunping
area and as Conpl ai nant was backi ng uphill onto the dunping area
road, the trucks collided. Neither truck had an operable front
horn or operable back-up alarm The accident probably could have
been prevented if the trucks had these safety devices.
Conpl ai nant | ooked in both of his side view mirrors before he
backed up, but did
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not see Mller's truck in either of them because of the angle at

whi ch the trucks were approaching each other. If MIler had been

able to blow his front horn, it is likely that the accident would
have been prevented.

9. Supervisor Cornett arrived on the scene after the
accident, on May 28, 1986. Supervisor Couch arrived later. They
sumarily bl amed Conpl ai nant for the accident, and di scharged him
on that date.

10. On June 17, 1986, after evaluating the representations
made by Respondent and the Compl ai nant, the Kentucky Division of
Unenpl oynment | nsurance rejected Respondent’'s contention that
Conpl ai nant had been di scharged for cause. It found that: "There
is a lack of evidence to show that the accident was intentiona
or that m sconduct was involved. Therefore, the separation is
non-di squal i fying." (Exh. CA34.)

11. On August 26, 1986, the Mne Safety and Health
Admi nistration, United States Departnent of Labor, informed
Conpl ai nant that its investigation of his conplaint of a
di scrim natory discharge did not indicate a violation of 0O 105(c)
of the Act. Conplainant then filed the subject proceeding before
this i ndependent Comm ssion, for a de novo hearing and
adj udi cation of his claimof discrimnation.

DI SCUSSI ON W TH FURTHER FI NDI NGS

A miner may establish a prima facie case of discrimnation
under 0O 105(c) of the Act (FOOTNOTE 1) by proving that (1) he was
engaged in a protected activity and (2) the adverse action
conpl ai ned of was notivated in any part by that activity. The
operator may rebut the prinma facie case by showing either that no
protected activity occurred or that the adverse action was not
notivated in any part by the protected activity. Smth v. Reco,
Inc., 9 FMSHRC 992 (June 30, 1987).
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If the operator cannot rebut the prim facie case in this manner
it my neverthel ess defend affirmatively by proving that (1) it
al so was notivated by the miner's unprotected activity, and (2)
it would have taken the adverse action in any event for the
unprotected activity al one. The operator bears the burden of
proof with regard to the affirmative defense. Haro v. Magna
Copper Co., 4 FMSHRC 1935 (1982). The ultimate burden of
per suasi on does not shift fromthe conplai nant. Donovan v.
Stafford Construction Co., 732 F.2d 954 (D.C. Cir1984); Boich v.
FMSHRC, 719 F.2d 194 (6th Cir.1983). The Suprenme Court has
approved the National Labor Relations Board's virtually identica
anal ysis for discrimnation cases arising under the Nationa
Labor Relations Act. NLRB v. Transportation Managenent Corp., 462
U S. 393 (1983).

Conpl ai nant proved that he was engaged in protected
activity, i.e., making safety conplaints about the condition of
the auger and the trucks. He conpl ained to Couch a nunber of
ti mes, and he conplained to Cornett when Cornett replaced Couch
as his immedi ate supervisor. His safety complaints included
excessive oil on the auger, accumulations of coal on the auger, a
br oken or dammged platform on the auger and inoperable front
horns and i noperabl e backup alarms on trucks. He also voiced
safety conplaints to fell ow workers.

Respondent contends that Conpl ai nant had a nunber of prior
accidents at the mine and that the accident on May 28, 1986, was
the final cause for discharging him because of reckless driving,
and that this was the sole cause for his discharge. It denies any
nmoti vation to discharge hi mbecause of his safety conpl aints.

The evidence is in conflict as to prior accidents involving
Conpl ai nant. Conpl ai nant called the former superintendent of
Bl edsoe Coal Conpany, Vernon Miuncy, as a witness. Miuncy testified
that he saw Conpl ai nant practically every day on the job and that
his work record was good whil e enployed at Bl edsoe.

Respondent's supervi sor Couch testified that Conpl ai nant had
several prior accidents at the m ne, as follows:

(1) In the first nonth Conpl ai nant worked for Couch
Conpl ai nant backed a truck partly over a bermon the edge of the
dunpi ng area. One set of the rear wheels went over the berm and
that side of the truck rolled backward partly down the sl ope.
Couch testified that backi ng over the berm was dangerous, because
the truck could have turned over.



~1266
(2) I'n a later incident, Conplainant backed into a high wall
damaging a railing and side mirror on his truck

(3) I'n February, 1986, the | ast day that he worked directly
under Couch, Conplainant, at the end of the work day, jamred his
truck into a narrow opening in an effort to get to the parking
| ot quickly and get away fromthe m ne

Respondent's foreman Cornett testified that he had worked
for Bl edsoe Coal Conpany as a supervisor and that Conpl ai nant had
wor ked for himthere for about a year and a half, and begi nning
in February, 1986, Cornett was his supervisor at Respondent's
m ne until Conplainant's di scharge on May 28, 1986.

Cornett testified that Conplainant had a nunber of prior
accidents at the Bl edsoe Conpany: Once, nearly backing into a
sweepi ng machi ne, and "various acci dents backing into dozers"
(Tr. 85). Cornett also described the accident at Respondent's
m ne that Couch described, contending that Conplai nant backed a
truck partly over a bermin the dunping area.

WIlliamBolling testified, as Respondent's wi tness, that he
was a bl aster and an equi pment operator, first for Bl edsoe Coa
Conpany and then for Respondent. He first net Conplai nant when
Conpl ai nant started working for Bl edsoe Coal Conpany in Decenber,
1983, or early 1984. They worked together for Respondent unti
Conpl ai nant was di scharged. He described two acci dents that
occurred when they had worked for Bl edsoe Coal Conmpany: (1)
Conpl ai nant backed a rock truck into a bulldozer Bolling was
operating, causing some damage to the rock truck (cutting the
tire and bending the rimof the truck) and (2) Conplainant's
truck bunped into a bulldozer Bolling was operating, wthout
causi ng any damage. Bolling also testified that he saw
Conpl ai nant back up too close to a bull dozer and the bul dozer
operator had to drive out of his way to avoid being hit.

Couch, Cornett, and Bolling testified that Conplainant had a
reputation at the mne of being an unsafe driver.

Conpl ai nant testified that the accident with Bolling
involving the cut truck tire was at ni ght and was caused by
Bol ling not having his lights on. He denied the other accidents
mentioned by Bolling. He testified that the "bernt acci dent was
due to Respondent's failure to build adequate berns. | credit
Conpl ainant's testimony on the subject of prior accidents and the
acci dent on May 28, 1986.

The kinds of prior accidents attributed to Conpl ai nant by
Respondent's witnesses were not unusual for this operator's
enpl oyees. Respondent's trucks often operated wi thout operable
horns and back-up alarms and at tines
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equi pnment operated w thout adequate brakes or safety lights; rock
bl asting at times was too close to personnel or equi pment; at

ti mes personnel were permtted too near, or approached too near

a high wall that was dangerous and could fall and fatally injure
enpl oyees; the auger was often kept in an unsafe condition

Vari ous enpl oyees were involved in accidents for which they were
not di sciplined by Respondent or by its predecessor. Nor did
Respondent or its predecessor discipline Conplainant for any

acci dents before May 28, 1986. On that date, Respondent deci ded
to fire Conplai nant wi thout conducting a reasonabl e investigation
of the accident. Wen Cornett came upon the scene, he briefly
talked to MIler and Conpl ai nant, |ooked at the damage to
Mller's truck and hastily determ ned that Conpl ai nant was at
fault. Soon after that, Couch arrived, and Couch and Cornett had
a brief discussion and decided that Conplai nant shoul d be

dism ssed. If they had viewed the accident w thout an aninus
toward Conpl ai nant, they woul d have considered the effect of the
safety defects on the trucks as a mgjor contributing cause of the
accident, i.e., the failure to provide an operable front horn on
MIler's truck and an operabl e back-up alarm on Conpl ai nant's
truck. The sanme truck operated by MIler had been turned over and
substantially damaged i n an accident on May 9, 1986, involving a
different driver, but there is no evidence that disciplinary
action was taken against that driver, nor is there an explanation
of that accident in relation to driver fault or safety equi pment.

Earlier, Couch had threatened to fire Conplainant if he
continued to conplain to other enployees about his objections
concerning the condition of the auger. Cornett was al so upset
wi t h Conpl ai nant because of Conplainant's safety conpl aints about
the auger (as late as April 27, 1986) and his resistance to
wor ki ng on the auger when ordered to do so.

Couch and Cornett had not heeded Conpl ainant's safety
conpl ai nts about safety defects on the trucks. Had they checked
the horns and backup alarns on the trucks involved in the
acci dent on May 28, 1986, they would have found themto be
i noperable. Wth such a finding, they could not reasonably
attribute fault to either driver, but to their ow failure to
have the safety standard for horns and backup alarms conplied
with. Their summary action in blam ng Conpl ai nant for the
acci dent without checking the safety equi pment on the trucks
i ndicates a discrimnatory notive toward Conpl aint.

For all of the above reasons, | find that Couch and Cornett
were notivated at least in part by Conplainant's safety
conplaints in their decision to fire him The
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evi dence presented by Respondent does not preponderate to show
that in the absence of Conplainant's safety conpl aints Respondent
woul d have di scharged Conpl ai nant for the accident on May 28,
1986. Complainant is therefore entitled to relief under 0O 105(c)
of the Act.

CONCLUSI ONS OF LAW
1. The Conmission has jurisdiction in this proceeding.

2. Respondent violated O 105(c)(1l) of the Act by its
di scrimnatory di scharge of Conplai nant on May 28, 1986.

3. Conplainant is entitled to an order requiring Respondent:

(1) to reinstate himin Respondent's enploynment in the sane
position, and with the sanme pay rate, status and all other
benefits, as he woul d have attained therein had he not been

di scharged on May 28, 1986, (2) to pay himback pay and interest
for all conpensation he would have earned in Respondent's

enpl oyment had he not been discharged on May 28, 1986, and (3) to
rei mburse himfor costs and expenses reasonably incurred by him
in connection with the institution and prosecution of this
proceedi ng including a reasonable attorney's fee if an attorney
is engaged for the remai nder of this proceeding including a
procedure for proposing a relief order and any revi ew or appea
processes.

ORDER
WHEREFORE I T |I'S ORDERED t hat:

1. The parties shall confer, within 15 days of this
Decision, in an effort to stipulate the amunt of Conplainant's
back pay and interest, costs and expenses, and the position, pay
rate, status and enpl oyee benefits to which Conplainant is
entitled to be reinstated in Respondent's enploynment. |nterest
shall be computed in accordance with the Conm ssion's decision in
Ar kansas Carbona, 5 FMSHRC 2042 (1984) (copy to be distributed to
each party).

2. Wthin five days after their conference, the parties
shall file a report with the Judge, subnitting either a joint
proposed order for relief or a statenent of the issues between
the parties respecting the relief to be granted. Respondent's
stipulation of the terms of a relief order will not prejudice its
rights to seek review of this Decision
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3. This Decision shall not be nade final until a Suppl enental
Deci sion on Relief is entered herein.

W |iam Fauver
Adm ni strative Law Judge
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~FOOTNOTE_1

1 Section 105(c) (1) of the Act provides in part: "No person
shal | discharge or in any manner discrimnate agai nst or cause to
be di scharged or cause discrimnation against or otherw se
interfere with the exercise of the statutory rights of any ni ner
in any coal or other mine subject to this Act because
such miner has filed or nade a conplaint under or related
to this Act, including a conplaint notifying the operator or the
operator's agent of an alleged danger or safety or health
violation in a coal or other mne or because of the
exerci se by such mner of any statutory right afforded by
this Act."



