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Bef ore: Judge Wei sberger
Statement of the Case

In these consolidated cases, the Operator (Respondent) seeks
to challenge a citation issued to it by the Secretary
(Petitioner) for an alleged violation of 30 CF. R O
70.207(c) (7). The Secretary seeks a Civil Penalty for an all eged
violation by the Operator of Section 70.207(e)(7), supra.

Pursuant to notice, the cases were heard in Weeling, West
Virginia on May 12, 1987. John Dower testified for Petitioner

and John Russell and Steve Perkins testified for the Respondent.
Petitioner and Respondent filed proposed Findings of Fact and
Briefs on July 27, 1987 and July 29, 1987, respectively. No reply
briefs were filed.
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Regul at ory Provi sion

30 CF.R 0O 70.207(e)(7) provides for follows:

(7) Longwall section. On the m ner who works nearest
the return air side of the |longwall working face or
al ong the working face on the return side within 48
i nches of the corner.

| ssues
1. Whet her Respondent viol ated section 70.207(e)(7), supra.

2. If a violation of section 70.207(e)(7), supra, occurred,
was it of such a nature as could have significantly and
substantially contributed to the cause and effect of a safety
hazard.

3. If the Respondent violated section 70.207(e)(7), what is
the proper penalty to be assessed?

Fi ndi ngs of Fact and Concl usi ons of Law

The essential facts herein are not in dispute. In
Respondent's Ireland Mne, in the 6D longwall section coal is
m ned by a shear which is operated by two nminers who are called
shear operators. There is no distinction, in terms of work
assignments or pay, between the two shear operators.

In the extracti on phase, when the shear is traveling from
the headgate to the tailgate, one mner is assigned to operate
the headgate drum of the shear and the other miner is positioned
in the tailgate end of the shear and operates the tailgate drum
When the shear travels fromthe tailgate to the headgate, the two
m ners operating it remain at their positions until the shear
reaches shield nunber 113, at that point, the miner who was
working at the tail drum"floats out,"” and goes to the headgate
in order to obtain fresh air, and take a break fromworking in
the cramped quarters in proximty to the shear. The two miners
wor king on the shear will alternate "floating out" to the
headgate each tinme the shear, on its pass fromthe tailgate to
the headgate, reaches shield nunber 113. The renmaining miner wll
stay at the shear operating the controls of the head drum while
the shear travels from shield nunmber 113 to the headgate. During
this phase of the operation, nost of the coal is cut, and 90 to
95 percent of the dust is generated.

John Dower, a mning engineer for MSHA, testified on direct
exam nation that "routinely" after the tailgate operator has
"floated out" to the headgate, the headgate operator would have
to go to the tail drumto readjust it because of face rolls. In
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contrast, John Russell, Respondent's dust and noi se supervisor of
the Eastern Region, testified that it would be "very rare" for
the headgate operator to nove to the tail position after the tai
operator has "floated out." This appear to be consistent with the
testi nony of Dower, on cross exanination, that there is no need
for the head drum operator to go to the tail position unless
there is a "severe problem" However, Dower explai ned, on

redi rect exam nation, that such severe problenms could occur if
there are massive stones under the machine or if there is a
mechani cal mal function of the drum In the same connection
Russell indicated that if the shear conmes in contract with a
shield, the shear will stop and the head shear operator would
then have to go the tailend to fix it. Based on the above, |
conclude that, as part of the normal mining process, there are
occasi ons when the head shear operator, after the tail operator
has "floated out," would be required to go to the tail drum

posi tion.

Prior to May 1986, it was the policy of MSHA that a dust
sanpl i ng device be given to the tail drum operator who wore it
constantly even when he "floated out" to the headgate. In
practice, Respondent conformed to this policy. On May 13, 1986,
MSHA Di strict Manager, Ronald L. Keaton, in response to an
inquiry fromWIIliam Schl aupitz, Respondent's Regi ona
Manager ASafety, set forth a policy quoting fromthe Coal M ne
Heal th and Safety |nspection Manual, for underground m nes dated
March 9, 1978, that "If the operator's mning procedures result
in the changing of miners fromone occupation to another during a
production shift, the sanpling device nust remain on or at the
"high risk' occupation.”™ On July 14, 1986, Dower observed the
tail gate shear operator wearing the dust sanpling device on the
entire shift, including the tine when he "floated out" to the
headgate on alternate passes.

Russel|l testified that after the May 13, 1986 letter from
the District Manager was received, he talked to an MSHA enpl oyee,
Ellis Mtchell, who informed himthat when the tail gate shear
operator "floated out" to the headgate, it was not to be
considered a "rotation” as no one replaced the tail gate shear
operator. Russell testified, in essence, that accordingly
Respondent did not take any action to change its procedure of
having the tailgate drum operator wear the dust testing device
t hroughout the shift, even when "floating out."

The evidence is clear that the tailgate drum operator is
exposed to a certain amunt of coal dust fromthe cutting drums,
conveyor chain, and debris falling fromthe ribs or roof. His
exposure to the coal dust is considerably nore than that of the
headgate drum operator, as the former is nearest the return air
side, and as such is in the path of the airborne coal dust. It
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is also clear that nmost of the time he is the mner who works
nearest the return air side of the longwall working face.

However, on every other shift, when the tailgate operator "floats
out" to the headgate, the headgate operator then becones the

m ner working nearest the return air side. It would thus appear
fromthe plain reading of the |anguage of section 70.207(e)(7),
supra, that, accordingly, when the tailgate operator has "fl oated
out" the renmaining headgate operator is required to wear the dust
testing device.

It is true that requiring the tailgate operator to
conti nuously wear the dust sanpling device would give an accurate
readi ng of the dust exposure to this m ner who, as noted above,
is at a higher risk than the headgate shear operator. However
the tinme the operator spends in the fresh air of the headgate
nmust be considered. This has the effect of reducing the anmount of
hi s average exposure to coal dust. Further, by having the
tail gate shear operator wear the dust sanpler, even in the
headgate, has the effect of not providing an accurate indication
of exposure of coal dust to the headgate operator who may, in the
ordi nary course of the mning operation, be required to perform
sonme work in the tailgate position, thus enhancing his exposure
to coal dust, as being in the path of the airborne coal dust.
Hence, | hold, that section 70.207(e)(7), supra, requires that
t he headgate shear operator wear the testing device when the
tail gate operator "floats out." Furthernore, | find that the
policy statement of the MSHA District Manager, of May 13, 1986,
does not contain any contrary direction. It is clearly the intent
of the District Manager to protect the person in a "high risk"
occupation by requiring himto wear the dust sanpler. This policy
woul d clearly be thwarted in not requiring the headgate operator
to wear the dust sanpler during portions of the pass when he is
al one at the shear and nmay be required, in the normal course of
m ning operations, to go to the tail position and perform duties
where there is a "high risks" of exposure to coal dust. For al
t he above reasons, | conclude that Respondent herein has viol ated
section 70.207(e)(7), supra.

It was the uncontradicted testinony of Dower, in essence,
that if there is coal dust in the subject section above the
maxi mum perm tted, and the coal dust is not being nonitored
because the testing device is on the tailgate operator, who is in
the headgate area, then it is potentially likely that a niner
coul d be exposed to dust which could result in black |ung disease
or a permanent disability of a very serious nature. Accordingly,
based on this testinmony, | find that Respondent's violation of
section 77.207(e)(7), supra, was significant and substantia
(See, Consolidation Coal Conmpany v. Federal M ne Safety and
Heal t h Revi ew Conmmi ssion, Slip. Op., July 24, 1987 (D.C.Cir.);
Mat hi es Coal Co. 6 FMSHRC 1 (January 1984)).
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| have considered all the factors set forth in Section 110 of the
Act. Specifically I note that the Respondent was not negligent in
viol ating Section 771207(e)(7), supra. | conclude that the
proposed penalty of $112 is appropriate.

ORDER

It is ORDERED that the Notice of Contest filed July 28,
1986, be DISM SSED. It is further ORDERED t hat Respondent pay the
sum of $112, within 30 days of the date of this decision, as a
civil penalty for the violation found herein.

Avram Wi sber ger
Adm ni strative Law Judge



