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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, DI SCRI M NATI ON PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 87-156-D
ON BEHALF OF HOPE CD-87-5
BRYANT M HATFI ELD, JR
COVPLAI NANT No. 1 M ne
V.

SM TH BROTHERS CONSTRUCTI ON

I NC. ,
RESPONDENT
DECI SI ON APPROVI NG SETTLEMENT
ORDER TO PAY
Bef or e: Judge Merlin

This is a discrimnation proceeding arising under section
105(c) of the Federal M ne Safety and Health Act of 1977. 30
U.S.C. 0O815(c). On March 30, 1987, the Secretary of Labor, on
behal f of the conplainant, Bryant M Hatfield, Jr., filed this
conpl aint alleging violations of section 105(c)(1) of the Act. 30
U S.C 0O815(c)(1).

The Secretary's conplaint alleged inter alia, that the
Conpl ai nant was illegally discrimnated agai nst, on or about
Decenber 16, 1986, when a foreman enpl oyed by the Respondent
threatened himw th physical harm because of conplaints M.
Hatfi el d expressed, or intended to express, concerning preshift
belt exam nations at Respondent's No. 1 M ne.

On August 5, 1987, the Secretary and the Respondent, Smth
Brot hers Construction, Inc., filed a joint notion to approve
settl enment for the violations involved in this case. The
Conpl ai nant has signed a separate notice evidencing his approva
of the settlenment agreenent.

The joint notion to approve the settlenment provides, in
rel evant part:

Smith Brothers construction, Inc., admits that Bryant
M Hatfield, Jr., was illegally discrim nated against,
in violation of Section 105(c)(1) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C 0O 815(c) (1)
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(hereinafter "the Act"), on or about Decenber 16, 1986 when a
foreman enpl oyed by Smith Brothers Construction, Inc., threatened
M. Hatfield with physical harm because of conplaints M.
Hatfield had nmade, or was intending to nmake, concerning preshift
belt exam nations at Respondent's No. 1 nine
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Smith Brothers Construction, Inc., agrees to renove
fromM. Hatfield s enployment records all adverse
remar ks about his having exercised his statutory right
to file or make conplaints all egi ng dangers on safety
or health violations under the Act.

Smith Brothers Construction, Inc., agrees to pay a
civil penalty of $200.00 for its violation of Section
105(c) of the Act. This penalty is reasonable under the
criteria set forth at Section 110(i) of the Act and
will serve to effect the intent and purposes of the
Act. The anmpunt of this penalty is appropriate to the
size of the business and the history of previous

vi ol ati ons. The Respondent displayed a noderate degree
of negligence in failing to prevent interference with
M. Hatfield s exercise of his statutory rights.
Respondent's nanagenent assigned extra duties to its
forenmen because of conplaints made by M. Hatfield, but
no precautions had been taken to protect M. Hatfield's
rights in this potentially volatile situation. Although
M. Hatfield was not intimdated by the threat made by
Respondent's foreman, it is reasonably likely that the
four other mners who were present when this threat was
made woul d be deterred fromexercising their right to
make or file conplaints because of this action on the
part of Respondent. Good faith was denonstrated by the
foreman's subsequent verbal apology to M. Hatfield,
and by the Respondent's decision not to arouse further
aninosity by contesting this matter. There has been no
assertion by the Respondent that its continued ability
to conduct business would be threatened by the paynent
of a civil penalty in this case.

| accept the foregoing representati ons and approve the
recommended settlenment. Accordingly, the joint notion to approve
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settlenent is GRANTED and the operator is ORDERED TO PAY $200
within 30 days fromthe date of this decision.

Paul Merlin
Chi ef Admi nistrative Law Judge



