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Appearances: Harold Cancelm, Esq., Thonpson and Baily,
Waynesbur g, Pennsylvania, for Conplai nant;
C. Robert MCall, Esq., MCall, Stets &
Har di sty, Waynesbur g,
Pennsyl vani a, for Respondent.

Bef ore: Judge Wei sberger
St atenent of the Case

Conpl ainant filed a conplaint with the Comr ssion under
section 105(c) of the Federal M ne Safety and Health Act of 1977,
30 U.S.C. O815(c) (the Act) alleging, in essence, that he was
illegally discrimnated against in that he nmade a valid safety
conpl ai nt which caused "the [oss of ny enploynent."

Pursuant to notice, the case was set for hearing in
Washi ngt on, Pennsylvania on March 17, 1987. On March 17, 1987,
t he Conpl ai nant and Respondent both appeared, and the Conpl ai nant
was represented by Counsel. The Respondent nmade a notion to have
the case adjourned in order to be represented by Counsel. This
noti on was granted, and the case was reschedul ed for May 27,
1987, in Pittsburgh, Pennsylvania. At the hearing, on My 27 A
28, 1987, Ronald D. Mrris, Frank Rutherford, and Ann Kerr
testified for the Conpl ai nant. Ernest Sauro, Barbara Snith,
Bar bara Bircher, Harvey Litten, Floyd Jenkins, KarlAHans Rath,
Bar bara Betchy, and James Earl Mason testified for the
Respondent. Subsequent to the hearing, Respondent, on July 7,
1987, requested an extension of time until August 4, 1987, to
file Posthearing Findings of Fact. On July 30, 1987, Conpl ai nant,
on behalf of both Parties, requested a further extension unti
August 24, 1987. On August 26, 1987, Respondent filed its
Post hearing Brief and Requested Findings of Fact. On August 24,
1987, and Septenber 10, 1987, Conpl ai nant requested further
extensions of time to file its
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bri ef and Requested Findings of Fact. These requests were
granted. Conplainant filed his Requested Findings Fact and
Menor andum Brief on Cctober 5, 1987.

| ssues

1. Whether the Conpl ai nant has established that he was
engaged in an activity protected by the Act.

2. If so, whether the Conplainant suffered adverse action as
the result of the protected activity.

3. If so, to what relief is he entitled.
Fi ndi ngs of Fact

Conpl ai nant and Respondent are protected by, and subject to,
the provisions of section 105(c) of the Act. | have jurisdiction
to decide this case.

The Conpl ai nant, conmmencing in April 1985, and conti nuing
through all dates in question herein, was a truck driver for the
RMW Trucki ng Conpany whi ch had an agreenent to haul coal from
Respondent's mine and dunp it at Respondent's processing plant.
The Conpl ai nant, in essence, has alleged that as a consequence of
safety conplaints that he nade to Respondent, the Respondent
"barred" himfromentering on Respondent's property and as such
according to a conmplaint filed with the Commi ssion, caused the
| oss of his enpl oynent.

On January 14, 1986, the truck that the Conpl ai nant was
driving, skidded on the Respondent's haul age road which was snow
covered, and had a maxi num grade of 20 percent. In this
connection | base ny finding upon the testinony of Rath as it was
predi cated upon a detail ed topographical map, Exhibit 2, rather
t han upon the approximtions of Mrris and Sauro.

The testinmony was in conflict between Ronald R Morris
(Conpl ai nant) on the one hand, and Carl AHans Rath (Respondent's
Vice President) and Ernest Sauro (Respondent's Superintendent),
on the other hand, with regard to the following: the tine the
i ncident occurred, whether it was witnessed by Rath, whether the
Morris' truck skidded down the slope or on a |level grade at the
end of the slope, the order in which Mirris and Harvey Litten
anot her truck driver enployed by RWV Trucki ng, arrived at the
processi ng plant, and whether, after the incident, Mrris drove
back up the hill or left by another exit. Although the weight of
the evidence tends to support the version testified to by Rath,
as it was corroborated by Sauro and Litten, it is not critical to
these proceedings to reconcile all these conflicts.
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Morris, on January 14, 1986, after the truck skidding incident
occurred, did not register any safety conplaints about the
condition of the road with either Sauro or Rath.

On January 15, 1986, Rath observed that the truck that
Morris was driving, had coal left in its bed after the rest of
the | oad had been dunped. He requested Morris to either clean the
truck of the remaining coal or get it |ight weighed. Mrris
testified that he conplied with this request. According to the
testinmony of Rath, Morris first responded by telling Rath that he
(Rath) was not to tell him (Mrris) anything. | find that Mrris
did respond as testified to by Rath, as Rath's testinony was not
rebutted by Morris when he testified in rebuttal

According to Morris, he then saw Rath in the wei ghhouse and
said that he had done Rath a favor in |ight weighing the coal and
asked Rath to do hima favor in keeping the road clear. He
testified that he then told Rath about the incident of the truck
ski dding on January 14. Mrris testified that Rath did not
respond.

Morris testified that later on in the day he was asked by
the wei ghm stress to go to the office to see Rath. Mrris
testified that when he saw Rath in the office there was no one
else in the area and Rath said that he was the boss of the
conpany and that he was not going tell his enployees to stay late
or to pay themovertinme to clean the haul age road of snow. Morris
testified that Rath told himthat he was not to nake conplaints
about the road condition.

According to Morris, after he spoke with Rath, he received
perm ssion fromthe wei ghm stress to use the tel ephone in
Respondent's office, and called his union representative, Frank
Rut herford, at UMW Headquarters. He testified that he told himhe
had a safety problemand " started to relate to hi m what
happened " (Tr. 60). Rath, who was in another office, then
pi cked up the phone and told Morris, in essence, not to use the
of fice phone.

Morris further testified that at the end of the day he
returned to the RWW Conpany and Janes Earl Mason, RMW's owner,
told himthat Rath had called on the tel ephone and told himthat
he (Morris) is no longer to be allowed on the site. Mrris
testified that when he asked Mason for the reason, Mason said
that he understood that Morris had nade conpl aints about the road
condi tion.
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Rath testified, in essence, that after Morris had refused to
follow instructions to either clean out the truck or get it I|ight
wei ghed, he asked Barbara Smith (Respondent's payroll clerk),
Bar bara Bi rcher (Respondent’'s bookkeeper and wei ghm stress), and
Bar bara Betchy (Respondent's office manager) to identify Morris.
Rath testified that he could not recall who said what, but that
t hese enpl oyees conpl ai ned that Mdrris had dunped coal on
Tayl ortown Road, and had sat around for 2 to 3 hours if anything
was wwong with his truck. He also testified that Smith, Bircher
and Betchy had told himthat Mrris had dunped coal in the wong
pl aces and when rem nded responded by saying "don't tell ne
anything." | adopted Rath's testinmony as to what was told to him
as it was essentially corroborated by Bircher and Betchy.

Subsequently, Rath asked Morris to come to his office. Rath
told Morris that the women in the office had conpl ai ned about
him Rath testified that Morris said that he (Rath) was not his
boss. Rath said that Morris then told himthat the road the
previous night was not in good condition and he requested that an
enpl oyee be on the prem ses all night to clear the road of snow.
| adopt Rath's version of this conversation as it was
corroborated, in the essential parts, by Betchy and Smth.

After this conversation occurred, Rath testified that he
cal l ed Mason and asked himto replace Morris as the latter was
not followi ng instructions. Rath further said that |ater on Mason
call ed back to ask himto reconsider and he refused. | accept
Rath's version of what he told Mason as it was essentially
corroborated by Mason.

Morris testified that subsequent to January 15, 1986, RMW
trucki ng enpl oyed hi m nmaybe a total of 5 or 6 weeks in 1986 to
drive a truck at sites other than Respondent's facilities. He
testified that he did not have any other earnings in 1986, aside
from unenpl oynent conpensation, and that he is presently
unenpl oyed.

Di scussi on

The Commi ssion, in a recent decision, Goff v. Youghi ogheny &
Ohi o Coal Company, 8 FMSHRC 860 (Decenber 1986), reiterated the
| egal standards to be applied in a case where a nminer has alleged
acts of discrimnation. The Conm ssion, Goff, supra, at 1863,
stated as foll ows:

A conpl ai ning m ner establishes a prima facie case of
prohi bited discrimnation under the M ne Act by proving
that he engaged in protected activity and that the
adverse action conplained of was notivated in any part



~1795
by that activity. Pasula, 2 FMSHRC at 2797A2800; Secretary on
behal f of Robinette v. United Castle Coal Co., 3 FMSHRC 803,
817A18 (April 1981). The operator may rebut the prinma facie case
by showi ng either that no protected activity occurred or that the
adverse action was not notivated in any part by protected
activity. Robinette, 3 FMSHRC at 818 n. 20. See al so Donovan v.
Stafford Constr. Co., 732 F.2d 954, 958A59 (D.C.Cir1984); Boich
v. FMSHRC, 719 F.2d 194, 195A96 (6th Cir.1983) (specifically
approving the Conmi ssion's Pasul aARobi nette test).

Applying the above standards to the case at bar, | find that
the evidence is uncontradicted that on January 15, 1986, Morris
voi ced his concern about the road conditions at Respondent's
preparation plant the day before. Further, based on the 20
percent grade of the haul age road, Morris' testinony that it was
snow covered, as corroborated by Sauro's comment that it was
"slick," along with the fact that Morris' truck did skid, whether
on the level or on a grade, established that Morris had good
cause in voicing his conplaint to Rath about the condition of the
roadway. Furthernore, the action of Rath in effect telling Mason
on January 15, 1986, to stop using Mdrris as a truck driver on
Respondent's prem ses, was adverse to Mirris, as it, in essence,
prevented him from working for RMWV Trucki ng Conpany on a ful
time bases. Mreover, inasnmuch as Rath took this action right
after Morris had voiced conplaints about the road condition, and
after the latter attenpted to contact his union representative,
find that the adverse action was notivated in part by Mrris'
protected activity. According, | find that Mrris has established
a prima facie case. (Secretary on behalf of Robinette v. United
Castl e Coal Co., 3 FMSHRC 803, (April 1981)).

I n anal yzi ng whet her Respondent has rebutted the

Conplainant's prima facie case, | found Rath's testinony credible
as to his motivation in having Muirris replaced as a truck driver
on Respondent's premises. In this connection, | found that

Betchy, Smith, and Bircher told Rath, on January 15, 1986, that
Morris has said "don't tell me anything," when rem nded that he
had dropped coal in the wong places. In addition, | found that,
on January 15, 1986, when Rath requested Mrris early in the day
to clean the truck bed or |ight weigh, Mrris had told Rath not
to tell himanything. Also, | found that subsequently on January
15, 1986, when Rath told Mrris that the women in his office had
conpl ai ned about him Mrris had said that Rath was not his boss.
I find that Morris' comments and responses were unprotected
activities.

Based upon the above, | find that when Rath told Mason on
January 15, 1986, to no | onger have Mdrris sent to Respondent's
facilities, Rath was notivated by comrents made to himby Mrris
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as well as information provided to him by Bircher, Betchy, and
Smith of Mdrris' responses to their requests. | therefore

concl ude that the adverse action taken by Rath woul d have been
taken in any event for the unprotected activities al one.
Accordingly, | find that the Conplainant has failed to establish
a case of prohibited discrimnation under the Act. (see, Sedgner
v. Consolidation Coal Co., 8 FMSHRC 303, 306 (March 1986)).

ORDER

Based upon the above findings of fact and conclusions of |aw
it is ORDERED that this proceeding be DI SM SSED.

Avram Wi sber ger
Adm ni strative Law Judge



