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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges

ALFRED DANI ELS, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. LAKE 87-46-DM
V.

SOUTHWESTERN PORTLAND CEMENT
COVPANY,
RESPONDENT

DECI SI ON

Appearances: M. WIlliamH Kojola, Kansas City, Kansas,
for Conpl ai nant;
John J. Heron, Esq., Dayton, Chio, for Respondent.

Bef ore: Judge Fauver

Conpl ai nant brought this proceedi ng under section 105(c) of
the Federal M ne Safety and Health Act of 1987, 30 C. F.R 0O 801
et seq., contending that he was suspended w thout pay because of
safety conplaints nade to Respondent and to the M ne Safety and
Heal th Adm ni stration, United States Department of Labor.
Respondent contends that he was suspended for insubordination,
and not because of safety conplaints.

Based upon the hearing evidence and the record as a whol e,
find that a preponderance of the substantial, reliable, and
probative evi dence establishes the follow ng:

FI NDI NGS OF FACT

1. At the tinme of the hearing, Daniels was a genera
equi pnment operator for Southwestern. He had been enpl oyed by
Sout hwestern for nine years.

2. At all relevant times, Daniels has been a nenber of Loca
Lodge D357, United Cenent, Tinme, Gypsumand Allied Wirkers Union
The col | ective bargai ning agreenent between Sout hwestern and
Local Lodge D357 expired on Septenber 1, 1985. At that tine,

Sout hwestern i nplenented the terns and conditions of its fina
of fer.

3. Southwestern, at all relevant tinmes, has maintained
publ i shed Pl ant Rul es designed to pronote safety and efficiency.
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Category I, Rule No. 2 of the Rules provides that insubordination
is a dischargeabl e of fense.

4. At sonme point after Septenmber 1, 1985, Daniels was
appoi nted by the president of Local D357 "to turn in safety
conplaints" in his work area. Daniels was assigned to the North
Annex area of Southwestern's plant "on and off" for about a year
before his suspension on October 14, 1986.

5. Enpl oyee safety conplaints and safety suggestions at
Sout hwestern are normally submitted to Ted Weat her head, Safety
Consul tant. Weat herhead investigates the conpl ai nt or suggestion
and, if he deens it appropriate, he prepares a work order for
corrective action. The necessary work to renedy the conpl aint or
suggestion is then conpleted and the work order returned to
Weat herhead with a notation that the work has been conpleted. If
known, the initiating enployee is then notified that the work has
been conpl et ed.

6. The safety suggestion or conplaint fornms, known as safety
i nspection reports, may be filed with the Union or Conpany Safety
Committee, or with the respective foreman. The enpl oyee does not
have to include his or her name on the report. Southwestern's
programis designed to encourage safety suggestions or
conpl ai nts.

7. Since Septenmber 1, 1985, approximtely 100 safety
conpl ai nts have been filed at Sout hwestern's Fairborn plant.
Dani el s has filed nore conpl aints than any other enpl oyee, but
nunerous ot her enpl oyees have also filed safety conplaints and
suggestions. Safety conplaints are not kept in an enpl oyee's
personnel file.

8. Many safety conplaints by Daniels were responded to and
remedi ed by Sout hwestern. In August 1986, eight work orders
initiated by Daniels were conpl eted by Sout hwestern

9. At least 43 additional safety work orders were initiated
by 19 ot her enpl oyees of Southwestern between June and Septenber
1986, including 14 work orders initiated by David Gullett,

Vi ceAPresi dent of Local D357. In each case, the work requested
was conpl eted by Sout hwest ern.

10. There has been no contention or evidence that any other
enpl oyee of Sout hwestern has been disciplined or otherw se
di scri m nated agai nst because of the filing of safety conplaints
or suggesti ons.

11. Although a new coll ective bargaini ng agreenent has not
been reached, Southwestern and Local D357 have established a
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Joint Safety and Health Committee for the purpose of jointly
consi dering, inspecting, investigating and review ng health and
safety conditions and practices. The Conmittee al so investigates
acci dents and recomrends corrective nmeasures to elinmnate
unheal t hful or unsafe conditions. The Conmttee nmeets at | east
once a nonth.

12. Daniels has contacted OSHA or MSHA several tines
concerni ng perceived safety problens. In August of 1986, Daniels
made a safety conplaint to OSHA regardi ng all eged hazards at the
North Annex. Daniels' name does not appear on the complaint filed
wi t h OSHA.

13. OSHA transferred the above conplaint to MSHA. MsSHA
i nspector Tom Kenney conducted an inspection of Southwestern's
facility on Septenmber 8A9, 1986. Four section 104(a) citations
were issued during that inspection.

14. On or before Decenber 4, 1986, 14 enpl oyees of
Sout hwestern filed a witten conplaint with MSHA requesting an
i nspection of Southwestern because of alleged unsafe and
hazardous conditions. A copy of this conplaint was sent to Gary
Leasure, Director of Industrial Relations for Southwestern. A
citation was issued by MSHA on Decenber 4, 1986. On Decenber 11,
1986, a ConpanyAUni on Safety Conmittee neeting was held to
di scuss and attenpt to resolve that citation. None of the
enpl oyees signing that conplaint were disciplined because of
filing the conpl aint.

15. For several nonths before his suspension, Daniels had
worked in the North MII area of the plant. On COctober 13, 1986,
Dani el s returned to the North Annex. G enn Parker was the forenman
in charge of cleaning the silos in the North Annex. Parker had
previously worked as a foreman at Sout hwestern's Odessa, Texas
facility. On July 8, 1986, he began working as a shift supervisor
in the North Annex, and becane the foreman in charge of cleaning
the silos in early Septenber. Daniels had not worked for Parker
before Cctober 13, 1986, and as of that date Parker was unaware
of any safety conplaints filed by Daniels.

16. Between 7:00 and 7:30 a.m on Cctober 13, 1986, Parker
assigned Daniels to work with the nmaintenance crew on the screw
conveyor on the north side of the silos. Daniels accepted this
assi gnment w thout questioning Parker's status as his foreman.
Later in the norning, Parker began to discuss an absenteei sm
problemwi th a tenporary enpl oyee, Steve Marshall. Daniels
interrupted and erroneously informed Marshall that Marshall did
not have anything to worry about and that tenporary enpl oyees
were not subject to the Company's point system for absenteei sm
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17. Later in the norning, Parker again talked with Mrshal
regardi ng Marshall's absenteeism Once again, Daniels intervened
and incorrectly informed the enployee that the point systemdid
not apply to tenporary enployees. At this time, Marshall left the
area and returned to his job. Parker then approached Daniels and
informed himthat he wanted to work together with Daniels and
"get off to a good start." He did this because Daniels had
interfered with Parker's supervising of Marshall. Daniels then
tol d Parker:

A. [By Parker] He let me know that he didn't have to
cooperate with ne; that he didn't have to work with me;
that he was assigned to work for nme, not with ne.

I told himwe need to work together, because it wll
work better that way.

Q Did he use any profanity to you?
A. Yes, he did.
Q What did he way?

A. He told ne he was an asshol e and he was a

mot her - fucker, and he was all this stuff, and that he
didn't have to work with ne; and that he woul d not
cooperate with me, and he would fuck with me as nmuch as
he coul d.

Q What did you do then?

A. | tried to explain the problemthat we had and get
it straightened out, and I wanted to work things out
where we could work together and woul dn't have to be at
each other's throat all the tinme.

To no avail, he wasn't accepting it. He brought it up
at that time that he didn't know who his supervisor
was. We talked rather loudly I would say.

[Tr. 131, 132.]

18. The only other individual present at the time of this
conversation was Tom Anderson, who is a bulk | oader at
Sout hwestern and a uni on nenber. Anderson was on his way to the
punp room when he ran into Parker and Daniels. Anderson's
testimony and recollection of the conversation between Parker and
Daniels is entirely consistent with that of Parker

19. After this conversation, Parker approached Roy Garman,
wi th Daniels, concerning Daniels's allegation that he did not
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know who his supervisor was. Garman, who was foreman of the pack
house and Dani el s' previous supervisor, informed Daniels that
Dani el s was wor ki ng for Parker

20. At no time during his heated conversation w th Parker
did Daniels raise a safety issue with Parker. Parker had no
knowl edge of Daniels' prior safety conplaints. Shortly after
their exchange, Daniels threatened Parker with filing an unfair
| abor practice charge because tenporary enpl oyees were perforning
Dani el s' job of punping cenent. Parker indicated that he would
check on this matter.

21. Parker then net briefly with Gary Leasure, Director of
I ndustrial Relations, and Ted Stute, Plant Manager. Stute told
Parker to return Daniels to his job of punping cenent, Parker did
so. No unfair |abor practice charge was filed about this issue.

22. During his nmeeting with Leasure and Stute, Parker told
Leasure and Stute about Daniels' interference with Parker's
supervi sion of Marshall and Daniels' abusive | anguage towards
Par ker. Because Leasure and Stute were going to a neeting,
Leasure told Parker that they would discuss the matter |ater that
day. Later that day, Leasure asked Parker to think about the
events overnight and neet with Leasure the first thing in the
nor ni ng, on October 14, 1986.

23. At 8:00 a.m on Cctober 14, 1986, Parker met with
Leasure and Garman. Parker described in detail what Daniels had
said and done on Cctober 13th. At that time, Leasure prepared a
typed statenent of the events as described by Parker. Parker
i ndi cated that he thought disciplinary action should be taken in
accordance with plant rules. Follow ng Parker's coments and
Leasure's review of Daniels' personnel file, Leasure made the
deci sion to suspend Dani el s pendi ng di scharge.

24. On Cctober 14, 1986, at about 9:30 a.m, Daniels was
suspended pendi ng di scharge pursuant to Category I, Rule No. 2 of
Sout hwestern's Pl ant Rul es specifying insubordination as a
di schargeabl e of fense and pursuant to the nmanagenent rights
clause of the inplenented contract authorizing discipline for
just cause.

25. At the time the decision was nmade, on October 14, 1986,
to suspend Daniels pending di scharge, Leasure and Parker were
unaware that MSHA' s inspection of Southwestern in Septenber was
the result of an enployee conplaint. They were al so unaware of
any prior safety complaints by Daniels.

26. At the time Daniels was informed of his suspension, he
was given a disciplinary formsetting forth the reason for the
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di scipline. Attached was a typed statement prepared by Leasure,
whi ch had been signed by Parker and Anderson. Under "Enpl oyee
Remar ks" Daniels wote "FYFO " known by enpl oyees to nean "fuck
your final offer."”

27. At the time he was inforned of his suspension, Daniels
was told to | eave conpany property, but he proceeded to Leasure's
office, attenpting to use the tel ephone and creating a
di sruption. He then slamed the phone on Parker's finger. No
di sciplinary action was taken as a result of this conduct.

28. On Cctober 15, 1986, Leasure and Stute net with Daniels
and the Union Conmmittee concerning Daniels' suspension. Daniels
was given the opportunity to present his side of the story.
Leasure subsequently interviewed two witnesses identified by
Dani el s and the Union. These interviews were w tnessed by Union
representative R Lykins.

29. At no tine during Leasure's neetings with Daniels on
Cctober 14 and 15, 1986, did Daniels make any reference to safety
conplaints, a safety inspection, or MSHA inspection. Leasure, who
comrenced enpl oynent at Sout hwestern on Septenber 15, 1986, was
unaware of any safety conplaints by Daniels until this matter was
first raised by the Union in the neeting on Cctober 15, 1986.

30. On Cctober 22, 1987, Leasure notified Daniels and Janes
Cantrell, the president of Local D357, that Daniels would be
given a 60Aday disciplinary layoff as a result of Daniels'
violation of the Plant Rules and pursuant to the managenent
rights clause of the inplenented contract. Leasure indicated that
threats to and intimdation of a foreman would not be tol erated
and that Daniels had been previously warned of his poor attitude.
The 60Aday | ayoff was the recommendati on of Leasure, which was
accepted by Pl ant Manager Stute and Division ViceAPresident
St r aut man.

31. Leasure's decision to suspend Daniels for 60 days was
based on his finding of insubordinationAa plant rule violation
and di schargeabl e of fenseAand Daniels' prior disciplinary record
as contained in Daniels' personnel file.

32. Leasure observed the following itens in Daniels'
personnel file when he reviewed the file before deciding to
suspend hi m pendi ng di scharge:

(a) a June 24, 1986 menmorandum from WH. Strautman

Di vi sion ViceAPresident (Tr. 268), docunenting an

i nstance in which Strautman and a potential buyer,
while touring the North Annex, found Daniels eating his
lunch outside the m Il building. Wen Strautnan told
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Dani el s that he was not pernmitted to | eave his post and shoul d
eat inside where he could observe the control panels, Daniels
becanme irritated and stated that he didn't want to eat there.
After Strautman again rem nded Daniels of his job responsibility,
Daniels stated, "It won't do any good; this place is a disaster
and never will be anything else." The buyer noted Daniels' "very
poor attitude." Strautman indicated that this incident was
typical of the attitude displayed by Daniels during Strautmn's
Wisits to the North Annex during the past month (RA22).

(b) a July 7, 1986 nenorandum from Pl ant Manager Stute
to Ken Herr regarding a July 1, 1986, neeting of Stute,
Dani el s and Dave CGullett regardi ng Daniels' poor
attitude. Daniels was informed that the Conpany needed
hi s cooperation and woul d not put up with a poor
attitude in the future. Stute also indicated that
Dani el s woul d be working with a new foreman and t hat
Stute wanted Daniels to get off to a good start (RA23).
(c) an August 18, 1986 nmenorandum from LI oyd Stei nkanp,
Dani el s' supervisor at the time, detailing Daniels’
refusal to obey a work order by Steinkanp on that date.
Dani el s responded to the order "do what you have to."
Dani el s was sent hone for the day as discipline for
this msconduct (Tr. 224, 239; RA17).

(d) an August 19, 1986 nenorandum from LI oyd Stei nkanp
regarding an altercation between Daniels and anot her
enpl oyee (RA18).

33. On Cctober 27, 1986, Daniels filed a charge of
di scrimnation with MSHA. On February 18, 1987, following its
i nvestigation of the charge, MSHA found no violation of section
105(c) of the Act.

34. On Decenber 1, 1986, Daniels filed an unfair | abor
practice charge with the National Labor Relations Board all eging
that his suspension was the result of his union activities and
the filing of safety conplaints. On January 5, 1987, follow ng
its investigation of the charge, the NLRB disnm ssed the charge.
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Thi s di sm ssal was sustai ned upon Daniels' appeal to the Ofice
of the General Counsel, NLRB

DI SCUSSI ON W TH FURTHER FI NDI NGS

The issue in this proceeding is whether Daniels was
discrimnatorily suspended, contrary to the provisions of section
105(c) of the Act. (FOOTNOTE 1)

The burdens and all ocati ons of proof under section 105(c)
are now wel |l -settled. A conplainant bears the initial burden of
establishing a prima facie case of discrimnation. In this
regard, he bears the burden of production and proof in
establishing that (1) he engaged in protected activity and (2)
the adverse action was motivated in any part by that activity.
Secretary on behal f of Pasula v. Consolidation Coal Co., 2 FMSHRC
2786, 2797A2799 (1980), rev'd on other grounds sub nom,
Consolidation Coal Co. v. Marshall, 663 F.2d 1211 (3rd Cir.1981);
Secretary on behalf of Robinette v. United Castle Coal Co., 3
FMSHRC 803, 817 (1981). See also: Hall v. Cinchfield Coal Co., 8
FMSHRC 1624, 1628 (1986). The operator may rebut the prima facie
case by showing either that no protected activity occurred or
that the adverse action was in no part notivated by protected
activity. If the operator cannot rebut the prinma facie case in
this manner, it nmay nevertheless affirmatively defend by proving
that it also was notivated by the mner's unprotected activity
and woul d have taken the adverse action in any event for the
unprotected activity alone. Smith v. Reco, Inc., 9 FMSHRC 992,
994 (1987); Pasula, 2 FMSHRC at 2799A2800; Robi nette,
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3 FMSHRC at 817A18. See al so: Boich v. FMSHRC, 719 F.2d 194,
195A96 (6th Cir.1983). The ultimate burden of persuasion does not
shift fromthe conpl ai nant. Robinette, 3 FMSHRC at 818, n. 20;
Boich, 719 F.2d at 195A96. Allegations of general unfairness, or
inequities in the enploynment are not sufficient for relief under
the Act. Al exander v. Freeport Gold Co., 9 FMSHRC 1112, 1121
(1987) (Judge's decision).

As noted above, an essential element of Daniels' prim facie
case is that his suspension was notivated in part by his safety
conpl ai nts. Pasul a; Robinette. Stated otherw se, a conpl ai nant
must initially establish some nexus between his protected
activity and the adverse action taken against him A failure to
establ i sh such nexus necessarily results in the dism ssal of a
conplaint. See e.g., Hall, 8 FMSHRC at 1630; Cox v. Pamrid Coa
Co., 9 FMSHRC 435, 524A25 (1987) (ALJ), review denied (Apri
1987); Hol conb v. Col ony Bay Coal Co., 8 FMSHRC 1077, 1080A81
(1986) (ALJ); Hutchinson v. Ida Carbon Coal Co., 7 FMSHRC 2247,
2251 (1985) (ALJ).

In analyzing an operator’'s notivation with respect to an
adver se personnel decision, the Comm ssion has noted that "the
operator's know edge of the miner's activity is probably the
single nost inportant aspect of a circunstantial case." Secretary
ex rel. Chacon v. Phel ps Dodge Corp., 3 FMSHRC 2508, 2510 (1981),
rev'd on other grounds sub nom, Donovan ex rel. Chacon v. Phel ps
Dodge Corp., 709 F.2d 86 (D.C.Cir.1983). In light of the basic
underlying i ssue of notivation, know edge by the rel evant
deci si on-makers of the miner's protected activity is cruci al

Conpl ai nant has not shown by a preponderance of the evidence
that his suspension was notivated in any part by protected
activityAhis safety conplaints to the Conpany or to MSHA. Rat her
Respondent has shown by a preponderance of the evidence that
Dani el s' suspension was motivated only by his insubordinate
conduct towards his supervisor, denn Parker, and Daniels' prior
di sciplinary record. In this regard, neither of the two
i ndividuals primarily responsible for the suspension, Parker and
Gary Leasure, was aware of Daniels' prior safety conplaints to
t he Conpany or to MSHA when Dani el s was suspended pendi ng
di schar ge.

Sout hwestern has denonstrated by a preponderance of the
credi bl e evidence that it would have taken the adverse action
agai nst Daniels for the unprotected activity aloneAi.e., for
Dani el s' violation of Southwestern's Plant Rul es and nanagenent
prerogative clause forbidding i nsubordinati on and protecting the
operator's right to operate its business.
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In the Hall case, supra, the Commission affirnmed the
Admi nistrative Law Judge's denial of a section 105(c) claim based
on the fact that there had been no show ng that the adverse
actions against the mner were notivated in any part by the
mner's protected activity and, accordingly, no establishment of
a prima facie case. The Conm ssion noted that:

Wth respect to Hall's discharge, the judge found that
Pender gast [ Manager of Industrial Relations] had no
know edge of Hall's protected activity [safety
concerns] at the time he prepared the notice of

di scharge and that he had not consulted with other nne
officials prior to termnating Hall [citation omtted]

[8 FMSHRC at 1629. ]

Simlarly, in Cantrell v. Glbert Industrial, 4 FVMSHRC 1164
(1982), Judge Broderick held that the conplainant failed to show
by a preponderance of the evidence that she was laid off due to
her conmplaint to MSHA (which resulted in the issuance of a
citation to the operator). Judge Broderick stated, in pertinent
part:

| accept the evidence that the persons responsible for
her layoff on May 6, 1981, were unaware of the report
to MSHA, the inspection, and the subsequent citation.
There is not evidence |inking any adverse action

agai nst Conpl ainant to her call to MSHA officials.

Thus, Conpl ai nant has failed to establish the basic
requi rement for liability under 105(c): a nexus between
the adverse action and protected activity under the

M ne Act [citations omtted].

[4 FMBHRC at 1166.]

In Johnson v. Eastern Associated Coal Corp., 4 FMSHRC 398,
399 (1982), Judge Melick likew se dism ssed the O 105(c)
conpl ai nt where there was not sufficient evidence to prove that
the individual who made the decision to discharge the conpl ai nant
had any know edge of the conplainant's safety conplaints. See
al so: Paugh v. Mettiki Coal Corp., 8 FMSHRC 829, 880A81 (1987)
(no evidence that safety conplaints were discussed in neeting
where deci sion made to discharge mner); Cox v. Panmid Coal Co.,
supra, at 519A20 (conpany president had no know edge of
conpl ainant's journal of allegedly unsafe conditions and
violations of law); Everett v. Industrial Garnet Extractives, 6
FMSHRC 998, 1001 (1984) (no evidence that foreman who di scharged
conpl ai nant had know edge of conplainant's affidavit alleging
saf ety violations).
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In the case at bar, the evidence denonstrates that G enn Parker
Dani el s' i medi ate supervi sor on October 13, 1986, and Gary
Leasure, Director of Industrial Relations, were the individuals
ultimately responsible for the 60Aday suspension of Daniels. On
Cct ober 13, 1986, Parker notified Leasure of Daniels' abusive
| anguage and i nsubordi nate conduct toward Parker earlier that
day. (Tr. 1162A63, 165A66.) On the norning of October 14, 1986,
Par ker detailed Daniels' actions to Leasure and indicated that he
bel i eved disciplinary action should be taken in accordance with
the Plant Rules. (Tr. 172, 251.) After Leasure and Parker
di scussed the matter and Leasure reviewed Daniels' personne
file, the decision was made to suspend Dani el s pendi ng di scharge.
(Tr. 251.) At approximately 9:30 a.m, on QOctober 14, 1986,
Daniels was notified of his suspension pendi ng di scharge. (Tr.
19, 251; RA19.) Leasure subsequently reconmended the deci sion not
to discharge Daniels, but to issue a 60Aday suspension. (Tr.
266A67, 316.) A critical point is that, at the tinme the decision
was made to suspend Daniels pending di scharge, neither Parker nor
Leasure was aware of Daniels' prior safety conplaints to the
Conpany or to MSHA.

Par ker commenced enpl oynent at Sout hwestern's Fairborn
facility on July 8, 1986. Prior to that tinme, he had worked as a
uni on | aborer and foreman at Sout hwestern Odessa, Texas facility.
On July 8, 1986, he began as Shift Supervisor of the North Annex;
at the beginning of Septenber 1986, he becane the foreman in
charge of cleaning the silos in the North Annex. Parker had
wor ked with Daniels on only one occasi on before October 13, 1986,
when their respective shifts overl apped. Parker indicated that
there were no problens at that tine. Mst significantly, as of
Cct ober 13 and 14, 1986, Parker was unaware of any safety
conpl aints by Daniels. Daniels' previous supervisor, Lloyd
St ei nkanp, had not mentioned any safety problens with Daniels.

St ei nkanp had comrenced enpl oynent with Sout hwestern in June
1986, and had supervised Daniels fromJuly 1986 to October 1986.
Al t hough Parker had heard that other supervisors had had probl ens
with Daniels' attitude and poor cooperation, Parker had not been
i nformed of any safety grievances or safety conplaints by
Dani el s. Moreover, although he was aware of MSHA's inspection in
Sept enber 1986, Parker had no know edge that the inspection was
initiated by a conplaint. In fact, Parker had no know edge of
Dani el s' safety conplaints even as of October 22 when the 60Aday
| ay-of f was i ssued.

Gary Leasure, the individual ultimtely responsible for the
60Aday suspension of Daniels, had no know edge of any safety
conplaints by Daniels until after Leasure suspended Daniels
pendi ng di scharge.
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Leasure commenced his enploynment with Sout hwestern as Director of
Industrial Relations on Septenber 15, 1986Al ess than one nonth
bef ore Dani el s’ suspension. As noted, Leasure net with Parker on
the norning of Cctober 14, 1986, regarding Parker's encounter
with Daniels the previous day. Parker informed Leasure in detai
what had occurred between him and Daniels and reconmended
di sciplinary action against Daniels. At about 9:30 a.m, on
Cctober 14, followi ng Parker's detail ed explanation of the events
of Cctober 13 and Leasure's review of Daniels' personnel file,
Leasure suspended hi m pendi ng di scharge for violation of Category
1, Rule No. 2 of the Plant Rul es and the managenent prerogative
clause. (Tr. 19, 251; RA19.)

Not until the follow ng day, COctober 15, when Leasure net
with Daniels and the Union concerning Daniels' suspension pending
di scharge, did Daniels' prior safety conplaints arise. Until that
time, Leasure was unaware of any safety conplaints or grievances
by Daniels, and was unaware of MSHA's inspection on Septenber 8
and 9.

Al t hough i nsubordination is a di schargeabl e of fense under
Sout hwestern's Plant Rul es, Leasure recommended only that Daniels
be suspended for 60 days. This recomrendati on was accepted by the
Pl ant Manager and Division ViceAPresident. Thus, even after the
Uni on i nfornmed Leasure of Daniels' prior safety conplaints,
Leasure recommended di scipline | ess severe than that avail able
under the Plant Rules. This conduct does not indicate
di scrimnation.

Anot her significant factor to be considered in determ ning
whet her an adverse enpl oynment deci sion has been notivated in any
part by protected activity is the operator's hostilityAor |ack
t hereof Atoward the protected activity. Chacon, 3 FMSHRC at 2511
Haro v. Magma Copper Co., 4 FMSHRC 1948, 1953 (1982) (Judge's
deci sion), review deni ed (January 1983).

In Harnon v. Consolidation Coal Co., 9 FMSHRC 549 (1987),
t he Conmi ssion Judge noted, in the course of concluding that the
conpl ai nant had failed to establish a prim facie case, that
managenent had attended to the conplainant's safety conplaints.
Id. at 573. Likewise, in Brazell v. FMSHRC, 716 F.2d 902 (6th
Cir.1983) (unpublished decision, but reproduced at 3 MSHC 1036
(BNA)), the Sixth Circuit, in affirmng that the m ner had not
established a prima facie case of discrimnation, noted, inter
alia, that the conmpany acted upon the miner's conplaint rather
than reacting with hostility.

There is abundant evi dence that Southwestern has an active
saf ety program desi gned to encourage safety conpl aints and
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suggestions and a responsive and cooperative attitude toward them
rather than a hostile or retaliatory attitude.

David Gullett, ViceAPresident and wal karound representative
of Local D357, called as a witness by Daniels, indicated that he
was unaware of any other enployees of Southwestern who have been
disciplined or in any way discrimnated agai nst because of the
filing of safety conplaints or grievances. Gullett hinself
initiated 14 safety work orders in June and July of 1986 (RA9B,
RA9C). O record are 43 work orders initiated by enpl oyees of
Sout hwestern in June through Septenber 1986. In each instance,
the work order was conpl eted (RA9A, RA9B, RA9C). Also of record
are many ot her safety grievances initiated by enpl oyees ot her
than Daniels. There has been no allegation of any retaliatory or
adverse action toward any of these enpl oyees.

A witten conplaint to MSHA was signed by 14 enpl oyees of
Sout hwestern (RAG). A copy was delivered to Gary Leasure. There
has been no adverse action taken agai nst any of the enpl oyees
signing this conplaint as a result of its filing.

As noted, as a matter of practice safety conplaints and
suggestions are submtted to Sout hwestern's Safety Consultant,
who investigates the conplaint or suggestion and prepares an
appropriate work order. \Wen corrective work is conpleted the
work order is returned to the Safety Consultant. The safety
suggestion slips may be turned into the Union or Conpany Safety
Committee, or to the enployee's foreman. The enpl oyee does not
have to include his or her name on the slip. Southwestern's
programis designed to encourage safety suggestions and
conplaints and to take effective action to inprove safety.

Sout hwestern and Local D357 have established a Joint Safety
and Health Committee for the purpose of jointly considering,
i nspecting, investigating, and review ng health and safety
conditions and practices and investigating accidents, as well as
maki ng recomrendations to elim nate unhealthful or unsafe
conditions. This Commttee neets at | east once a nonth and upon
request by either the Union or the Conpany.

I find that there is no evidence that Respondent had a
hostile attitude toward the protected activity but, on the
contrary, encouraged safety suggestions or conplaints and showed
a positive attitude toward them

Apart from the question of whether or not Conplainant made a
prim facie case of discrimnation (and | hold that he did not),
| conclude that Southwestern affirmatively proved that it would
have suspended him for insubordination alone even if he had never
made a safety conplaint.
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The credi bl e evidence shows that on Cctober 13, 1986, Daniels on

two occasions interrupted his supervisor's (Parker) attenpts to
counsel anot her enmpl oyee concerning that enpl oyee's absenteei sm
and Daniels belligerently contradicted Parker's statenents to
that enpl oyee and interfered with his supervisory duties. (Tr.
128, 130.) When his supervisor took Daniels aside and tried to
counsel himto cooperate with him to avoid enpl oyment problens,
Dani el s belligerently assaulted himverbally in defiant, profane
and clearly insubordinate | anguage. During the sunmer before this
verbal assault, Daniels (1) was away from his post without

aut hori zation and informed the Division ViceAPresident, in the
presence of a potential customer, that "this place is a disaster
and never will be anything else" (RA22); (2) received a warning
regardi ng his poor attitude (RA23); (3) was docked four hours
pay and sent hone for his refusal to obey an order fromhis
supervisor (Tr. 224, 239; RA17); and (4) was in an altercation
wi t h anot her enpl oyee (RA18).

| credit the testimny of Southwestern's Director of
Industrial Relations that Daniels' 60Aday suspension was
noti vated solely by Daniels' insubordination and his prior
m sconduct as reflected in Daniels' personnel file. (Tr. 266A67.)
As noted in an Cctober 22, 1986, letter from Leasure to the
presi dent of Local D357, "Daniels blatantly interfered with this
right of the Conpany on Cctober 13, 1986 by nmking repeated
threats to foreman Parker and by trying to intimnidate and
underm ne such foreman to a point of ineffectiveness. Such
"assaults' and agonistic [sic] behavi or on nmanagenent or any
other enpl oyee cannot and will not be tolerated." (RA21.)

CONCLUSI ON OF LAW
1. The Conmmi ssion has jurisdiction in this proceeding.

2. Conplainant has failed to neet his burden of proving a
violation of O 105(c) of the Act.

ORDER
VWHEREFORE | T | S ORDERED that this proceeding is DI SM SSED.

W I liam Fauver

Adm ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAL
~FOOTNOTE_1

1 Section 105(c) provides, in pertinent part:

(c)(1) No person shall discharge or in any manner
di scrim nate agai nst or cause to be discharged or cause
di scrim nation against or otherwise interfere with the exercise
of the statutory rights of any mner, representative of mners or
applicant for enmploynent in any coal or other mine subject to
this Act because such miner, representative of miners or
applicant for enmpl oynent has filed or made a conpl ai nt



under or related to this Act, including a conplaint notifying the
operator or the operator's agent, or the representative of the

m ners at the coal or other m ne of an alleged danger or safety
or health violation in a coal or other m ne or because of

t he exercise by such miner, representative of miners or applicant
for enployment on behal f of hinself or others of any statutory
right afforded by this Act.



