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Bef or e: Judge Merlin

This case is before me pursuant to the Commi ssion's decision
and order of remand dated Septenber 30, 1987. 9 FMSHRC 1541. A
subsequent conference in chanmbers was held with counsel for al
parties on Cctober 22, 1987, at which tine counsel advised they
wi shed to submit stipulations covering the issues which had been
remanded for further consideration. Perm ssion to submit
stipul ati ons was granted.

The stipul ations were received on Novenber 16, 1987 and they
read as foll ows:

1. Because NACCO M ning Conpany ("NACCO') wi shes to
obtain prompt review of the Conm ssion's Septenber 30,
1987 decision but is unable to do until a final order
is issued in this matter, it has entered into this
Stipulation to elimnate the |less inportant issues
which remain in order to facilitate and expedite such
revi ew.

2. NACCO hereby agrees to withdraw its Notice of
Contest to the extent that NACCO no | onger chall enges
the finding of unwarrantability.

3. NACCO no | onger alleges that MSHA Subdi strict
Manager Wlliam H Reid inproperly nodified Citation
No. 2330657 froma O 104(a) citation to a O 104(d) (1)
citation based solely upon a general policy
consi derati on.

4. Subdistrict Manager WlliamH Reid nodified the
citation in light of his view of applicable |ega
standards after he reviewed the facts as recited in the
citation and the menorandum sunmari zi ng the events upon
which the citation was based and consi dered pri or
nmeetings that he conducted with NACCO officials
concerning prior alleged violative incidents such as
the one contained in the citation.

NACCO, despite the Conm ssion's Septenber 30, 1987
decision in this case, continues to contest the O
104(d) citation on the grounds that it was based on an
i nvestigation of a past already abated violation
i nstead of an inspection of an existing
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vi ol ati on as NACCO contends 0O 104(d) (1)
requires.

A vol um nous record, including the transcript of a de novo
heari ng of substantial duration, has been conpiled in the instant
matter. Because of this and in light of the Conmm ssion's renand,
| believe it incunmbent upon ne to review the stipulations in
order to determ ne whether they are in accordance with the
record. Cf. 30 U S.C. O 820(k) and 29 C.F. R 0O 2700.30(c). Such
reviewis particularly called for with respect to the issue of
the sub-district nmanager's actions because after vigorously
chal l enging this conduct at the trial |evel, the operator now has
done a conplete volte face by not only seeking to drop its
protest (Paragraph No. 3), but further by endorsing with great
particularity the sub-district manager's behavi or (Paragraph No.
4).

Accordingly, | have again reviewed the record to determ ne
whet her the sub-district manager acted correctly within the
statutory framework. Upon such additional consideration, | now
conclude that the sub-district manager's node of action in
modi fying the citation was proper. | accept his testinony that
after he scrutinized the citation he tel ephoned the supervisory
i nspector and went through with himthe violation and its
particulars (Tr. 350-351). This tel ephone conversati on was
confirmed by the supervisory inspector (Tr. 215, 224). The
sub-district manager further stated that his finding of
unwarrantabl e failure was based upon prior nmeetings with m ne
managenment and the violation itself (Tr. 359). Fromreading the
citation he concluded the continuous m ner operator had to have
known he was under unsupported roof (Tr. 372). The sub-district
manager stated he woul d have ordered the nodification even if
there were no policy considerations (Tr. 376). In his opinion
the facts in the citation nmet the criteria for unwarrantable
failure (Tr. 390-391). In light of this evidence, | believe a
substantial basis exists to support the conclusion that the
sub-district manager's nodification action was based upon the
specific facts of this case, as the operator now admits. In
addition, | believe it was appropriate for the sub-district
manager to evaluate the facts of this citation in light of the
prior meetings he had held with m ne nmanagenent regardi ng the
probl em of deep cuts (Tr. 353-354, 357-358, 367, 376). Finally,
when the sub-district nmanager's statement that he did not know
what the section foreman was doing at the tine of the violation
is viewed in context, it becomes clear that this statenent does
not mean the nmanager acted without reference to the facts of the
case. This remark concerned the brief period the foreman was
absent because he was performing the pre-shift examination (Tr.
399). The sub-district manager testified that the foreman could
have been legitimately absent because of his pre-shift
responsi bilities, but that he neverthel ess should have known what
was going on in his section especially since he had only five
entries
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(Tr. 373, 398-399). In this respect also, therefore, the
concl usi ons of the sub-district manager were prem sed upon the
ci rcunmst ances of the violation

In view of the foregoing, the agreement of the parties that
the sub-district manager acted correctly is accepted.

In Paragraph No. 1 the operator advises it no | onger
chal l enges the finding of unwarrantable failure. | conclude the
record supports a finding of unwarrantability and that therefore,
the operator's present stance regarding this issue is in
accordance with the evidence and consistent w th governing
interpretations of the term"unwarrantable failure" in effect at
this time. In Zeigler Coal Corporation, 7 |BVA 280, 295-296
(1977), unwarrantable failure was cast in terms of what the
operator "knew or should have known" or a failure to abate
because of "a lack of due diligence, or because of indifference
or lack of reasonable care". Mre recently, it has appeared that
the Commi ssion is engaged in a process of refining the concept of
unwarrantability and perhaps moving towards a higher |evel of
fault. In U S. Steel Corporation, 6 FMSHRC 1423, 1437 (1984) the
Commi ssion noted that the Zeigler interpretation had been
specifically approved in the |egislative history of the 1977 M ne
Act. However, the Commi ssion stated that an unwarrantable failure
to comply could be proved by a showing that the violative
condition or practice was not corrected or renedied, prior to
i ssuance of a citation or order because of "indifference, wllful
intent, or a serious |ack of reasonable care" (enphasis
suppl i ed). Subsequently, in Westmnoreland Coal Conpany, 7 FMSHRC
1338, 1342 (1985) the Comm ssion again spoke of the degree of
"aggravated conduct" intended to constitute unwarrantable failure
as "indifference, willful intent, or serious |lack of reasonable
care" (enphasis supplied). Assuming that the Conm ssion's recent
deci si ons enbody sonmething nore than the Zeigler standard which
was akin to ordinary negligence, there can be no doubt that the
operator's conduct here falls well within the concept of
"aggravated conduct" as it has been articulated thus far by the
Conmi ssi on.

In ny original decision, | reviewed the evidence of record
and concluded as foll ows:

It was to such an individual [Palner, a fast and

carel ess continuous m ner operator] that Sikora
[section foreman] assigned the task of cutting coal in
the crosscut near the end of the shift. But Sikora
turned his back on the time elenment and on the off
sight nature of the pre-existing first cut, both of

whi ch increased the pressure on the continuous m ner
operator to conplete the crosscut on that shift in one
cut. When the circunmstances under which this task was
assi gned
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are conmbined with the nature of the individual to whomthe job
was given, what happened was all but inevitable, i.e. the taking
of all coal on one cut and the continuous mnine operator in

viol ation by going far beyond supported roof. The union safety
committeeman testified the circunstances nade it "tenmpting"” to
take all the coal on one cut (Tr. 329). To an individual like
Palmer it would be virtually irresistible to get the extra 10
tons in the one cut (Tr. 720). Sikora nmust have realized this. He
knew Pal mer and he knew the conditions under which he was
assigning himthis task. Sikora's conduct is far worse than nere
| ack of supervision. It was he who created the circunstances
under which the violation was all but bound to happen. And it was
he whose first priority was not safety but getting home as fast
as he could at the end of the shift. The operator put Sikora in
his position of supervisory and nmanagerial responsibility. Hs
carel ess, reckless and wi|lful behavior is attributable to the
operat or whi ch nmust bear the consequences. Southern Chio Coa
Conpany, 4 FMSHRC 1459 (1982). * * *

It is clear therefore, that the section foreman's conduct in
this case not only constituted, but indeed far exceeded,
"unwar rantabl e failure" under any of the descriptive terns used
by the Commi ssion to define that concept. Hi s extraordi nary and
egregi ous departure from what reasonably could be required of one
in his position clearly justified issuance of a 0O 104(d) (1)
citation with its attendant serious sanctions.

In I'ight of the foregoing and pursuant to the Conmi ssion's
decision that a O 104(d)(1) citation could be issued under the
circumst ances presented here, the subject citation is AFFI RMED
and the operator's notice of contest is DI SM SSED.

Paul Merlin
Chi ef Admi nistrative Law Judge



