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Greenwich Collieries,
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Bef ore: Judge Koutras
Statement of the Case

This is a civil penalty proceeding initiated by the
petitioner against the respondent pursuant to section 110(a) of
the Federal M ne Safety and Health Act of 1977, 30 U S.C. O
820(a), seeking a civil penalty assessnment of $650, for an
al l eged violation of mandatory safety standard 30 CF. R O
75. 316, as stated in a section 104(d)(2) Order No. 2690667,

i ssued on August 5, 1986. The respondent filed a tinely answer
and contest and a hearing was held in Indiana, Pennsylvania. The
parties filed posthearing briefs, and I have considered the
argunments made in the course of my adjudication of this case.

| ssues
The issues presented in these proceedings are as foll ows:

1. Whether the respondent violated the cited mandatory
safety standard, and if so,
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the appropriate civil penalty to be assessed for the violation
based on the criteria found in section 110(i) of the Act.

2. Whether the inspector's "significant and
substantial" (S & S) findings concerning the violation
are supportable.

3. Additional issues raised by the parties in this
proceeding are identified and di sposed of in the course
of this decision.

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977, Pub. L.
95A164, 30 U.S.C. [0 801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. 0O 820(i).
3. Commission Rules, 20 C.F.R [0 2700.1 et seq.

Sti pul ations
The parties stipulated to the following (Tr. 6A7):

1. The respondent is subject to the jurisdiction of the
Commi ssi on and the presiding Adm nistrative Law Judge.

2. The section 104(a) citation in question, as nodified
to a section 104(d)(2) order, was duly served on the
respondent by an authorized representative of the
Secretary of Labor.

3. The size of the respondent conpany is 8,580,078 tons
of coal produced, or man-hours worked, and the size of
the subject mne is 565,108 production tons of coal

4. The respondent's history of prior violations

consi sts of 168 violations for the 8Amonth period
precedi ng the issuance of the violation in issue.

5. The proposed civil penalty assessnment will not
affect the respondent’'s ability to continue in

busi ness.
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6. The violation was abated by the respondent in good faith
within the time fixed by the inspector.

7. At the tine of the issuance of the nodified order
respondent's Greenwich No. 1 Mne was on "a (d) Chain,
and there had been no intervening clean inspections to
renove themfromthe (d) chain."

8. The applicable ventilation plan for the G eenw ch
No. 1 M ne, Review Number 28, was in effect at the tine
of the issuance of the violation in issue.

Di scussi on

The inspector initially issued a section 104(a) "S & S
Citation No. 2690667, on August 4, 1986, alleging a violation of
30 CF.R 0O 75.316, and the violative condition or practice is
stated as foll ows:

The approved ventilation and methane and dust-contro
pl an was not being conplied with in the DA5 active
wor ki ng section in that the section is on full retreat
m ni ng and the operator does not have an approved
ventilation plan showing the ventilation system for
retreat mning in this area

The inspector nodified the citation on August 8, 1986, to a
section 104(d)(2) order, to reflect the correct date of issue as
August 5, 1986, and the justification for the nodification states
as follows:

No. 2690667 is being nodified based on the fact that
when the condition was observed and a di scussion held
with mne managenent, Janmes Kukura, General Manager
stated pillaring had been done in the area for severa
mont hs wi th on-goi ng i nspections by MSHA and no one
questi oned the need of a ventilation plan so therefore
using this in the thought process for determning
negligence it was determ ned to be noderate. However
after tel ephone conversations with WIIliam Onuscheck,
conpany ventilation engi neer, and review of the
ventilation plan, it is apparent to this witer that
the conpany did have an approved ventilation plan
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for pillar mining prior to the date of issuance for the DA5 area.
However, the system of mning changed, thus necessitating a need
for a new ventilation plan, and MSHA i nspectors had not been in
this area prior to this witer's observations of the violation

Petitioner's Testinmny and Evi dence

MSHA | nspector and Ventilation Specialist Sanuel J.
Brunatti, testified as to his experience, training, and duties,
whi ch include the review of underground m ne ventilation plans to
i nsure that the system of mning coincides with the approved
plans. He confirmed that he issued the citation, as nodified to
an order, during the course of a ventilation technical inspection
of the mine, (exhibit GAl). He also confirned that ventilation
pl an Review 28 was in effect at the tine of his inspection, and
he stated that he was "fairly famliar" with that plan at the
time of the inspection (Tr. 9A13).

M. Brunatti stated that he issued the violation after
observing retreat mining in the DA5 working section where pillars
had been extracted on the return side while driving the section
in, and rooms were being driven to the left side off the intake
side and pillars were being extracted "the whole way across,
creating a solid gob." M. Brunatti observed that one row of
pillars had been extracted, and "they were on the second row'
(Tr. 21). He issued the violation because the respondent did not
have an approved ventilation face print covering the type of
m ni ng which was taking place, and he confirned this when he
reviewed the ventilation plans and prints (Tr. 14).

M. Brunatti confirmed that the inspection took place on
August 5, 1986, and that his reference to August 4th was a
m stake (Tr. 13). He identified a copy of his inspection notes of
August 5th, which reflect that "Gob air was com ng into the
section in return entry," and he confirned that he nade this
observation on August 5th. He stated that no ventilation plan was
avail able to show this ventilation, and that the approved pl ans
are required to show how the section is to be ventilated, with
appropriate ventilation controls to assure a positive pressure on
the gob to keep methane gas going away from rather than back
into, the active section. None of the plans which he had revi ewed
showed how the gob area was to be ventilated in the DA5 section
(Tr. 19).
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M. Brunatti stated that while underground at the tinme he issued
the citation, respondent’'s safety inspector escort Joseph DeSal vo
advised himthat a plan was in effect for the m ning which was
taki ng place. Wen they arrived on the surface, mne
superi ntendent Lowmaster and general m ne manager Janmes Cocora
advised M. Brunatti that another MSHA inspector had previously
been in the sane DAS5 section area which was cited and that the
sanme type of mining was taking place. Based on this information,
M. Brunatti issued a section 104(a) citation with a "noderate"
negl i gence finding because "I felt that if one of our inspectors
didn't observe it to be a violation, | didn't feel maybe the
conpany did" (Tr. 20).

M. Brunatti stated that after issuing the citation, he
spoke with the inspector who had been in the area previously and
| earned that pillar mning was taking place at that time on the
return side only, and that the left or intake side had not as yet
been devel oped or pillared. M. Brunatti stated further that he
al so spoke with respondent's ventilation engineer WIIliam
Onuscheck by tel ephone, and M. Onuscheck I ed himto believe that
there was some mi scommuni cati on between his office and mne
managenment in that the mne ventilation plans that had been
submitted did not correspond to the type of mining taking place
in the DA5 area on August 5. M. Brunatti stated that he was |eft
with the inpression that the respondent had submitted a
ventilation plan for review wi thout m ne nmanagenent at the m ne
| evel being aware of it, and he cane to this conclusion because
of statements made by M. Lowmaster and M. Cocora that they had
never seen the plan even though it was the one in effect at that
time, and they "were stunned” that it was the plan which was in
effect. M. Onuscheck assured M. Brunatti that he would submt a
plan to correspond with the mning taking place to MSHA' s
Pittsburgh Office for approval (Tr. 20A26).

M. Brunatti stated that based on the aforesaid
conversations with mne nmanagenent, including M. Onuscheck, he
concl uded that the respondent submitted face prints as part of
the mine ventilation plan w thout nmanagenent at the mine |eve
being aware of it, and that the plan submtted did not correspond
with the type of mning that he observed going on. M. Brunatt
al so stated that when he first showed m ne managenent the plan
which was in effect, he felt that they realized that they needed
a plan for the mine area other than the one which had been
subnmitted as part of Review No. 28. M. Brunatti did not believe
that Review No. 28 pertained to the area being mned (Tr. 28).
M. Brunatti believed that the respondent knew that it was
required to submt new face
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prints when it changed its system of mining, and as an exanpl e of
this, he identified a copy of Review 27, which had previously
been subnmitted to show how the return and intake pillars and gob
woul d be ventilated (Tr. 29A30; exhibit GA3}.

M. Brunatti identified exhibit GA4, as a copy of the
ventilation plan addendum made a part of Review 28, as submtted
by the respondent to MSHA to abate the violation, and he
expl ai ned the map shown on page three of the plan (Tr. 31A34).
M. Brunatti confirnmed that a m ne operator may at tines use the
same ventilation face print to cover different mne entries or
sections if every section and entry uses identical ventilation
systens. However, this was not the case when the violation was
i ssued, and any tinme changes occur in the ventilation system or
direction of airflow, an operator is required to submt an
addendumto the ventilation plan to the district nanager before
maki ng any changes (Tr. 38A39). M. Brunatti explained the
meani ng of "mirror image" ventilation plans, and confirned that
it did not apply in this case because "they took roons and
pillared off the return side and also drove roonms and pillars off
the intake side,"” and the respondent had no approved plan for
m ning off both sides (Tr. 40).

In response to further questions, M. Brunatti confirnmed
that the essence of the violation lies in the fact that the
respondent was in full retreat mning and had no ventilation plan
to cover full retreat mning both Ileft and right, left off the
i ntake, right off the return, and pulling everything solid across
(Tr. 41A42). He confirned that the section was not being
ventilated properly because the air going out of the gob was
com ng back on the return side of the section (Tr. 45). He
expl ai ned the change in the mning systemwhich pronpted himto
i ssue the citation for not having submtted a new ventilation
plan to cover that change as follows (Tr. 49A50):

THE WTNESS: Originally they had a plan approved, as
they were driving the entries they drove rooms to the
right off the return side and pillared those; and they
did that. When they advanced the section to its limt,
then they started driving roons left off the intake and
pulling pillars and connecting that gob on the return
side; that's when it necessitated the change. Not a
change so much as a new pl an.
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JUDGE KOUTRAS: And since they had this prior plan, that

to believe that they had prior know edge that they were required
to submit a new plan when they went to a different system of

mning, is that correct?

THE W TNESS: Yes. On previous ventilation reviews, they
have submitted t hose plans.

On cross-exam nation, M. Brunatti confirned that he
believed the violation was "significant and substantial" because
the section was not being properly ventilated in that air was
com ng out of the gob back into the section in the nunmber 3 entry
which was a return, and he could feel the air (Tr. 59). He agreed
that the gob air is supposed to go into a return, but that "the
pressure is to be fromthe section through the gob to the return,
not the pressure fromthe gob through the gob back into the
return” (Tr. 57). He could not recall taking any snoke tests, but
he did take nmethane readings at various locations in the section
but found no excessive |evels. The highest methane reading on the
section was .2 percent, and he agreed that nethane was not a
probl em on the day of his inspection (Tr. 57A58).

M. Brunatti confirnmed that the system of mning he observed
taki ng pl ace on August 5, 1986, in the DA5 section was retreat
mning in which roons were originally driven up and pillared on
the return side, and he agreed that the respondent had a plan for
this. However, after reaching the limts of the mned entries,
rooms were driven to the left off the intake side, and pillars
were being extracted, thus creating one gob fromthe intake side
to the return side. M. Brunatti believed that retreat mning and
pillar mning are interchangeable terns. He agreed that the
respondent had an approved plan to pillar the right return side,
but did not have a plan to drive the roons off the left intake
side to extract the pillars off the solid back to the other gob
In his view, when nining noved fromthe right side, which had
been pillared, to the left side, the systemof mning was changed
frommning rooms off the return side to the system of m ning
roonms of f the intake side, and the system of ventilation was al so
changed. Since there was no plan drawing to cover these changes,
M. Brunatti believed that a violation of section 75.316
occurred. He also alluded to the criteria for ventilation plan
approval found in section 75.316A1, and confirnmed that the
essence of the violation lies in the fact that the respondent
changed its mning systemand failed to subnit a ventilation plan
to correspond with that change (Tr. 59A66).
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M. Brunatti stated that when he discussed the citation with M.
Lowrmaster and M. Cocora outside the mne, they went through the
ventilation plans and tried to find a drawing for the DA5
section, and they admtted that they had no plan to cover the
area in question (Tr. 73). M. Brunatti identified exhibit RA2 as
a face ventilation plan, and confirmed that it was a part of
ventilation plan Review 28 which was in effect at the tine the
citation was issued. He described what is depicted in that plan
as "a working section conpletely separated and isolated froma
gob on the right side by permanent stoppings and pillar mning
bei ng done on the left off the intake side, not connecting the
gobs, but |eaving a separation by the use of permanent stoppings
and bradi shes" (Tr. 74). He el aborated further by stating that
"The area on the right side of that section had been pillared out
at one tinme and now has been separated by pernanent stoppings. In
essence you've created, you have two gobs there" (Tr. 75).

M. Brunatti totally disagreed that exhibit RA2 depicts the
system of mining and ventilation in use at the time of his
i nspection, and confirmed that what he observed is what is
depicted in exhibit GAM, pg. 3, the plan which was submitted to
abate the violation (Tr. 77). M. Brunatti stated that he could
not specifically recall whether M. Lowraster, M. DeSal vo, or
M . Cocora produced exhibit RA2 during their discussions, and he
believed "they were just grabbing for straws for sonething that
t hey thought would cover" what they were doing. Even if they had
produced exhibit RA2, M. Brunatti still believed it did not
cover what was going on in the DA5 section (Tr. 79). M. Brunatti
stated that no one can tell fromexhibit RA2 when the pillars on
the right and left side were pulled, and that is why it does not
pertain to the system of mining taking place. He also indicated
that the print shows two gobs being totally separated with
per manent stoppings and with bl ocks of coal left in, while the
system of mining actually taking place on August 5, on the DA5
section was not |eaving a row of coal blocks or stoppings (Tr.
80) .

M. Brunatti further explained the differences between the
ventilation system he observed on August 5, and what is depicted
on exhibit RA2, and pointed out that one of the differences was
that no pernmanent separation was bei ng naintai ned between the two
gob areas as it is depicted on the print (Tr. 85A89). He al so
expl ai ned what he considered to be major differences in RA2 and
GA4 (Tr. 95A101; 104A106).
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M. Brunatti confirnmed that the respondent could continue to use

the face print used to abate the violation, exhibit GA4, pg. 3,
if they start mining el sewhere as |Iong as the same system of
mning is used. He explained the nmeaning of "sane systeni as
follows (Tr. 103):

THE WTNESS: If they're just going to drive entries up
and roomand pillar to the right side or the return
side, that would be a one-face print for that, just
showi ng that, how they'll ventilate that section plus
assure positive pressure fromthe section to the gob
Now, if they want to go up and do that and then pul
pillars com ng back out, then they need a face print to
show not only how they'Il ventilate the section, but

al so how they'l|l assure ventilation to that gob to keep
the air off the section fromthe gob air

M. Brunatti explained further that in order for plan print
RA2 to be effective, once pillaring started on the left side, a
row of permanent stoppings must be in place to prevent the air
fromthe right side fromconmng into the left. There was no way
this could have been done on August 5, because pillaring was
taki ng place across the section w thout |eaving any separation,
and any variation in the prints would require prior MSHA approva
because the system of ventilation was changed and the plan is
supposed to reflect the systemof nmning as well as the system of
ventil ation being incorporated (Tr. 106A107). M. Brunatt
confirmed that prints RA1L and RA2, both reflect the same system
of mining, namely, retreat pillar mning. However, the conditions
whi ch prevailed on August 5, were different fromthose reflected
in RA2 (Tr. 109).

MSHA | nspector and Ventilation Specialist Richard ZilKka,
testified as to his experience and duties, which include the
review of all mine ventilation plans in MSHA District No. 2. He
confirmed that he holds a degree in mning engineering fromthe
University of Pittsburgh. He stated that he reviews all addendumns
to mine ventilation plans which are required to be subnmitted
every 6 nmonths, including changes in ventilation, and he
expl ai ned the procedures for this review (Tr. 118A122).

M. Zilka stated that his review of ventilation prints RA2
and RA1 indicates significant differences in the manner in which
the two gobs are being ventilated, and that it would require a
change or an addendumto be nmining as the two
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prints indicate. Assuming that print RAL accurately reflects what
was taking place on August 5, print RA2 would not as a matter of
policy in his district be an acceptable face print to cover that
situation (Tr. 123). In explaining the respondent’'s plan
"variations" provided for in RA3, M. Zilka stated as fol |l ows
(Tr. 124A126):

A. The variations that they're tal ki ng about woul d be
considering, if you have a five-entry system you submt
one plan that shows you mining say, Number 1 Entry, and
the Nunber 2, 3, 4 Entries, how the back checks are set
up so it's ventilated while they're mning the Nunber 1
Entry.

Variations is that we wouldn't require themto show how
Nunmber 2 Entry's being mned, Nunber 3 Entry and Nunber
4, repetitive. These are variations. W don't require
that. One face print would suffice for that.

Q The differences that you have noted, and | think you
stated it as mainly the permanent stopping between RA2,
that is shown on RA2 and the abatenment plan that is
shown on Governnent Exhibit 4; are you follow ng nme?

A. Yes.

Q Wuld that be the kind of variation that the conpany
could do by thensel ves?

A. Not according to District policy, it would not be
accept ed.

Q Now, you talk about District policy. Do you have
reason to believe that G eenwich Nunmber 1 Mne or R& P
Coal Conpany is famliar with District policy?

A. Yes. On numerous occasions, the situation of how
face prints, what are to be on face prints and
addenduns to themto be submitted have been discussed
with R & P personnel on numerous occasi ons.

Q Have you had such discussions with R & P personnel ?
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A. Yes.

Q Have you had such discussions prior to the tinme that
this citation order was issued in August of 19867

A. Yes.

M. Zilka stated that based on his conversations with
respondent's personnel, they should have been aware of the fact
that print RA2 was unacceptable for what was going on in the
section on August 5. He explained that the systemfor ventilating
the gob should be marked down accurately to assure that there is
no chance of gob air containing high nethane or bl ack danp com ng
back on the miners. He indicated that one of the primary
di fferences between prints RA2 and RAL is the differences between
how one ventilates two gobs separately as opposed to ventilating
one gob (Tr. 128).

M. Zilka identified exhibit GA5 as 1983 cover letters
concerning an overall packet of ventilation plans submitted to
MSHA's District Ofice by the respondent covering all of its
m nes. Included in the packet were the specific plans for each
m ne which were subnitted every 6 nonths. However, the respondent
was still required to subnmit new plan addenduns when changes in
the systemof mining and ventilation occurred, and this is
reflected in the correspondence (Tr. 129A132). In response to
further questions, M. Zilka stated (Tr. 132A134):

Q Let's assume that a conpany is using pillar mning
on one side and pillar mning on the other side of an
entry. And let's assunme that they are always pillar

m ning but that their system of ventilation changes
fromone side to the other.

Does not the District OFfice, would they or would they
not consider it a violation of 75.316 not to subnmit a
face print for the other side of the entry?

A. Absolutely; Just because you're pillar mning does
not nean that your face ventilation plan is exactly the
sanme every tinme, especially if you're pillaring, if
you're driving entries and you're mning on the right
and pulling those pillars on the right side or
pillaring on the left side; you could change the
ventilation, you could be taking the air
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up on the right side and dunmping it or when you're mning on the

I eft you could still be doing the sane thing but in--. It
woul d be different, let ne assure you

Q When you say it would be different, what woul d be
different?

A. The face ventilation system how you're ventilating
the gob area, either to the left or the right of you.

Q And under 75.316, would a conpany be required to
submt a face print for that next section?

A. Yes.

Q Even if they were using pillar mning in both
sections?

A. Even if they're using pillar mning. If they're
using a different ventilation system the way they're
setting it up and ventilating the gobs, they would have
to submt a new plan.

M. Zilka confirmed that in an effort to reduce the anount
of paperwork being subnmitted by the respondent with respect to
its ventilation plans, the respondent was requested to elimnate
those face prints which were not being used and to submt them at
the tinme they intended to use them (Tr. 136). M. Zilka stated
that he has "briefly | ooked at" plan Review 28, and based on the
conditions cited by Inspector Brunatti as a violation in this
case, he could find no face print which would correspond to the
ventilation which existed on August 5, 1986 (Tr. 138). M. Zilka
agreed that M. Brunatti's order was in conpliance with MSHA
district policy, and he confirned that as a matter of policy, the
m ne ventilation systemis considered to be a part of the mining
system and that the respondent is aware of this (Tr. 139A142).

On cross-exam nation, M. Zilka confirned that regardl ess of
the same mning systembeing followed in a mne, ventilation
systens vary even though the mning system may stay consistent.
Prints RA2 and RAL reflect plans for ventilating two separate
gobs, and he believed that both have been approved by the
district manager (Tr. 143A146). A "typical"
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face plan is one that shows how the face area is being
ventilated, and if there is any deviation fromthat plan, another
plan has to be subnmitted for approval (Tr. 154).

M. Zilka was of the opinion that the respondent coul d not
use face print RA2 as a typical print for the conditions observed
by M. Brunatti, and as shown in print RAL, because the two
prints contain different ventilation systens (Tr. 161). M. Zilka
confirmed that his understanding of the violation is that M.
Brunatti found the respondent in full retreat pillar mning on
August 5th with no ventilation plan to cover what was goi ng on
(Tr. 169). Face print RA2, would not apply because it shows a
different system of ventilation with two gob areas separated by a
stopping going all the way up to the face (Tr. 179).

In response to further questions, M. Zilka confirned that
he did not discuss face print RA2 with the respondent, but has
di scussed simlar prints and changes that may occur. He di scussed
the matter with M. Onuscheck after the violation was issued and
advised himthat face prints could not be mixed, and that print
RA2 was not acceptable in a situation where one is pillar mning
on the right side and then goes over to the |left side and starts
pillaring and pulling back (Tr. 183A184).

Respondent's Testimony and Evi dence

Joseph N. DeSal vo, testified as to his background and
experience, and confirnmed that he is enployed by the respondent
as a safety inspector. He holds a B.S. degree in education from
I ndi ana, Pennsyl vania University. He confirmed that he
acconpani ed I nspector Brunatti during his inspection on August 5,
1986. He identified print RAL, which is identical to GAMd, as a
di agram of how the DA5 section | ooked on the day of the
i nspection, and he descri bed what he and M. Brunatti did by
reference to an enlarged copy of RAL (Tr. 186A191).

M. DeSalvo confirmed that face print RAL depicts the system
of mining and the system of ventilation on the DA5 section on the
day of the inspection, and he stated that the print was submtted
after M. Brunatti issued the violation, and it was approved at
that time as part of the ventilation plan (Tr. 192). M. DeSal vo
stated that while underground, he advised M. Brunatti of his
view that the manner in which the gob was being ventilated "was
the best possible way that it could be ventilated," and that M.
Brunatti agreed with him (Tr. 193). They then went to the surface
and di scussed
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the matter with superintendent Lowraster and division manager
Cocora. Upon review of the face prints contained in plan Review
28, management came to the conclusion that face print RA2

refl ected what was taking place in the DA5 section, and this
opi ni on was conveyed to M. Brunatti, but he disagreed (Tr.
194A195).

On cross-exam nation, M. DeSalvo confirmed that M.
Brunatti reviewed the face prints produced by nine managenent
before issuing the citation, and that the "whol e packet" of
prints was revi ewed. However, managenent concl uded that RA2
"applied the best™ (Tr. 197). Wen asked why managenent woul d not
specifically know which face print applied, rather than going
over the entire package to find one which may have applied, M.
DeSal vo responded "I don't really specialize in those plans,
neither do people like M. Lowmster. * * * that particular day
we did try to contact the ventilation engineer at the mne, and
he was unavail abl e for certain reasons, but we were not the
specialists in ventilation" (Tr. 197). M. DeSal vo confirmed that
prior to the group discussion concerning the prints, he had not
seen Review 28 (Tr. 198). Wen asked whether M. Lowmaster was
surprised concerning the prints in Review 28, M. DeSal vo
responded "in the past we had subnitted nore specific draw ngs,
and | think that may have been a bit of surprise to M.
Lowmaster, but | don't think the packet itself" (Tr. 199). Wen
asked why the respondent stopped submtting nore specific prints,
M. DeSal vo responded "I really don't get involved in that end of
it" (Tr. 199).

M . DeSal vo conceded that face print RA2 is |ess specific
than prints submtted in the past, and it does not specify that
it is adrawing for the DA5 section. In response to further
questions, M. DeSalvo stated as follows (Tr. 199A200):

Q Isn't it true that M. Lowraster said when you cane
up above ground to Samthat the prints didn't match
their mning systemthat was going on at the tinme?

A | remenber M. Lowmaster saying something simlar to
that, but |I'msure, the context that | took what M.
Lowraster was saying in was | believe at that tine the
packet contai ned sonewhere around 20 or 25 prints, and
we were operating five sections. So, many of the prints
really didn't apply to the nunber of sections that we
had.
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Q Do you have any idea fromthe conversations that were going on
bet ween Sam and M. Lowmaster at the mine, whether M. Lowraster
had i ndi cated that he had ever seen Review 28 before, the prints
in Review 28?

A. | don't honestly recall M. Lowraster saying that,
but then I wasn't in the roomall the tine.

M. DeSalvo confirned that all of the blocks of coal shown
across the top of the section on RAL had been pillared and m ned
at the tinme of the inspection, and that the area to the right
side of the print was a m ned-out gob area, but there was no
separation between the two gob areas (Tr. 202A203). M. DeSal vo
stated that there was "very little difference" between prints RAlL
and RA2, and that RA2 "is close enough" to what was going on in
the DA5 section (Tr. 205A206). He then stated that there are
definitely differences, and though he is not a ventilation
specialist, his understanding as a m ner of the basic ventilation
of a mine indicates to himthat the ventilation shown in RAl and
RA2 is the same (Tr. 206). M. DeSalvo confirned that while the
st oppi ngs shown on RA2 are needed, he could not explain why
because he did not participate in the drafting of that print (Tr.
210). Although the prints | ook the same, he was not sure why the
coal blocks shown in RA2 were |eft as shown, but agreed that if
m ning continued in the sane area they would eventually be pulled
(Tr. 211).

M. DeSalvo confirned that the respondent has previously
been cited for ventilation plan violations under circunstances
simlar to those in the instant case, but he could not recall the
details of those prior citations. He recalled one citation issued
by M. Brunatti subsequent to the one issued in this case for
failing to change a plan or submit a print (Tr. 212A213).

W liam Onuscheck, respondent's Ventil ation Engi neer
testified as to his education, ventilation training, and
experience. He confirmed that plan Review 28 contains typica
rather than specific face plans, and confirnmed that the
respondent does not submit specific ventilation plans pertaining
to the ventilation enployed on any particular mne section. He
stated that at one tinme, the respondent submtted specific plans
to MSHA, but this became cunbersome. He identified exhibit RAS5,
whi ch was not offered and received as part of the record in this
case, as a "binder" containing ventilation plans which was
submitted to MSHA' s district
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of fice on May 10, 1983. The exchange of correspondence concerning
this binder is reflected in exhibit GA5. The binder contained an
accunul ation of all previously submtted and approved face prints
(Tr. 214A221).

M. Onuscheck expl ained that the prior procedure of
submtting specific face plans to be added to the binder resulted
in practical paperwork problenms and del ays in having plans
approved. As a consequence, he met with MSHA's District Mnager
Huntl ey, and they worked out a different system for submtting
ventilation plans, nanely the subm ssion of "typical plans."
Subsequent neetings with M. Em| Piontek, M. Zlka' s co-worker
in MSHA' s ventilation departnent, resulted in the formulation of
a typical packet of face ventilation plans covering the driving
of entries, roonms, stunping, driving roons and entries with
multiple splits, and advance and retreat stunping of roons. Al
of these typical plans are incorporated as part of Review 28, and
there are 20 such plans, one of which is RA2 (Tr. 221A222). M.
Onuscheck identified a copy of a letter dated Decenber 12, 1984,
addressed to M. Huntley, submitting two packets of typical face
ventilation plans used in the respondent's nmines (Tr. 224). Plan
RA2 was anpbng the packets submitted, and it was also submitted as
part of Review 28 for the G eenwich No. 1 Mne in February, 1986,
and subsequently approved by MSHA on June 4, 1986 (Tr. 225).

MSHA' s counsel disputed any assertion or inference that MSHA
accepted the binder as the respondent's ventilation plan. Counse
asserted that the binder was sinmply acknowl edged as part of the
effort to cut down on paperwork, but that MSHA nmade it clear to
t he respondent that specific face ventilation plans needed to be
submtted and "it never was acceptable to the district office
that you just submit a general plan and then go do whatever you
want as a variation of that plan" (Tr. 227). M. Onuscheck
further explained as follows (Tr. 229A230):

THE W TNESS: Yes, and | don't want to give you a false
i mpression, even with the binder there were times when
we woul d be mining, even with all those plans, we stil
woul dn't have a plan incorporated into the binder for
the type of m ning we were doing.

JUDGE KOUTRAS: That's right, what would you do then?
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THE W TNESS: So we woul d have to keep on submtting.

JUDGE KOUTRAS: Submitting?

THE W TNESS: Yes, so if we kept on, at this point our
bi nder woul d, we'd probably have four of those by now.
Wi ch, at which point, we went to the typical, 20

typi cal s i nstead of the binder

MSHA' s counsel confirned that while the binder was not
acceptable to MSHA's District office, the "typical packets" were
accept able. However, if there is a change in the mining or
ventilation systens, a new plan would still have to be submtted.
Counsel expl ained the neaning of a "typical plan" as follows (Tr.
234A235) :

MS. HENRY: Your Honor, | think it's been wel
established by M. Zilka's testinony, that he inforned
R & P representatives of this numerous tinmes, of what
MSHA' s definition of what typical was.

JUDGE KOUTRAS: Whi ch was?

MS. HENRY: That typical nmeans you can use a plan, and
let's say you're driving up one entry, you use that
plan. | want to nmake sure |I'mgetting this right. You
start going up the second entry and it's the sane
thing, you may use that plan again

O if you're pillaring out one block, you have
particul ar plans, and you go to pillar the next bl ock
you can use that plan.

It doesn't mean that in situations were you create a
gob where no gob was before you can use that plan
JUDGE KOUTRAS: Well let nme ask you this: Is the bone of
contention here that on the one hand M. Brunatt
believes there were two separate, distinct gob areas on
August the 5thA

MS. HENRY: No, you have it reversed. There are two
separate, distinct gob areas shown on the face print
that they tried to pass off.
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JUDGE KOQUTRAS: On the face print, but they didn't have two
separ at eA

MS. HENRY: They didn't have two separate gobA
JUDGE KOUTRAS: They just had one?
MS. HENRY: Right.
JUDGE KOUTRAS: They didn't have a sketch for that?
MS. HENRY: Ri ght.
JUDGE KOUTRAS: And that's the violation?
MS. HENRY: That's it in a nutshell
And, at (Tr. 238A241):

kkhkkkkhkkkkkxk

JUDGE KOUTRAS: Coul dn't the conditions change from
day-t o-day?

MS. HENRY: These conditions had changed, obviously
smal |l conditions could change from day-to-day, but the
act of creating one gob and going over to the intake
section and mining the intake section is the kind of,
as there was testinony, is a kind of major variation, a
ki nd of major change that requires a new face print.

kkhkkkkhkkkkk*k

MS. HENRY: A typical plan. We're saying that G eenw ch
has, and R & P has been infornmed, it's not like they're
left out there to dry in the w ndA

JUDGE KOQUTRAS: I nformed of what?

MS. HENRY: Aabout what typical nmeans. thEy've been told
t hat .

JUDGE KOUTRAS: Well, what does it nmean?
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M5. HENRY: It neans that if you, on certain linmted circunstances
such as mning entry-by-entry or bl ock-by-bl ockA

JUDGE KOQUTRAS: Ri ght.

MS. HENRY: Ayou can use the same plan without submitting
a new one. it does not nean that if you go fromthe
return side of the entry to the intake side of the
entry and start mning there that you can use the print
that they were claimng applied.

M. Onuscheck stated that since the subnission of the
typi cal plans, and prior to the respondent's dealings with MSHA' s
Hastings field office, the respondent has m ned approxi mately 15
mllion tons of coal, and no one has ever questioned the use of
the typical face plans even though various mning methods were
used. He indicated that in the year and a half prior to the
i ssuance of the citation by M. Brunatti, the use of typical face
pl ans was not an issue. He believed that the Hastings field
office was unfamliar with the use of the typical face plans, but
since the district manager accepted them he further believed
that the respondent has conplied with the requirenments of section
75.316 (Tr. 241A242).

M . Onuscheck confirmed that face print RA2 is the plan that
was submitted by the respondent when it submitted its origina
typical plans, as well as later when it submtted Review 28 for
the No. 1 Mne. He identified print RAL as the plan subnitted to
abate the violation issued by M. Brunatti. He described the
simlarities and differences in the two plans, and while he
conceded that there are differences in the manner in which the
gob is being ventilated, he did not believe that they are
significant (Tr. 254A256). He confirmed that RA2 depicts what was
goi ng on on the DA5 section in terns of pillar mning and
ventilation at the tine the violation was issued (Tr. 257).

On cross-exam nation, M. Onuscheck stated that once a
typical plan is filed and approved by MSHA, the ventilation
direction could be changed wi thout notifying MSHA or submitting
anot her plan, because to do otherwi se would require a new pl an
every day or every hour. He did not believe that finishing one
gob on one side of the entry and starting another gob on the
other side is inportant enough to require the subni ssion of a new
plan (Tr. 259). He confirmed that
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during his conversation with M. Brunatti, they discussed
"typical" plans as conmpared to "specific" plans, and that when he
asked M. Brunatti why he issued the citation, M. Brunatti
responded that there was no plan explaining exactly what was
going on in the DA5 section (Tr. 261). M. Onuscheck stated that
he believed he was conplying with a variation of plan RA2, but
not the exact plan, and that M. Brunatti insisted that he was
not conmplying with "an exact replica of what we were doing." In
order to do this, up-to-date maps, rather than plans would have
to be subnitted, and this was done to abate the violation (Tr.
262). M. Onuscheck confirmed that RA2 "is close to" what was
going on in the DA5 section when the citation was issued (Tr.
263) .

M. Onuscheck confirnmed that face print RA2 was not
submtted to abate the violation, even though it had previously
been accepted by the district office, and represented what was
going on in the DA5 section, because he believed an order may
have been issued by M. Brunatti. Rather than argue about it, and
to achi eve abatenent as fast as possible, "it was sinple just to
make up a plan and send it in to abate the violation" (Tr. 279).

M. Onuscheck confirmed that the plan binder previously
referred to consisted of previously submtted and approved face
pl ans, and that it was put together as a matter of convenience
for the district office and "we just |isted them and i nstead of
sendi ng down 40 face prints for whatever mne it was, we just
listed the nunbers" (Tr. 282). M. Onuscheck confirmed that prior
to M. Brunatti's citation, pillars had been pulled and extracted
utilizing print RA2. Wth regard to the prior subm ssions of the
typical plans, he stated as follows (Tr. 284A286):

Q So it's true, then, that those plans that you drew
up were not specific for Greenwich Mne; in fact, when
you drew them up you didn't even have Greenwich in mnd
since Greenwich is not under R & P's direction?

A. Right. At the tine we didn't have Greenwich in m nd
VWhen we took over, and we made studies of the Greenw ch
M ne prior to taking over, we spent, oh, |I'd say a
nonth up there, a good nonth going over their plans and
how they m ned and everyt hing.

Their type of mining was very simlar to ours. W
tailored a typical plan and added
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two other face plans to our typical. In addition to the typica

we added two ot her plans, because m ne managenent said that,

know, these, we want to put themin with your typicals.
Q Were you mining DA5 at the tine, Section DA5?
A. When we started nmanagi ng; no.

Q M. Onuscheck, do you understand that the use of a
typi cal face plan has been established by the testinony
fromM. Zilka, nmeans only mning fromentry-to-entry
or from bl ock-to-block, that it does not cover a
situation where you go over froman intake side to a
return side?

A. No, ma'am Wthout hearing his testinmony | don't
agree that it's just, how did you say, adding an entry?

Q Yes, either adding an entry or going from
bl ock-to-bl ock, those are the only cases in which you
could use a typical plan?

A. No, we take the opinion that we, you can vary a | ot
nore than just that.

Q But hasn't MSHA told you that you can't vary a |ot
nore than that, that that's the only variance you can
have under typical plans?

A. W hear a lot of things from MSHA, ma'am | don't
know i f they've ever said, specified how far you can

go.

Q Has MSHA ever told you that you're varying too much
on the typical plans, that you can't vary as nmuch on
your typical plans?

A. Prior to Sam s violation, | don't think they did.
Now, recently, they have been questioning the face

pl ans, the typical face plans quite a bit in the |ast
couple of months, or |I'd say even the last half of
year. But prior to Samis violation, | don't believe

t hey had.

you
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M chael Ondecko, stated that he is enployed by the respondent
a ventilation engineer, holds a B.S. degree in mning engineering
fromthe Penn State University, and he testified as to his
experience and duties. He confirmed that he and M. Onuscheck
wor ked together in the preparation and subm ssion of plan Review
28, and the face print packet that was part of that plan. M.
Ondecko identified exhibit RA2 as a page fromthe packet
submitted with plan Review 28 that was subnmitted and approved by
MSHA. RAl is the addendum which was sent in to abate the citation
i ssued by M. Brunatti, and RA2 is a face print which had
previously been submtted and approved, and it was in effect at
the time the citation was issued (Tr. 303A307).

M. Ondecko expl ai ned what he believed to be the
simlarities and differences in face prints RA1 and RA2, and he
stated that had M. Brunatti been on the section a week or two
prior to his inspection, he woul d not have observed as nmuch gob
bei ng extracted, and at that time the two prints would have been
very simlar. He indicated that w thout the extraction of the
five stunps which he identified between the No. 11 and No. 12
rooms on face print RA2, the two prints would | ook the same. In
hi s opinion, there was no need to send in a new face print for
the specific location because it was al ready covered in print
RA2. He confirmed that the only difference in the two prints is
the amobunt of mining which is taking place. O herw se, they would
per haps be identical (Tr. 307A311).

In response to a question as to the ventilation directiona
arrows shown on RAl, indicating that return air was going to the
right, M. Ondecko stated as follows (Tr. 311A313):

Q And the question was if we show the air

going to the right, why do we think we can nove the air
in another direction. Do you have an answer for that
question?

A. Possibly to clarify that, it is when these face
prints are sent in they're to show general face
ventilation patterns. It's not uncommon for sone of our
sections to have two, three thousand feet of gob area,
and it's not uncommon for air to come out of a crosscut
in the opposite direction as shown on the nap

as
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But it does not, in any fact, say that we're ventilating the gob

any differently, we're still pressurizing the gob and we're

| oosi ng, when MSHA is |ooking at this plan, they're | ooking at
t he general plan that may show the ventilation pattern is going
in the sanme direction

And we've had instances at out m nes where viol ations
have been vacated because of an air directional arrow
in, say, one crosscut out of eight was going in the
wrong direction

And Pittsburgh has said that you show the basic
ventilation pattern; we can't hold you down to every
crosscut that has ventilation com ng out of that
crosscut.

But there are certain situations where gob will tighten
up here, (indicating) and not be as tight here to where
you can only control that gob with canvas checks and do
t he best you can to pressurize your gob

And in some cases you will have air flow com ng out in
the opposite direction, but it doesn't say that you're
still not pressurizing the system kay, the systemis
still functioning properly.

On cross-exam nation, M. Ondecko confirmed that he was not
at the mne when the citation was issued. He agreed that the
ventilation plan states that air flow nust be naintained over the
gobs so that it is course away fromthe active working section
He indicated that there are tines when all of the air does not go
away fromthe working section, and all that is required to be
shown on a plan is a general ventilation pattern (Tr. 313). M.
Ondecko stated that it was possible that M. Zilka nay have
advised himthat a ventilation plan showi ng a double split of air
could not be used as the sane plan for a single split of air, but
he could not recall such a conversation (Tr. 314).

Rebuttal Testinony

I nspector Brunatti testified that any "system of m ning"
necessarily includes a "systemof ventilation,"” and that the two
go hand-in-hand. In his view, the term"typical plan" nmeans one
that is approved for a particular mne, and that
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section 75.316A2 nakes it clear that a typical mning method
shoul d correspond with a typical ventilation pattern on a

m ne-by-mne basis (Tr. 316). He reiterated his disagreenent that
face print RA2 could be used in mining across the stunps shown in
print RAL, and no ventilation controls are shown on RA2 so as to
control the air going to the gob being created by mning across
the area and taking out the stunps (Tr. 316A321). He confirned

t hat when he spoke with M. Onuscheck by phone, face print RA2
was not nentioned, and when he advised M. Onuscheck that there
was no print to correspond with the mning taking place "he |eft
me with the understanding he'd get one in and get it submtted"”
(Tr. 322). M. Brunatti confirmed that even if M. Onuscheck had
produced print RA2, he would have rejected it because it was
totally unrelated to the mning which was taking place (Tr. 323).

Referring to an enlarged diagram of face print RAL, M.
Brunatti stated that the ventilation controls are different from
t hose on RA2, and he expl ai ned how he determ ned that some of the
air fromthe gob was | eaking into the active working section, and
how t he gob pressure was other than that shown on RA2. In his
view, had a proper face print been subnmitted, and the ventilation
controls shown therein been followed, the air | eakage problem
woul d not have existed (Tr. 327A338).

M. Brunatti stated that at the tinme he discussed the
citation with m ne managenent at the mne, he was shown severa
face prints, and while sone of them may have cl osely resenbl ed
the approved ventilation plan, none of themresenbled the nining
whi ch was actually taking place. He denied that he insisted on a
face print depicting exactly what was going on, and stated that
he woul d have accepted any plan that reasonably approxi mated what
was goi ng on, but he does not consider RA2 to be such a
reasonabl e approximation (Tr. 342A345). He confirned that while
district policy allows reasonable variations in the ventilation
met hods shown on face prints, if such variations affect the
manner in which an area is being ventilated, or if changes are
made in the direction of the air or in the systemof mining, they
woul d not be permitted without another plan to cover these
changes. In the instant case, the system of m ning had changed on
the day of his inspection. Although a plan was approved to cover
the tinme when the three roomentries were initially driven and
pillared off the return side of the section, they had no plan
when they started across and began driving and pillaring roons on
the intake side. Such a new face print was required
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to insure adequate ventilation over the intake gob area (Tr.
346) .

M. Zilka testified that face print RAL represents a
ventilation systeminvolving a double split of air, and he
i ndicated that "M. Ondecko and M. Onuscheck and every
ventilation engineer in the district has been told and inforned
since day one that a single split and a double split is totally
different and there is no way that you can go froma single split
to a double split without a ventilation change which requires an
addendunt (Tr. 348). Inspector Brunatti agreed with M. Zilka
(Tr. 369).

M. Ondecko disagreed that face print RAL reflects a double
split of air, and indicated that it is possible to find at |east
five or six splits of air on the print (Tr. 373A375).

MSHA' s Argunent s

MSHA asserts that a violation of section 75.316 occurred
when I nspector Brunatti observed retreat mning performed in the
DA5 section and the respondent did not have a face print to show
how to ventilate the mned-out right side while mning the left
side. MSHA asserts that this is a change in the "conditions and
m ning systent’ of the mne which requires appropriate revisions
in the ventilation plan, and such changes include changes in the
pattern of mning. To claimotherw se, argues MSHA, woul d render
section 75.316 al nost neani ngless, for it would nean that
operators need only submit changes in ventilation plans if they
changed, for exanple, frompillar mning to | ongwall m ning.

MSHA further asserts that the respondent cannot defend
agai nst the issuance of the citation by asserting collatera
estoppel, because MSHA, in the issuance of a citation or order
is not bound by collateral estoppel. EIl Paso Rock Quarries, 2
MSHC 1133 (1981), King Knob Coal Co., 2 MSHC 1371, 1375 (1981),
U.S. v. Browning, 630 F.2d 694 (10th Cir.1980). MSHA, therefore,
concludes that even if the respondent's argunments that they could
institute variations in mning without corresponding face prints
approval were credible, it is not a defense to the issuance of
I nspector Brunatti's order. MSHA points out that |nspector
Brunatti determned that the face prints subnmtted by the
respondent, and shown to hi mon August 5, 1986, did not reflect
the actual ventilation systemin the nmine, and further, did not
show how such
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retreat mining was to be ventilated in the future. MSHA concl udes
that this is a violation of section 75.316, which provides that
ventilation plans shall correspond with the pattern of mning in
any one area, and that any alleged previous belief that the
respondent could nodify its plans w thout prior approval is
irrelevant as to whether the order was properly issued.

MSHA argues further that such a belief on the respondent's
part exceeds credulity and that its negligence was properly rated
as high. In support of this conclusion, MSHA points to the
testinony of Richard Zilka, who reviews the ventilation plans for
conpliance at the District Ofice level, and who stated that he
had expl ai ned the requirenents of ventilation face prints to the
respondent on several occasions. MSHA suggests that M. Zilka's
testinmony at trial was clear and consistent, and that his
testinmony that he was in alnost daily contact with the respondent
is uncontradicted. M. Zilka recalled the nanes of people to whom
he had spoken as part of this daily contact, and clearly stated
that the respondent expressed no confusion during these neetings;
therefore, Zilka did not need to reduce such constant
conmuni cation to witing. M. Zilka enphatically stated that his
views represented those of the district, and that on the day the
order was issued, respondent’'s engi heer Onuscheck admitted that
he knew he needed face prints for this new pattern of mning, and
M. Brunatti recorded this conversation in his contenporaneous
not es.

MSHA concl udes that it has established a prima facie case of
hi gh negligence in that the respondent knew it was required to
submit a new ventilation face print for this mning, and further
knew and admtted that at the time of the order the prints in the
ventilation plan did not cover the situation at the DA5 area.
MSHA suggests that the respondent's current clains that it
believed all the while that its prints were "close enough" to its
m ning systemare contradicted by its enployees' statenments at
the tinme of issuance of the citations and by Zilka's and
Brunatti's explanation of MSHA policy. Although respondent
referred to alleged statements made by District Manager Huntl ey,
neither a deposition nor any witten material from Huntl ey
supports these allegations; rather the consistent, enphatic
statements of Zilka and Brunatti disprove them

MSHA mai ntai ns that the respondent's defense to negligence
that it could vary plans on its own volition undercuts the very
purpose of the Act. MSHA states that in addressing such argunents
as the "dimnution of safety" defense, the
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Commi ssion has rejected the argunment that "an operator can
unilaterally determne that a m ning operation can be conducted
in a safer manner by foregoing conpliance with the requirenments
of a mandatory standard." Westnorel and Coal Co., 3 MSHC 1939,
1943 (1985). MsSHA states that by arguing that the ventilation of
one gob, the systemin place the day Inspector Brunatti issued
the inspection, nay be regulated by a face print showi ng the
ventilation of two gobs, the systemreveal ed in Exhibit RA2,
respondent suggests that it may determne what is and is not

m nor variation, and that it may deternmine if MSHA's safety
standards are net. This argument, concludes MSHA, inperm ssibly
contradicts the presunption that MSHA's safety standards protect
mners and the "strict liability" nature of the Act itself.
Therefore, MSHA further concludes that the respondent’'s argunents
strain credulity and do not refute the testinmony of Engi neer

Zil ka and Inspector Brunatti that it was well infornmed as to the
requi renents of the ventilation plan regulations.

Citing Cenent Division, National Gypsum Co., 3 FMSHRC 822,
825 (April 1981); Mathies Coal Co., 6 FMSHRC 1, 3A4 (January
1984), and Consolidati on Coal Conpany, 6 FMSHRC 34 (January
1984), MSHA asserts that Inspector Brunatti properly rated the
viol ation as significant and substanti al

MSHA poi nts out that the Conmm ssion has recogni zed that the
violation of a ventilation plan where "an insufficient quantity
of air could lead to a build-up of methane" was a serious
vi ol ati on. Peabody Coal Co., 1 MSHC 1573 (1977), and has stated
that " the hazards associated with i nadequate ventilation

are anong the nost serious in mning." Mnterey Coal Co.,

3 MSHC 1833, 1855 (1985). MsSHA states that in Monterey the

Commi ssion reaffirmed that the proper focus of a hazard presented
by a violation is not solely on the instant situation, but

"on the hazards posed by continuing mning operations." 3

MSHC at 1836. MSHA concludes that the violation in issue here
nmeets those standards in that the face prints M. Brunatt
reviewed did not show how to ventilate the area he inspected. As
a result of the lack of an applicable face print, there was no
plan to re-route the air |eakage into the working section which
endangered the mners, and M. Brunatti's contenporaneous notes
support his observation on the existence of this | eakage.

MSHA asserts that ventilation | eakage causes nethane and
bl ack danp, and therefore there was an underlying violation as a
result of the lack of face prints and a discrete safety hazard
fromthe | eakage caused by such lack of a ventilation plan. The
mere direction of air into the return entry is not
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enough to overcone this safety hazard. The fact that the
respondent woul d suggest that sinply directing air into the
entry, and not also directing it away from the working section
conplies with the Act, reveals a dangerous ignorance of the
correct ventilation procedures. MSHA maintains that the air nust
be directed away fromthe working face as well as to the return
airway. Otherwi se, there is a reasonable |ikelihood that mners
wi |l be exposed to black danp and to accumul ati ons of nethane.
These exposures | ead to expl osi ons which produce serious health
injuries.

MSHA asserts that even if no | eakage occurred that day, the
order was still properly rated "S & S" in that a ventilation plan
by its very nature is directed agai nst future hazards. The nere
fact that the air nay happen to be flowing in the right direction
wi t hout benefit of a ventilation plan does not assure that the
air will continue to flow that way. In fact, the very presence of
ventilation plan requirenments in the MSHA regul ati ons indicates
that this systemis too inportant to | eave to the operator's good
will, or to presume that air flowing in the "correct” direction
will continue to do so in the absence of a ventilation plan. Such
a presunption, maintains MSHA, undercuts the strict liability
nature of the Act and the very existence of ventilation plan
requi renents.

MSHA asserts that such a presunption also trivializes the
serious hazards associated with ventilation violations. Wthout a
face print showi ng how pressure would be kept on the gob to
direct air away fromthe face, respondent presented a discrete
safety hazard to its mners. Wthout such a print to regulate
ventilation, it is reasonably |ikely that dangerous gob air wll
travel to the face. In ventilation problens, the focus is on the
effect of the violation on future mning, and not whether the air
luckily travels in the "right" direction at the time of the
order. Wthout a face print, the respondent cannot assure that
gob air will flow away fromthe working section. Such gob air
travelling to the working section will carry nethane and bl ack
danp to the mners, raising a reasonable |ikelihood that mners
will suffer serious injury. Thus, MSHA concl udes that the order
is properly rated significant and substanti al

Respondent's Argunents

Respondent's first argunent is that the citation and
subsequent nodification do not properly, and with any
particularity, advise the respondent as to the nature of the
al | eged viol ati on. Respondent points out that although the
citation
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alleged that it did not have an approved ventilation plan show ng
the ventilation systemfor retreat mining in the cited area, the
nodi fication to the citation stated that it did have an approved
ventilation plan for pillar mining in the same area prior to the
i ssuance of the citation. Respondent contends that the

nodi fication di scounts any notion that it did not have an
approved ventilation plan, and that the citation and nodification
are contradictory.

In response to the inspector's statenment in the nodification
that "the system of mning changed, thus necessitating a need for
a new ventilation plan,” the respondent contends that the
i nspector’'s attenpt to substantiate a violation by stating that
the system of nining had changed, thus necessitating the filing
of a new ventilation face print, is contradicted by his own
testimony that the system of mning enployed was pillar mning
Respondent asserts that the ternms "pillar mning" and "retreat
m ning" are interchangeable. It points out that while |Inspector
Brunatti attenpted to distinguish pillar mning on the left and
right sides of the cited area being m ned, he nonethel ess
admtted that "pillar mning" is a "systent of mning, and that
the respondent did have a face print, drawing #11 of the
ventilation plan (Exhibit RA2), which did show pillar mning on
the left side.

In response to Inspector Brunatti's testinony that "the
essence of the violation is that the operator didn't have a plan
to show how the ventilation would be established while retreat
m ning" (Tr. 45), respondent contends that this is contradicted
by his witten nodification which states that it did have a plan
for pillar mining in the cited area, and by his own testi nony
that the approved plan print showed gob ventilation in the
section (Tr. 89).

Respondent contends that the attenpts by |nspector Brunatt
and MSHA's ventil ation engineer Zilka to support a violation of
section 75.316 because the face print subnitted to abate the
order (Exhibit RA1) shows one gob area and the face print in the
ventilation plan (Exhibit RA2) shows two gobs, nust be rejected.
In support of this conclusion, respondent contends that this is
not a violation of section 75.316, and that even if it were,
respondent has never been informed in witing that the condition
was a violation. Respondent points out that neither the citation
nor the nodification nentions gobs, and that it cannot even be
inferred fromthe citation that gobs had anything to do with the
violation. Since section 104(a) of the Act requires that the
nature of the violation be described in witing with
particularity, respondent concludes that the lack of any nention
of
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gobs in the citation violates the specificity requirenments of
section 104(a) when the nature of the violation is alleged to be
a distinction between one gob and two gobs.

Citing a Comm ssion decision in JimMWilter Resources, Inc.
1 FMSHRC 1827 (Novenber 1979), respondent mamintains that it was
not sufficiently apprised of the nature of the violation to
either litigate the alleged violation or cure any alleged
deficienci es which might pose a hazard to mners. Respondent
states that it becane aware on the eve of the hearing that the
violation involved a distinction between one and two gobs.
Al t hough I nspector Brunatti testified that he told the respondent
that Drawing 11 (Exhibit RA2) of the ventilation plan did not
apply, respondent asserts that there is no indication that he
menti oned a distinction between gobs, and that no such
distinction was ever related to the respondent in witing.
Further, respondent states that although it requested nore
specific information with regard to the factual basis for the
violation when it served prehearing interrogatories on the
petitioner, the interrogatories were unanswered.

Respondent concedes that it was sufficiently apprised of the
nature of the violation in order to abate the citati on because
all that was required to abate was a draw ng of exactly what the
section | ooked liked on the day in question, but that until the
eve of the hearing, it was not aware of the one gob versus two
gob distinction asserted as the basis of the violation.
Recogni zi ng the fact that abatement suggests know edge of the
vi ol ati on, respondent maintains that this is not enough to
satisfy the specificity requirenents of section 104(a). In
support of this conclusion, respondent relies on a prior decision
by me in Monterey Coal Conpany, 6 FMSHRC 424, 444 (February
1984), vacating citations for |lack of specificity as required by
section 104(a), and it points out that in the instant case, aside
fromthe face that the citation did not specifically nmention
gobs, it did not even generally allude to any gobs.

Respondent's second argunent is that Drawing No. 11 of the
approved ventilation plan (Exhibit RA2) portrayed the ventilation
systemin the cited section in sufficient detail to preclude a
finding of a violation of section 75.316. Respondent takes the
position that the inspector's allegation in the citation that a
violation of section 75.316 occurred because the respondent did
not have a ventilation plan showi ng the ventilation system for
retreat mining is not true because in the nodification the
i nspector admits that the respondent had an approved ventilation
plan for pillar mning.
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Respondent al so takes the position that the inspector's testinony
that a violation of section 75.316 occurred because of the |ack
of an approved face print to conduct that type of mining is also
not true because the inspector admitted that the type of m ning
bei ng conducted at all relevant tinmes was pillar mning
Respondent further argues that the inspector's allegation that a
vi ol ati on existed because of the lack of a face print show ng
pillar mning on the left side is also not true because he
admtted that there was a face print showing pillar mning on the
I eft side.

Respondent concedes that the face print in the approved
ventilation plan (Exhibit RA2) shows two gobs while the print
submitted for abatement (Exhibit RA1) shows only one gob
However, respondent maintains that the petitioner has not shown
that its regulations or the respondent's approved ventilation
plan requires it to show the nunber of gobs in a section, and
that it has not even shown that the respondent is required to
show gobs on a face print. Wth respect to the inspector's
suggestion that section 75.316A1(13)(b)(3) nmay serve as a basis
for a violation of section 75.316, respondent points out that the
i nspector adnmitted that no violation of section
75.316A1(13) (b) (3) exi sted.

The respondent states that initially, the two gobs are only
a tenporary condition. It points out that respondent's
ventilation engi neer Onuscheck testified that the print in the
approved plan had not shown any stunps extracted (Tr. 273), but
that stunps woul d be extracted (Tr. 274), and that the inspector
incorrectly assunmed that the stunps would remain (Tr. 274A275).
Respondent further points out that ventilation engi neer Ondecko
testified that once bl ocks have been extracted, one gob would
result and the gobs would be identical (Tr. 308A309), and that
I nspector Brunatti agreed that if the blocks are renpved one big
gob would result (Tr. 319). In these circunstances, respondent
suggests that the issue is then whether it was required to have
in the approved plan a face print showi ng each stage of mning
and the renmoval of each stunp as the two gobs evolve into one
gob.

Respondent refers to the testinony of M. Onuscheck that
MSHA' s Di strict Manager Huntl ey suggested to himthat three plans
woul d cover everything that was necessary; one print show ng
roonms being driven, one print showi ng entries being driven, and
one print showi ng stunmping (Tr. 221). Respondent concl udes t hat
this does not indicate that the District Manager required a face
print showing the ventilation for each step in the mining
process, and it points out that
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M. Onuscheck, in conjunction with MSHA personnel, then

formul ated the packet of typical face prints that are presently
submi tted and approved as part of the ventilation plan (Tr. 222).
There are twenty face prints in mne ventilation plan Review No.
28 which was in effect at the tinme in question, far nore that the
nunber suggested by MSHA's District Manager to cover the system
of mining and ventilation enployed at the respondent's nines. M.
Ondecko then went over each print individually and tailored the
packet of prints to conformto mining practices at G eenw ch No.
1 Mne (Tr. 305), and the intent of the District Manager, M.
Onuscheck, and the MSHA personnel with whom M. Onuscheck worked,
was obviously to have general face prints. Respondent points out
that MSHA ventil ati on engi neer Zilka agreed that the District

O fice requested only face prints that were representative of the
m ning going on at the mne (Tr. 147), and that the prints
submitted in Review No. 28 are a typical face ventilation plan
for each system (Tr. 150).

Respondent maintains that a distinction nust be nmade between
general prints, as intended in this case, and universally
applicable prints. Respondent recognizes the fact that the
parties involved in the formulation of typical face prints are
aware that ventilation plans are mne specific, JimWlter
Resources, Inc., 9 FMSHRC 903, 909 (May 1987), and that section
75.316 requires that the plan is "suitable to the conditions and
the m ning systemof the coal mine." Respondent points out
however, that M. Onuscheck and MSHA personnel fromthe District
Ofice in Pittsburgh fornulated the typical prints to conformto
the conditions and mning systens at the respondent’'s mi nes, and
that M. Ondecko further tailored the prints to conformto the
conditions and mning practices at the Greenwich No. 1 M ne.
Respondent concl udes that the testinony shows that it did not
violate that portion of section 75.316 which requires it to adopt
a ventilation plan approved by the District Manager suitable to
the conditions and the mning systens of the mne in question

Respondent quotes a pertinent portion of section 75.316,
whi ch provides as follows: "The plan shall show the type and
| ocati on of mechanical ventilation equipnent installed and
operated in the mne, such additional or inproved equi pnent as
the Secretary may require, the quantity and velocity of air
reachi ng each working face, and such other information as the
Secretary may require.”

Respondent mmintains that the petitioner has not shown or
even alleged that a violation existed due to deficiencies in the
ventil ation equi pment, and there are no allegations
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that the quantity and velocity of air reaching each working face
was unsatisfactory. Respondent concludes that it nust be presuned
that the plan initially contained enough informati on because it
was approved by the District Manager, and the information
submitted apparently was in conpliance with section 75.316A1 and
he presumably used the criteria set forth in section 75.316A2 as
a guideline in the approval process.

Respondent observes that the petitioner is apparently
alleging that it violated section 75.316 by not providing "such
other information as the Secretary may require." Concedi ng the
fact that MSHA may require additional information or ongoing
i nformation, the respondent nonethel ess asserts that it nmust be
informed as to the nature of the information required, and
suggests that the petitioner alleges an act of "om ssion" rather
than "conmm ssion." Respondent concludes that in order to be in
violation due to omission it nust first be required to do
somet hing and to have a duty to perform In this case, respondent
mai ntai ns that the petitioner has not shown that it had a duty to
submt a new face print when the m ning sequence showed two gobs
rather than one, and that any such requirement cannot be found in
the applicable MSHA regul ations or in the specific ventilation
plan for the mine in question. Respondent further asserts that
the applicable plan does not require it to show the nunber of
gobs.

In response to the petitioner's suggestion that it should
have been aware that MSHA's District policy requires that a face
print must be subnmitted when two gobs exist rather than one (Tr.
124A125, 134, 140A141), respondent points to the testinony of M.
Onuscheck that he had requested District policy in witten form
but that he never received it (Tr. 287). Further, citing Zeigler
Coal Co. v. Kleppe, 536 F.2d 398 (D.C.Cir.1976), and Carbon
County Coal Conpany, 7 FMSHRC 1367, 1371 (Septenber 1985), (cited
as 6 FMSHRC 1123 (May 1984), respondent maintains that since
ventilation plans are mne specific, any MSHA District genera
policy regarding the requirenents of a ventilation plan are
i mproper. Respondent quotes fromthe Zeigler case, where the
court stated:

[T] he plan idea was conceived for a quite narrow and
speci fic purpose. It was not to be used to inpose
general requirements of a variety well-suited to all or
nearly all coal mnes, but rather to assure that there
is a conprehensive schenme for realization of the
statutory goals in the particular instance at each

m ne. Zeigler Coal Co. v. Kleppe, 536 F.2d 398 (1976).
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And, from the Carbon County case, where the Comm ssion, quoting

fromthe Zeigler court decision, stated: "Insofar as those plans
are limted to conditions and requirenents nade necessary by
pecul i ar circunstances of individual mnes, they will not

infringe on subject matter which could have been readily dealt
with in mandatory standards of universal application.”

Respondent asserts that if MSHA believes that nore specific
face prints are required as a general policy, then the proper
procedure is to pronulgate a regulation to that effect rather
than attenpt to inpose the requirement across the board in each
m ne specific ventilation plan. Furthernore, the respondent
asserts that its mne plan does not contain a provision requiring
it to submt such specific information, but in fact contains a
provi si on whi ch expressly negates such a requirenment, nanely,

Part "E" (Exhibit RA3), which provides as follows:

(2) TYPICAL FACE PRI NTS

The followi ng face ventilation plans depict typica
systems of face ventilation used in the mne
Variations of the follow ng plans may be used provided
that the systens of ventilation remain in accordance
wi th Federal Regul ati ons.

Respondent points out that Inspector Brunatti, while stating
that he was "fairly famliar with the ventilation plan" (Tr. 13),
admitted that he was not familiar with Exhibit RA3 and that it
was not a part of Review 28 because he could not find it in his
copy of the ventilation plan (Tr. 81), and that District engineer
Zilka testified that if the exhibit was not in Inspector
Brunatti's plan, it was not filed in the District Ofice in
Pittsburgh (Tr. 151). Contrary to this testinony, respondent
states that M. Onuscheck and M. Ondecko testified that Exhibit
RA3 was in fact a part of Review 28 of the approved ventil ation
plan (Tr. 245, 305A306), and that in response to a bench order
for an affidavit fromthe responsible person in the MSHA District
O fice concerning the filing of the exhibit, petitioner's counse
confirmed that it was in fact on file in the District Ofice.

Respondent refutes the inspector's inferences that the
respondent was not aware of its own ventilation plan, and takes
issue with his testinony that when m ne nanagenent
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attenpted to show hima print that showed the mning and
ventilation systemused on the cited section it was "grabbing at
straws for sonething that they thought would cover" the
situation. Conceding that this may be true, respondent asserts
that the m ne manager and safety director cannot be expected to
be aware of all the technicalities of the face prints in the
ventilation plan. If they were, there would be no need for
ventilation personnel or for that matter any ot her managenent
peopl e. The mi ne nmanager could do everything himself. Respondent
suggests that the only plausible way to operate such a
conplicated operation is to delegate sonme authority to
responsi bl e people, and that if M. Ondecko was avail abl e when
the inspector asked for the print, M. Ondecko would have shown
the inspector, as did those present, Drawing No. 11 (Exhibit
RA2), without the alleged hesitancy.

In response to the inspector's testinony that M. Onuscheck
had submitted a ventilation plan for review without mine | eve
management's know edge (Tr. 23, 27), respondent states that this
is pure speculation and totally inaccurate, and that m ne
ventilation engi neer Ondecko testified that he and M. Onuscheck
formul ated the packet of face prints, and that M. Ondecko went
over each print individually to insure that it pertained to the
mne in question (Tr. 305).

Respondent nmmintains that on the facts of this case, the
i nspector was attenpting to enforce a ventilation plan that he
knew very little about, that his copy of the plan, for whatever
reason, did not contain Exhibit RA3, and that he was unaware of
the procedure followed by the respondent and MSHA's District
Ofice used to formul ate the plan, which was to reduce the nunber
of face prints that possibly could have been submtted from
approximately 500 prints to the 20 prints that were subnitted
(Tr. 264). Respondent points out that the inspector admitted that
m ne managenent had sonme face prints that closely resenbl ed the
mning activity in the cited section, and that the mne is
permtted to vary fromthe specific print in the ventilation plan
(Tr. 342, 345). M. Onuscheck testified that the inspector wanted
a plan that showed exactly what was going on in the nmne (Tr.
261), but respondent takes the position that it was not the
intent of MSHA or the respondent, the parties involved in the
approval and adoption of the ventilation plan, that exact prints
woul d be required. Respondent points out that M. Onuscheck
testified that in the year and a half the typical prints were in
use, respondent had m ned approximately fifteen nmllion tons of
coal and had no problens with the face prints, and no other MSHA
i nspectors had ever questioned the manner in which
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the respondent was mning (Tr. 241, 294). Respondent concludes
that it was not the intent of the parties that detailed face
prints were required as part of the ventilation plan.

Respondent maintains that Part "E" of plan Review No. 28
(exhibit RA3), as part if the approved ventilation plan, allows
it leeway to vary fromthe drawi ngs on the specific prints
subnmitted as part of the plan, and that any such |eeway is
limted only by MSHA's ventil ation regul ati ons. Respondent
asserts that the petitioner has not shown that there are other
provisions in the mne ventilation plan which limts the
respondent's right to vary fromthe print submtted, and it
points out that M. Onuscheck testified that MSHA has never told
the respondent that it was varying too nmuch fromthe plans prior
to the alleged violation in question (Tr. 286). Respondent
further maintains that the petitioner has not shown that the
vari ance has viol ated any ot her MSHA regul atory provisions, and
has not shown that the respondent is required to submit nore
specific prints than the prints that were subnitted in this case.

In response to the inspector's allegation that gob air was
going into the section return (Tr. 18), respondent states that
the petitioner has not shown that this constitutes a violation of
the ventilation plan. To the contrary, respondent asserts that
the credi bl e evidence suggests that the gob air was noving in the
proper direction (Tr. 191A192), Exhibit GAl), and observes that
if it was not, the inspector would have included that finding in
the citation or nodification. In fact, this allegation is not
mentioned in either the notice or the nodification. Respondent
takes the position that if the inspector thought this to be a
vi ol ati on, he should have properly included it in the citation.
Respondent maintains that it serves no purpose to put such a
finding in the inspector's notes where conceivably, if the
citation was not challenged, no one would ever see the finding
and the respondent woul d not have an opportunity to contradict
the allegation, or nore inportantly, could not cure any all eged
exi sting hazard.

Respondent concludes that the inspector’'s allegation that
the gob air was inproperly directed is nothing nore than a balled
assertion by the inspector, and that the respondent's m ne safety
i nspector DeSal vo, who acconpani ed the inspector on the day in
guestion testified that while the inspector took a snoke test, it
showed that the air was not going back to where people were
working (Tr. 191A192). Although the inspector had an opportunity
to rebut M. DeSalvo's testinmny, he sinply testified that he
normal |y does a snoke test, but he
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could not recall if he did on the day in question (Tr. 370).
Respondent concludes that a violation cannot stand on unsupported
al l egations that air was noving inproperly, when the actions of
the inspector and the testinony of an eyew t ness suggest

ot herwi se.

Respondent's final argunent is the assertion that assuming a
violation existed, it was not significant and substantial within
the guidelines established by the Commi ssion in Cenent Division
Nat i onal Gypsum Co., 3 FMSHRC 822, 825 (April 1981), and Mathies
Coal Co., 6 FMSHRC 1, 3A4 (January 1984).

Respondent points out that in the instant case the inspector
alleged that "if the section isn't properly ventilated or the
pressure isn't kept on the gob, you could have accumul ati ons of
met hane in the gob area or, which could in essence cone back into
the working area" (Tr. 14, enphasis added). Respondent does not
disagree with this statenent, but takes the position that the
petitioner has not shown that the section was inproperly
ventil ated. Respondent maintains that the facts show that the
entire testinony of inspector Brunatti and MSHA ventil ation
engi neer Zil ka, does not show that the ventilation system was
i nproper, and neither witness even suggested that the section
shoul d have been ventilated differently than it was ventil ated.
The only testinony regarding the propriety of the ventilation
systemin use was that of M. DeSalvo who testified that he told
M. Brunatti that he felt the way Greenwi ch was ventilating the
gob area was the best possible way to ventilate it (Tr. 193), and
that | nspector Brunatti agreed with this statement (Tr. 193). The
i nspector testified that he took nmethane readi ngs at various
| ocations, including the return, and found no problens or
excessive | evels of nethane (Tr. 57A58).

Respondent suggests that it was not reasonably |ikely that
an injury of a reasonably serious nature would result froma
met hane ignition when the section was ventilated in the best
possi bl e way and the particular facts show that there is no
accunul ati on of methane. Even assuming that air was flow ng
i mproperly fromthe gob, the significant and substantial finding
is not supported because it would be necessary to assume that
met hane woul d accunul ate to conbusti bl e concentrations and assune
that these concentrations would go undetected. It is also
necessary to assune that the conbustible concentrations would
reach ignition sources. If a cable or electrical conponent is the
asserted source of ignition, it is necessary to assume that a
vi ol ation exists regarding the cable or electrical conmponent
whi ch woul d cause a spark
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and al so assunme that this violation was undetected by the
i nspector.

Respondent further argues that if the source of ignition is
claimed to be the mning machine, it is necessary to assune that
the nethane nonitor would fail to warn the machi ne operator, or
the machi ne operator would not heed the warning, and assune that
the nethane nonitor would fail to deenergize the equi pnent at the
required tinme and assunme that sonething produced a spark

Respondent concl udes that while the foregoing scenarios are
possi bl e, the likelihood of that chain of events occurring is so
renote as to preclude any finding that there was a "reasonabl e
i kel i hood" of the occurrence. Respondent believes that, even
assum ng gob air was noving inproperly, and a possibility of an
injury existed, that possibility would be so renpte as to be
unlikely, rather than reasonably likely to occur. Respondent
poi nts out that the inspector testified that if gob air was not
goi ng back into the section, the systemof ventilation used was
adequate for the system of mning enployed, and that the hazard
posed by sinply not having a print in the plan was mnimal, if
any hazard at all (Tr. 46, 48).

Fi ndi ngs and Concl usi ons

Al'l eged Lack of Specificity of the Citation and Mdification
Thereto

Respondent raised the specificity issue for the first tinme
when it filed its posthearing brief. Wile it nmay be true that
MSHA did not respond to the respondent’'s prehearing
interrogatories, filed on February 4, 1987, respondent had nore
than anple tinme prior to the hearing to file an objection or seek
an order requiring MSHA to respond, but it did not do so.
Respondent also failed to avail itself of a nore than anple tine
to depose the inspector in advance of the hearing.

While it is true that the citation and nodification do not
specifically refer to gobs, respondent’'s counsel conceded that he
was made aware of the "gob theory" of MSHA's case on the eve of
the hearing. |If counsel believed that he was unduly prejudiced in
the preparation of his case, he could have requested a
conti nuance of the hearing, but he did not do so. Further, the
record here establishes that the citation was term nated and the
vi ol ati on was abated after M. Onuscheck hand delivered to MSHA a
ventilation face print
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covering the prevailing conditions at the tine the citation was
i ssued. This was done 2 days after the issuance of the citation
M. Onuscheck confirmed that he and M. Brunatti discussed the
reasons for the issuance of the citation, and M. DeSal vo
confirmed that before issuing the citation, M. Brunatt

di scussed the matter with the nine and division nmanagers, and
that they collectively reviewed the ventilation plans and prints
whi ch were available at the mne. Gven all of these
circunstances, | find it hard to believe that the respondent was
unaware of the theory of MSHA's case.

Al t hough the citation and nodification issued by M.
Brunatti appear to be contradictory, the nodification makes it
clear that while the respondent had an approved ventil ation plan
covering any retreat-pillar mning prior to the date of the
i nspection and issuance of the citation, M. Brunatti could find
no evi dence that any plan provision on file covering the
particul ar conditions which prevailed on the day of his
i nspection. While it is true that M. Brunatti did not spell out
the gob conditions that concerned him he did state that "the
system of m ning changed thus necessitating a need for a new
ventilation plan.” His notes of August 4, 1986, reflect that M.
DeSal vo adnitted that the available face prints did not match the
prevailing face ventilation system and his notes of August 8,
1986, reflect that M. Onuscheck and mi ne nanagenent were aware
of the need for new face prints. M. Brunatti's notes al so
reflect that the respondent had plans to pillar the return side
of the cited area, that he observed the return side being
pillared, and that nmine superintendent Lowmaster acknow edged
that he was not aware of any ventilation plan to cover that
situation, as well as the lack of face prints to cover future
m ning, and that he would discuss the matter with M. Onuscheck

M. Brunatti testified in detail with respect to the
"changed mining systen referred to in his nodified citation. In
my view, while the use of the words "mning system" wi thout
further el aboration describing precisely what M. Brunatti had in
m nd, was a poor choice of |anguage, M. Brunatti's testinony
clarified the matter, and M. Brunatti was subjected to
cross-exam nation by the respondent. Coupled with the detailed
posthearing brief filed by the respondent, and the testinony

adduced in this case, | find no basis for concluding that the
respondent was oblivious to the theory of MSHA's case, or that it
was prejudiced by M. Brunatti's failure to spell it all out on

the face of the citation. Accordingly, respondent's assertions to
the contrary ARE REJECTED, and its request that the citation, as
nodi fi ed, be vacated on the ground of |ack of specificity IS

DENI ED
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Fact of Violation

The respondent is charged with an alleged violation of the
ventilation system and net hane and dust-control plan requirenents
of mandatory safety standard 30 C. F. R 0O 75.316, which provides
as follows:

A ventilation system and nmet hane and dust control plan
and revisions thereof suitable to the conditions and
the m ning system of the coal mine and approved by the
Secretary shall be adopted by the operator and set out
in printed formon or before June 28, 1970. The pl an
shall show the type and | ocation of nechanica
ventilation equi pnent installed and operated in the

m ne, such additional or inproved equi pnent as the
Secretary may require, the quantity and velocity of air
reachi ng each working face, and such other information
as the Secretary may require. Such plan shall be
reviewed by the operator and the Secretary at | east
every 6 nonths.

It seens clear that the intent and purpose of section
75.316, is to require a mne operator to adopt an MSHA approved
ventilation plan which is tailored to and "suitable to the
conditions and the mning system' of the particular mne where it
is to apply. It is also clear that once approved and adopted, the
ventilation plan and any revisions thereof, are enforceable as
t hough they are nmandatory safety standards. Zeigler Coal Co. v.

Kl eppe, 536 F.2d 398 (D.C. Cir.1976); Carbon County Coal Conpany,
7 FMSHRC 1367 (Septenber 1985); Jim Walter Resources, Inc., 9
FMSHRC 903 (May 1987).

Respondent's defense in this case is based on its assertion
that ventilation face print RA2 is in fact the applicable
ventilation plan face print which applied to the existing mning
conditions at the time M. Brunatti inspected the DA5 section and
i ssued his citation. Respondent nmintains that even if the
prevailing mning and ventilation conditions on that day were at
variance fromwhat is shown on the print, it is nonetheless
permtted to vary fromthe print, on its own volition, and that
it can change or vary the ventilation system w thout MSHA
approval, or wi thout subnmitting another print. Respondent is of
the view that since MSHA has approved the use of "typical"
prints, RA2 being one of them such
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prints need not reflect the actual mning conditions or
ventilation systemin use at any particular tine. As exanpl es,
respondent maintains that assum ng an inspector found sone air
| eakage due to an inadequately ventilated gob, or found that the
gobs were not separated by stoppings as reflected on any
"typical" print, it may be cited for a violation of any
applicable mandatory ventilation standard, but it nmay not be
cited for a violation of section 75.316 for failing to have a
specific ventilation plan face print to cover the prevailing
m ning and ventilation conditions.

The parties are in agreenent that the terms "pillar mning"
and "retreat mning" are synonynous. The respondent takes the
position that the inspector's allegation in the citation that no
pl an provision existed showing the ventilation systemfor retreat
mning in the cited area is contradicted by the nodification to
the citation where the inspector states that the respondent did
have an approved ventilation plan for pillar mning. Wile it is
true that the two statements, on their face, appear
contradictory, the inspector's statements nmust be taken in
context. The inspector qualified the statement which appears on
the nodification, and he clearly indicated that while the
respondent may have had approved ventilation plans covering
pillar and retreat mning, which nmay have taken place prior to
his inspection, he could find no evidence of the existence of any
applicable plans for what was taking place at the tinme of his
i nspection. Thus, the focus of the alleged violative conditions
is properly on the inspector's belief that, notw thstanding the
pillar or retreat mning ventilation procedures being followed in
those past instances when other inspectors may have inspected the
m ne, the system of mning being followed on the day of his
i nspection was not the same, and that since conditions had
changed, which either affected, or may reasonably be expected to
affect, the ventilation in the section, an approved pl an
provi sion to cover the changed m ning procedures and conditions
was necessary.

The term"mining” is defined by the Dictionary of M ning,
M neral, and Rel ated Terms, published by the Bureau of M nes,
U S. Departnment of the Interior, 1968 Edition, in part as "[T]he
excavation made in undermining a coalface." The term"systenl is
defined by Webster's New Col |l egiate Dictionary, in part, as "an
organi zed or established procedure or pattern." The termis also
defined by the mining dictionary, in part as foll ows:

d. Regul ar nmethod or order; a plan
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g. The term system or general system of work nmeans sinply that
the work, as it is comenced is such that, if continued,

will lead to a devel opment of the veins or ore bodies

that are supposed to be in the claim or, if these are known,
that the work will facilitate the extraction of the ores and
m ner al

M. Brunatti confirnmed that the "systenl of mning being
followed at the tine of his inspection was retreat mining. He
expl ai ned that after reaching the linmts of the mned areas on
the right return side of the entry, the mning cycle proceeded to
the left intake side of the entry and pillars were being
extracted, thereby creating one gob across the entire intake and
return sides of the entry. M. Brunatti believed that with the
conpletion of the pillaring work on the right return side of the
entry, the change of direction towards the left intake side of
the entry where coal was being extracted constituted a change in
the mning "system" It seens rather apparent to ne that while
M. Brunatti characterized the general "system of mning taking
pl ace on the day of his inspection as retreat or pillar mning,
he viewed the conpl eted work which had taken place on the right
return side of the entry, as well as the working being perforned
on the left intake side of the entry, as two distinct "systens of
mning" within the overall "systent of retreat or pillar mning

I nspector Brunatti's unrebutted testinony establishes that
when he conducted his inspection, retreat mning was in progress
in the DA5 working section. The return side of the entry, |ocated
on the right side, had al ready been m ned, and roonms were being
driven to the left off the intake side, on the left side of the
entry. One row of pillars had already been extracted, and work
was in progress extracting a second row of pillars at the tine
the inspector arrived on the scene. The inspector observed that
the area was in full retreat, and that the nmined-out return side
to the right of the entry, which constituted a gob area, was not
separated by stoppings fromthe area being extracted on the |eft
i ntake side of the entry. The inspector described both sides of
the entry as a "solid gob," and he did not believe that the
section was being ventil ated properly because he detected air
| eaking fromthe gob into the return side of the entry.

I conclude and find that the "system of mning" alluded to
by M. Brunatti was the pillar retreat extraction work
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taking place on the left intake side of the entry. | further
conclude and find that the work being perforned at that tinme
constituted a change in the nmning systemin that the work on the
right side of the entry had been previously conpleted after the
area had been driven to its planned limts, and at the time M.
Brunatti arrived on the scene, a row of pillars had been
extracted on the left intake side, and work was in progress
extracting the second row of pillars.

M. Brunatti confirnmed that the respondent had an approved
ventilation plan to cover the driving and pillaring of the roomns
to the right return side of the entry. The essence of the all eged
violation in this case lies in M. Brunatti's belief that the
respondent did not have an approved ventilation plan or face
print to cover the pillar work being conducted on the left intake
side of the entry. In support of this belief, M. Brunatt
poi nted out that during his discussions with m ne managenent
officials, including a review of certain ventilation plans and
face prints on file at the m ne, the respondent could not produce
any plan or print covering the procedures for ventilating the gob
area which was created by the extraction of pillars on the |eft
side of the entry. M. Brunatti also relied on what he believed
to be ventilation engi neer Onuscheck's adm ssions that the
previously submitted mne ventilation plans did not correspond to
the type of mining taking place in the DA5 section on the day of
the day of the inspection, and M. Onuscheck's assurance that
such a plan would be subnitted to correspond with the m ning
whi ch was taking place in order to abate the citation. M.
Brunatti further relied on certain statenments made to him by mne
superintendent Lowmaster's and division superintendent Cocora's
adm ssions that they had no ventilation plan to cover the DA5
section.

Respondent's safety director DeSalvo admitted that at the
time Inspector Brunatti reviewed with management the 20 to 25
ventilation face prints which were part of the approved nine
ventilation plan, many of the prints did not match the five
operating mne sections. M. DeSalvo also admitted that he had
never seen the approved ventilation plan prior to the issuance of
the citation, that face print RA2 is |ess specific fromthe
prints submitted to MSHA in the past, and that the print does not
specify on its face that it is applicable to the DA5 section. He
al so corroborated that superintendent Lowmster said sonething to
the effect that none of the prints reviewed by M. Brunatt
mat ched the mining conditions which prevailed at the tine the
citation was issued.
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M. DeSalvo's testinony regarding face prints RAL and RA2 is
contradictory. On the one hand, he testified that print RAl
which was filed to abate the violation, depicted the mning and
ventilation systemin place at the tine the citation was issued.
On the other hand, he testified that print RA2 depicted what was
taking place at the tinme the citation was issued, and that it
"applied the best," and was "cl ose enough,"” if not identical to
the mining and ventilation systemdepicted in RAL. Further, M.
DeSal vo conceded that he and M. Lowraster were not ventilation
speci alists, and he confirmed that he was not involved in the
formul ati on and subm ssion of ventilation plans or face prints.

I find little merit in the respondent’'s assertion that
safety inspector DeSal vo and mi ne manager Lowmaster cannot be
expected to be aware of "all the technicalities" of ventilation
face prints. Aside fromany "technicalities," one would expect
the m ne safety inspector and mne nanager to at |east have sone
basi ¢ knowl edge as to the contents of ventilation plans and
prints covering the prevailing mne conditions, and woul d at
| east know which plan was applicable at any given tine.

Respondent's ventil ation engi neer Ondecko, who was not
present when the citation was issued, believed that face print
RA2 was the approved part of the plan in effect when the citation
was i ssued. However, he conceded that there were differences in
face prints RA1 and RA2, and he attributed these differences to
the extent of the mining which had taken place at the tine of the
i nspection. Since M. Ondecko did not view the prevailing
conditions at the tine the citations were issued, he could not
rebut I nspector Brunatti's observations, as confirmed by M.

DeSal vo, that the coal pillars on the left side of the entry were
being mned in a nmanner which created one | arge gob area which
was not separated by stoppings fromthe previously mned out

ri ght side gob area.

M. Ondecko contended that all that is required of the
respondent is the subnission of general ventilation plans and
face prints showi ng the general mine ventilation pattern, and
that specific ventilation face prints covering any particul ar
m ni ng nethod or systemwhich is being followed at any given tinme
are not required. Although he agreed that the mine ventilation
plan requires that the ventilation air flow over the gob areas be
mai ntai ned in such a manner as to insure that such gob air is
coursed away fromthe active working section, he conceded that at
times all of the gob air is not coursed away from the working
section. He also conceded that it was not unconmon for the air
used to ventilate a gob area to
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course out of a crosscut in the opposite direction fromthat
shown on a face print.

Respondent's ventil ati on engi neer Onuscheck initially
contended that face print RA2 represented the prevailing pillar
m ning conditions and ventilation plan at the time the citation
was i ssued. When asked to explain why that particular face print
was not submitted to abate the violation, rather that face print
RA1, M. Onuscheck suggested that since |nspector Brunatt
di sagreed that print RA2 covered the conditions which he observed
he woul d probably have issued an order for non-conpliance if he
submitted RA2 to cover the abatement. M. Onuscheck further
suggested that he submitted print RAL to expedite the abatenent
of the violation.

Not wi t hst andi ng his contention that face print RA2 depicted
the prevailing conditions at the tine the citation issued, and
that it was the approved plan print covering those conditions,
M. Onuscheck conceded that the print was only "close to" what
was required, rather than the "exact plan" as depicted in RA1
and that the respondent was follow ng a "variation" of print RA2.
Further, M. Onuscheck's claimthat MSHA had not previously
questioned the use of "typical" face prints such as RA2 in the
past, is contradicted by safety inspector DeSalvo's testinony
that the respondent had in fact been previously cited for
ventilation plan violations under circunstances sinmlar to those
in this case

Respondent's counsel conceded that there are differences in
face prints RAL and RA2, but he considered themto be
"insignificant." He also conceded that there were "small
vari ati ons" between RA2 and the RA1l plan subnitted to abate the
violation (Tr. 77A78; 324). As an exanple of what he considered
to be a "slight difference" in the two prints, counsel cited the
ventilation directional arrows as shown on print RA1, which
reflects a different directional flow of the air used to
ventilate the gob than that shown on print RA2 (Tr. 92).

MSHA's ventil ation specialist Zilka testified that there are
significant differences in face prints RAL and RA2, particularly
with respect to how the two gobs are being ventilated. He
confirmed that the driving of entries, and the pulling of pillars
on the right and | eft sides entails changes in ventilation, and
the face ventilation systemused to ventilate the resulting gob
areas would be different. On the facts of this case, M. Zilka
was of the view that the respondent could not use face print RA2
as a "typical" face print for the conditions observed by
I nspector Brunatti, as depicted in
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"typical" face print RA1, because the two prints contain
different ventilation systems, and print RA2 shows a different
system of ventilation with two gob areas separated by a stopping
going all the way to the face. M. Zilka concluded that under
these circunstances, the respondent would be required by section
75.316, to submit a face print other than RA2 to cover the
changed m ning and ventilation conditions, and that its failure
to do so constitutes a violation of that section.

I conclude and find that the preponderance of the credible
evi dence and testinony adduced in this case establishes that face
print RA2, which the respondent maintains is applicable in this
case as a "typical" print covering the conditions cited by
I nspector Brunatti, clearly depicts two separate gob areas
separated by stoppings, and | reject the respondent’'s assertion
that it covers the cited conditions. | further conclude and find
that the petitioner has established that face print RAlL
accurately depicts the existing conditions as observed by
I nspector Brunatti at the tinme he issued his citation, and it
seenms clear to me that his unrebutted testinony, and that of M.
Zilka, which | find credible, clearly establishes that at the
time of the inspection, the cited area was in the process of
being pillared on the left side of the entry, and that one
unsepar ated gob area was created with no stoppings isolating the
right return side of the entry fromthe left intake side. |
further conclude that the respondent had no approved face print,
"typical" or otherwi se, to cover the prevailing changed m ning
conditions and systemin place at the time of the inspection

Section 75.316 requires a mine operator to adopt a
ventilation plan, including any revisions, suitable to the
prevailing mne conditions and mning system and to submt such
plan to MSHA for approval. Further, the ventilation criteria
found in section 75.316A1(b)(4), requires an operator to include
inits proposed plan face ventilation systenms and draw ngs
depicting the use and application of the system under al
anticipated mning conditions. On the facts of this case, the
evi dence establishes that the respondent has done neither. The
"typical" face plan, RA2, which respondent maintains applied to
its systemof mning, did not conformto the actual m ning which
was taking place, and there is no credible evidence that the
respondent had ever subnmitted an applicable specific face print
until after the citation was issued.

The record in this case establishes that at the tine the
respondent's ventilation plan "binder" systemwas initiated, the
respondent was not managi ng the subject mine, and the DA5 section
was not being mned. Aletter dated May 23, 1983,
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from MSHA' s District Manager Donald W Huntley, (exhibit GA5),
acknow edges the receipt of the binder containing nultiple face
ventilation plans which were applicable to the Keystone and

Hel vetia Coal M ning Conpanies. The letter also advised the
respondent that it should list all face ventilation plans which
were to be used at those mines for each 6Anonth ventilation

revi ew period, and that any proposed plans not in the binder or
whi ch have previously been approved by MSHA for use during any
current plan review, should be submitted for approval prior to
being inplemented. In its May 10, 1983, letter submitting the

bi nder, the respondent characterized the face prints which were
included in the binder as illustrative ventilation systems to be
utilized at the Keystone and Hel vetia M nes which were being
managed by the respondent at that time. The letter advised MSHA

that: "In the event that a systemof ventilation is to be used
that is not contained in the folder, we will subnmt it as an
addendum After it is approved the new plan will be added to the

fol der." (Enphasis added).

M. Onuscheck confirnmed that even with the subm ssion of the
bi nder, with its face prints, there were tinmes when the
respondent had no plan incorporated in the binder to cover the
type of mning that it nmay have been engaged in, and in those
i nstances, it was required to submt a face print to cover that
system of m ning not previously covered.

M. Onuscheck confirmed that at the tine the respondent took
over the managenent of the subject mne, the type of mning
conducted was similar to that which had taken place at the others
mi nes managed by the respondent. Although the DA5 section was not
being mned at that tine, additional "typical"™ face prints were
tailored to the anticipated mning in the subject mne, and a
group of 20 prints, including face print RA2 were subnmitted to
MSHA as part of Ventilation Plan Review 28, (Exhibit RA3), and
they were approved by MSHA on June 4, 1986. Contrary to M.
Onuscheck's belief, | find no credible evidence that establishes
that face print RA1L was included anong the face print "packet"
submitted to MSHA, and it seenms clear to me fromthe testinony
and evidence in this case that the face print was submtted by
M. Onuscheck after the citation was issued in order to abate the
violation. The record confirnms that the face print was approved
by MSHA and i ncorporated as part of plan 28 on August 7, 1986, 3
days after the citation was issued (Exhibit GA4).

After careful consideration of the argunents advanced by the
parties with respect to the "typical face print" issue raised in
this case, including the respondent's attenpts to
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use this a defense to the violation, | reject the respondent's
argunents and conclude and find that MSHA has a nore conpelling
argunent, and that its position in response to the respondent's
asserted defense of the violation is correct. While it may be
true that the respondent's Plan Review 28, exhibit RA3, which is
i ncluded as part of its omibus ventilation plans on file with
MSHA, contains a sentence seeningly authorizing variations from
the "typical" face ventilation prints which were subnmitted and
approved by MSHA, such authorization is qualified and
conditional. This condition specifically mandates that any
variations fromthe "typical" face prints, which | construe to
mean "illustrative"” or "representative exanples,” nust insure
that any future prints depicting mne systenms of ventilation
subm tted by the respondent nust conply with Federal Regul ations.
On the facts of this case, it seens clear to nme that the | ack of
any applicable ventilation face print provision or plan to cover
the changed mi ning conditions as found by |nspector Brunatt
during his inspection was not in conpliance with the clear

| anguage found in section 75.316, requiring the respondent to
adopt a plan provision consistent with, and conform ng to, the
prevailing mning conditions at the tinme of the inspection

| agree with MSHA's position that the acceptance of the
respondent's "typical" face print argunent would allow the
respondent to deviate fromits approved ventilation plan and face
prints with no consideration given to the pattern of mning in
exi stence at any given tinme, any changes in the ventilation
system whi ch necessarily are affected by such changes, the
absence of ventilation stoppings clearly indicated in previously
submitted face prints, the creation of additional gob areas not
shown on previously subnitted prints, and any clearly defined
areas of anticipated mning and ventilation to insure that al
ventilation requirenments are net, and to guard agai nst possible
air leakage fromthe anticipated gob areas into the active
wor ki ngs of the mine. The evidence in this case establishes that
at the tinme the respondent subnmitted its omibus ventilation
pl ans covering other nmines which it nmanaged, the same pl ans which
it apparently incorporated by reference as covering the subject
mne, it recognized its obligation to submt additional plans and
face prints not previously filed for MSHA' s approval, and that it
was required to submit ventilation face prints covering any
system of m ning not previously covered.

In view of the foregoing, | conclude and find that MSHA has
established a violation of section 75.316, by a preponderance of
the credi bl e evidence and testinony adduced in this case.
Accordingly, the violation IS AFFI RVED



~2117
Signi ficant and Substantial Violation

A "significant and substantial" violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other nine safety or health hazard." 30
C.F.R 0814(d)(1). Aviolation is properly designated

significant and substantial "if, based upon the particular facts
surrounding the violation there exists a reasonable likelihood
that the hazard contributed to will result in an injury or

illness of a reasonably serious nature." Cenment Division
Nati onal Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3A4 (January 1984), the
Conmmi ssion explained its interpretation of the term "significant
and substantial" as foll ows:

In order to establish that a violation of a mandatory
safety standard is significant and substantial under
Nati onal Gypsum the Secretary of Labor nust prove: (1)
t he underlying violation of a mandatory safety
standard; (2) a discrete safety hazardAthat is, a
measure of danger to safety-contributed to by the
violation; (3) a reasonable |likelihood that the hazard
contributed to will result in an injury; and (4) a
reasonabl e |ikelihood that the injury in question wll
be of a reasonably serious nature.

In United States Steel M ning Conpany, Inc., 7 FMSHRC 1125,
1129, the Commi ssion stated further as foll ows:

We have explained further that the third el enent of the
Mat hies formula "requires that the Secretary establish
a reasonabl e |ikelihood that the hazard contributed to
wWill result in an event in which there is an injury."
U.S. Steel Mning Co., 6 FMSHRC 1834, 1836 (August
1984). We have enphasi zed that, in accordance with the
| anguage of section 104(d)(1), it is the contribution
of a violation to the cause and effect of a hazard that
must be significant and substantial. U S. Steel M ning
Conmpany, Inc., 6 FMSHRC 1866, 1868 (August 1984); U.S.
Steel M ning Conpany, Inc., 6 FMSHRC 1573, 1574A75
(July 1984).
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While it is true that Inspector Brunatti could not recall taking

any snmoke tests, and did not nmention any air |eakage in the
citation and order, his testinmony, which I find credible, and his
contemporary notes of August 4, 1986, exhibit GA2, reflect that
gob air was coming into the section. M. Brunatti testified that
his belief that air was | eaking off the gob was based on "sight
and feel," and that he could "see it (air) on the canvas, the way
the canvas, the pressure on the canvas, and you could fee the
air" conming fromthe pillared gob area back into the section (Tr.
59, 370).

Respondent's reliance on Inspector Brunatti's testinony that
the lack of a face print posed only a minimal, if any hazard at
all, is rejected. That testinony cane in response to a
hypot heti cal question which assuned no air |eakage and a proper
ventilation systemin place suitable to the prevailing mning
conditions. Even if there were no air |eakage, | agree with
MSHA' s position that the lack of a ventilation face print
presented a discrete safety hazard to mi ners. The purpose of a
ventilation plan and ventilation prints is to lay out the
ventilation system for ongoing and future mning, and the neans
for insuring that adequate ventilation is available to carry away
met hane and ot her noxi ous gases fromthe active working areas of
the m ne. Such plans usually include the required quantities of
air and pressures, and the ventilation system and equi pnent used
to control and distribute the air throughout the areas where
m ners may be working. In the absence of any definitive
ventilation plans or prints corresponding with the actual nining
whi ch may be taking place, and given the fact that changes in the
m ning system and prevailing conditions occur as the mning cycle
advances or retreats, there is a real potential that air |eakage
wi |l go undetected, that necessary corrections or adjustnents to
ventilation curtains, stoppings, or other nmeans of nmintaining
and controlling the ventilation nay not be taken into account,
and that air pressures and air quantities will not be nonitored
to insure continued and uni nhi bited adequate ventilation in the
wor ki ng section. Should this occur, | believe it is reasonably
likely that miners will be exposed to potentially dangerous and
hazardous ventilation conditions of a reasonably serious nature
likely to result in serious injuries.

On the facts of this case, the absence of a ventilation face
print is particularly critical in terns of maintaining a
conti nuous safe working environment for the miners. In this case,
the respondent's own safety director adnmitted that at tines al
of the gob air is not coursed away from the working
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section, that it was not uncomon for the air used to ventilate a
gob area to course out of a crosscut in the opposite direction
fromthat shown in the ventilation plan, and that he, and

possi bly the m ne manager, were unaware of the applicable
ventilation plan or face prints covering the mning conditions in
place at the tine of the inspection. Gven all of the

af orementi oned circunstances, | conclude and find that the

i nspector's special "significant and substantial" finding was
justified, and IT I S AFFI RVED.

The Unwarrantabl e Failure |ssue

The governing definition of unwarrantable failure is stil
to be found in Zeigler Coal Conpany, 7 IBMA 280 (1977) deci ded
under the 1969 Act which held in pertinent part as foll ows at
295A96:

In light of the foregoing, we hold that an inspector
should find that a violation of any mandatory standard
was caused by an unwarrantable failure to conply with
such standard if he deternmines that the operator

i nvol ved has failed to abate the conditions or
practices constituting such violation, conditions or
practices the operator knew or should have known

exi sted or which it failed to abate because of a |ack
of due diligence, or because of indifference or |ack of
reasonabl e care

Zei gl er was specifically approved during consideration of
the 1977 Act. S.Rep. 95A181, 95th Cong., 1st Sess., at 31A32
(1977), reprinted in Senate Subcommittee on Labor, Comrittee on
Human Resources, 95th Cong., 2nd Sess., Legislative History of
the Federal Mne Safety and Health Act of 1977, at 619A620
(1978).

In United States Steel Corporation, 6 FMSHRC 1423, 1437
(June 1984), the Conmm ssion concurred in the Zeigler definition
of unwarrantable failure and held that an unwarrantable failure
to comply may be proved by a showing that the violative condition
or practice was not corrected or renedied, prior to the issuance
of a citation, because of indifference, willful intent, or a
serious | ack of reasonable care.

During the course of the hearing in this case, |I ruled from
the bench that the question as to whether or not the
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al l eged violation was the result of the respondent's unwarranted
failure to conply with the cited mandatory safety standard was
not an issue in this civil penalty proceedi ng, Black D anond Coa
Co., 7 FMSHRC 1117, 1122 (August 1985). However, in a recently

i ssued decision, MSHA v. Quinland Coals, Inc., 9 FMSHRC 1614,
Sept enber 30, 1987, the Conmission held that the nerits of any
speci al unwarrantable failure allegation nay be addressed in a
civil penalty proceeding, and it stated as follows at 9 FMSHRC
1621:

Because under the M ne Act a special finding is a
critical consideration in evaluating the nature of the
viol ation alleged and bears upon the appropriate
penalty to be assessed, we conclude that the Act does
not preclude the review of special findings in a civi
penal ty proceedi ng and that the purpose of the Act and
the interests of those subject to it are best served hy
permtting review.

Al t hough the unwarrantable failure i ssue was not discussed
in the initial posthearing briefs filed by the parties, they were
af forded an opportunity to further supplenment their argunents in
light of the Quinland Coals, Inc. decision, and | have consi dered
these argunents in the course of ny decision

On the facts of the instant case, and with respect to the
i ssue of negligence, MSHA takes the position that the respondent
exhi bited a "high" degree of negligence in that it knew that it
was required to submt a new ventilation face print to cover the
m ni ng system and conditions which prevailed at the tinme of the
i ssuance of the citation, and that it further knew that the then
available prints did not cover that situation. MSHA's definition
of "high negligence," as reflected in its Part 100 civil penalty
assessnment criteria, 30 CF. R [0 100.3(d), is as follows: "High
Negl i gence. (The operator knew or should have known of the
violative condition or practice, and there are no nitigating
ci rcumst ances) . "

In further explanation of the term"mtigating
circunst ances,” section 100.3(d) states "Mtigating circunmstances
may include, but are not limted to, actions which an operator
has taken to prevent, correct, or limt exposure to mne hazards"
(enmphasi s supplied).

Al t hough M. Brunatti alluded to changing his negligence
finding from"nmoderate” to "high" when he nodified the citation
to an order (Tr. 20, 90A91), and the copy of the citation
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reflects a faint circle around the appropriate "hi gh" negligence
and "order" bl ocks under itens 11 and 12 of the citation form |
find no specific nention of any such nodifications on the face of
the order (Exhibit GAl). M. Brunatti explained that he initially
i ssued the section 104(a) citation, with a noderate negligence
finding, because he was led to believe by m ne managenent that
anot her MSHA i nspector had previously inspected the section under
circunstances simlar to those which prevailed at the tinme of his
i nspection but issued no violation. Since the previous inspector
did not believe that there was a violation, M. Brunatt

concl uded that the respondent also did not know or believe that a
violation existed. M. Brunatti |ater changed his mnd and

nodi fied the citation to an order, and he did so after a

t el ephone conversation with M. Onuscheck, during which M.
Onuscheck led himto believe that there was sone nmi scomruni cation
between his office and m ne managenent, and after a tel ephone
conversation with the inspector who had been on the section
previously indicated that this was not so.

Al t hough M. Brunatti stated on the face of his order that
MSHA i nspectors had not been in the cited area prior to his own
observations, his testinony, which I find contradictory, is that
the prior inspector had been on the section, but only observed
pillar mning taking place on the right return side only, and
that the left or intake side had not as yet been devel oped or
pillared. Further, the record in this case is devoid of any
testimony by M. Brunatti that he considered the respondent's
actions to be willful, or the result of indifference or a serious
| ack of reasonable care

M. Brunatti confirmed that his inspection was a
"ventilation technical inspection" to insure that any m ning
taking place was in accordance with the respondent's approved
pl an. He also confirmed that before enbarking on such an
i nspection, he reviews the nmine file which contains al
ventilation plans, and that he was "fairly famliar" with the
applicable plans for the mne in question. M. Brunatti confirned
that face print drawing 11, exhibit RA2, was included as part of
the respondent's ventilation plan Review #28, but he could not
state whether Part E, which contained the typical face print and
vari ation | anguage, exhibit RA3, was a part of that Review (Tr.
80). Upon subsequent exami nation of Review 28, which M. Brunatt
had with himat the hearing, he stated that his copy contained a
different Part E, fromthe one introduced by the respondent, and
M. Brunatti concluded that it was not a part of Review 28 on
file with MSHA (Tr. 81).
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MSHA' s district engineer Zilka, testified that he |ast revi ewed
respondent's ventilation plan Review #28 in August, 1985, a year
before the citation was issued, and he could not recall whether
Part E was in that file. Although M. Zilka did not have the plan
in his possession when he testified, he confirnmed that the plan
in M. Brunatti's possession would be the same one on file with
his office (Tr. 150). M. Zilka could not recall whether or not
Part E was in the file that he reviewed, and stated that if it
was not in M. Brunatti's file it would not be in the official
file kept in his office at Pittsburgh (Tr. 151).

In view of the obvious uncertainty as to whether or not M.
Brunatti and M. Zilka were even aware of the existence of Part
E, | issued a bench order instructing MSHA's counsel to either
take the posthearing deposition of an appropriate MSHA of fici al
or to otherwi se confirmwhether or not Part E was in fact on file
with MSHA's of ficial approved ventilation plan for the mne. By
letter dated June 29, 1987, MSHA's counsel confirned that it was
in fact a part of the applicable ventilation plan on file in
MSHA' s district office.

Based on the foregoing, it seenms obvious to nme that
I nspector Brunatti and M. Zil ka were not aware of the fact that
Part E of the respondent's ventilation plan, which contains sone
rat her ambi guous | anguage with respect to the use of the term
"typical systems of face ventilation used in the mne," and
seemingly pernmts sone "variations" of the plans. Gven this
| anguage, M. Zilka conceded that it was possible that the
respondent may have m sconstrued this |anguage (Tr. 180). M.
Zil ka al so conceded that sonme variation is permtted, and he
cited as an exanple a variation concerning "mning a certain
bl ock or mning the entries" (Tr. 155). Inspector Brunatt
alluded to a variation which would be acceptable with respect to
the "erection of the controls right in the working section" (Tr.
90). He also alluded to another "reasonable variation" or
"reasonabl e approxi mations" froma "typical plan" concerning the
posi tioning a continuous-m ning machine (Tr. 343).

M. Zilka confirmed that in an effort to reduce the anount
of paper work transnmitted back and forth between MSHA and the
respondent, MSHA requested the respondent to elimnate those
ventilation face prints which were not in active use, and to
resubmt them when they were to be used (Tr. 136). M. Zilka al so
confirmed that he does not personally approve or reject any m ne
ventilation plans, and that he sinply nmakes reconmendati ons. He
i ndicated that his recomendations are
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reviewed by two additional supervisors before they are submtted
to the district nmanager, who then makes the final decision as to
approval or rejection of any particular plan provision (Tr. 153).
M. Zilka further conceded that with respect to the subm ssion of
any ventilation plans, there are often differences of opinions
anong those people involved in the review process, and he
confirmed that he did not discuss face print drawing No. 11

exhi bit RA2, which respondent maintains applied in this case,
with M. Onuscheck prior to the issuance of the violation, and
that any such discussion cane later (Tr. 184A185). |nspector
Brunatti testified that had the respondent subnmitted a
"reasonabl e approximation” of drawing No. 11, he would have
accepted it. Since it was not, he rejected it as being applicable
to the conditions which he observed (Tr. 343).

In what | consider to be a rather feeble rebuttal attenpt on
the part of M. Zilka to support his contention that his prior
conversations with respondent's representatives over "many years"
shoul d have clearly put the respondent on notice as to what was
required to be in conpliance at the tine the violation was
i ssued, M. Zilka explained certain differences in single and
double air splits. He conceded that this was not relevant to the
facts of this case, and that he only cited it to bolster his
contention that the respondent has been inforned that it cannot
m x plans wi thout submtting a plan addendum (Tr. 359). When
I nspector Brunatti was called in rebuttal after M. Zilka's
testi mony, he was asked whether he agreed or disagreed with M.
Zilka's expl anations of single and double splits of air. M.
Brunatti admitted that while listening to M. Zilka's
expl anati on, he was not aware of these distinctions, and was not
aware of themat the time he cited the violation. However, M.
Brunatti then stated that M. Zilka was "totally right," and nade
the coment "that's why he's in Pittsburgh and I'min the field
office" (Tr. 371). Respondent's ventilation engi neer Ondecko was
called to rebut M. Zilka's explanation of what constitutes
single and double splits of air, and he expressed tota
di sagreenent with M. Zilka's analysis (Tr. 371A374).

In a recently deci ded case, JimWalters Resources, Inc., 9
FMSHRC 903, 909, the Commi ssion made the foll ow ng observations
with respect to mne ventilation plans:

The Act and the nandatory standard requires the
Secretary and the operator to agree upon a ventilation
plan. It is of paranount inportance under the statute
that both the Secretary and the operator proceed
diligently and in good
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faith to devel op a conclusive and suitable plan containing
provisions clearly understood by both. * * * |t serves neither
the safety of the miners nor the policy of the Mne Act when the
Secretary and an operator are unable to reach firm agreenment on
the meaning of a mine plan provision even after several years of
dealing with that provision. Gven the inportance Congress
attached to mne specific plans, we enphasize that it is is
i ncunbent upon the parties to adopt a nore effective nechanismto
ensure that mne plans are expeditiously, unanbiguously and
concl usi vely approved and adopted. (Enphasis Added).

On the facts of this case, although I have affirned the
vi ol ati on and have rejected the respondent's inplied collatera
estoppel defense theory that it could vary its ventilation face
prints at its own discretion w thout prior approval by MSHA, and
reject any notion that the absence of any citations by other
i nspectors during prior inspections absolves the respondent of
any liability in this case, | nonethel ess conclude and find that
MSHA has failed to present any credi ble or probative evidence to
establish that the violation resulted fromthe respondent's
unwarrantable failure to conply with section 75. 316.

MSHA' s reliance on the testinony of M. Zilka, including the
asserted MSHA district policy since 1979, and certain policy
statements attributed to District Manager Donald Huntley in
support of said policy, in support of its conclusion that the
respondent has had a | ong-standi ng cl ear understandi ng of the
requi rements of section 75.316, are rejected. There is no
evi dence that MSHA's policy has ever been clearly defined or
reduced to witing, or that it was clearly incorporated by
reference or otherwise referred to in any of the plans or plan
correspondence, and M. Huntley was not called by MSHA to testify
inthis case. As for M. Zilka's prior contacts with the
respondent, | find themto be rather general, undocumented as to
any references to the specific issue concerning the use of the
terms "typical face ventilation plans," and any "variations" from
t hose plans. Further, based on ny prior findings concerning M.
Zilka and M. Brunatti's testinmony regarding their know edge and
under st andi ng of these particular plan provisions, | am convinced
that they, as well as the respondent, did not have a clear and
unanbi guous understanding as to how those particul ar provisions
were to be interpreted and applied in this case, particularly
during the period prior to the issuance of the violation, and
that this
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nmtigates the respondent's negligence. Under the circunstances, |
find no reasonable or rational basis for concluding that the
violation resulted fromthe respondent’'s |ack of indifference,
willful intent, or serious |lack of reasonable care. Accordingly,
MSHA' s assertion that the violation resulted from an
unwarrantable failure on the part of the respondent |S REJECTED

Modi fication of Order to Citations

In Iight of my foregoing unwarrantable failure findings, the
nodi fi ed section 104(d)(2) order issued by |Inspector cannot
stand. It seens clear to nme that under section 105(d) of the Act,
I have the authority after a hearing to affirm nodify or vacate
an order. See also AOd Ben Coal Company, 2 FMSHRC 1187 (June
1980); Consolidation Coal Conpany, 3 FMSHRC 2207 ( Septenber
1981); Youngstown M nes Corporation, 3 FMSHRC 1793 (July 1981).
Accordingly, the order in question |I'S HEREBY MODI FIED to a
section 104(a) citation.

Si ze of Business and Effect of Civil Penalty on the Respondent's
Ability to Continue in Business

Based on the stipulations of the parties, | conclude and
find that the respondent is a |large mne operator and that
paynment of the civil penalty assessnent for the violation in
guestion will not adversely affect its ability to continue in
busi ness.

Hi story of Prior Violations

On the basis of the stipulations by the parties, and given
the size and scope of the respondent's nmining operations, | find
no basis for concluding that the respondent's conpliance record
is such as to warrant any additional increase in the civi
penal ty assessnment which | have made for the violation in
qguesti on.

Negl i gence
I conclude and find that the violation resulted fromthe
respondent's failure to exercise reasonable care, and that this
constitutes ordinary negligence on its part.
Gravity
For the reasons stated in nmy significant and substantia

finding, | conclude and find that the violation in question was
serious.
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Good Faith Conpliance

The parties have stipulated that the violation was abated by
the respondent in good faith within the tinme fixed by the
i nspector. | adopt this stipulation as my finding and concl usi on
on this issue.

Civil Penalty Assessnent

On the basis of the foregoing findings and concl usi ons, and
taking into account the requirenents of section 110(i) of the
Act, | conclude and find that a civil penalty assessment in the
amount of $500 is reasonabl e and appropriate for the violation
which | have affirmed.

ORDER

The respondent |'S ORDERED to pay a civil penalty assessnment
in the anpunt of $500 for a violation of 30 CF.R 0O 75.316, and
paynment is to be nade to MSHA within thirty (30) days of the date
of this decision. Upon receipt of paynment, this proceeding is
di sm ssed.

Ceorge A. Koutras
Adm ni strative Law Judge



