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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MsSHA) , Docket No. WEVA 85-169
PETI TI ONER A.C. No. 46-02493-03536
V. Quinland No. 1 M ne

QUI NLAND COALS, I NC.,
RESPONDENT

DECI SI ON ON REMAND
Bef ore: Judge Fauver

On Septenmber 30, 1987, the Commi ssion remanded this case for
a deci sion whether the violation of 30 CF. R 0O 75.200 (charged
in Oder No. 2144040) was the result of an "unwarrantable failure
to conply with that mandatory safety standard"” and for such
futher proceedings as are then appropriate.

In Florence M ning Conpany, PENN 86A2970R and PENN 87016
(June 30, 1987), now pending review by the Commission, | held
that the legislative history of 0O 104(d) of the Act shows that
t he phrase "unwarrantable failure to conply" neans "the failure
of an operator to abate a condition or practice constituting a
violation of a mandatory standard it knew or should have known
existed, or the failure to abate such a condition or practice
because of indifference or |ack of reasonable care." | also held
that | do not interpret the Comm ssion's decision in United
States Steel Corporation, 6 FMSHRC 1423 (1984), as requiring a
departure fromthe |legislative history definition of
"unwarrantable failure to conply.” As | stated in Florence M ning
Conpany, the Conmm ssion's statenment in United States Steel, as
fol |l ows:

but we concur with the Board to the extent that an
unwarrantable failure to conply may be proved by a
showi ng that the violative condition or practice was
not corrected or renedied, prior to issuance of a
citation or order, because of indifference, wllful
intent, or a serious |ack of reasonable care

does not purport to be a restrictive definition based upon
reconsi deration of the |egislative history, but appears to nme to
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be merely one kind of proof of an

conmply."

unwarrantable failure to

Vet her the legislative history definition, stated in ny
decision in Florence M ning Conpany, or the exanple added by the
Commission in United States Steel Corporation is applied in this
case, | find on remand that Respondent denobnstrated an
unwarrantable failure to conply with the cited standard. The roof
conditions were highly dangerous, they were known by n ne
managenment or shoul d have been known by ni ne managenent for at
| east one or two nonths before the order charging a violation of
30 C.F.R 0O 75.200. The conditions should have been corrected
Il ong before they were discovered by the inspector on Cctober 11
1984. Even though Respondent's witness McClure stated an opinion
that the roof was adequately supported (an opinion | have
rejected in favor of Inspector Thonpson's opinion of a dangerous
roof condition), McClure was aware that the roof control plan
required that broken tinbers be replaced and that there were sone
broken tinbers that had not been replaced. On balance, | find
that a preponderance of the substantial, reliable, and probative
evi dence shows that the violative roof condition was known by
Respondent or shoul d have been known by Respondent before Cctober
11, 1984, and the failure to correct this condition was due to an
unwarrantable failure to comply with 30 C F.R 0O 75.200.

In light of this finding, | find that nmy previ ous assessnent
of a civil penalty for $800 is appropriate for this violation

ORDER

WHEREFORE | T | S ORDERED t hat Respondent shall pay the tota
civil penalties assessed in this case, in the anount of $1, 300,
within 30 days of this Decision on Remand.

W I |i am Fauver
Adm ni strative Law Judge



