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COVPLAI NANT
Docket No. KENT 87-196-D
V. BARB- CD- 87- 24

NALLY AND HAM LTON ENTERPRI SES,
I NC. , RESPONDENT

DECI SI ON

Appearances: Phyllis Robinson Smith, Esq., Hyden, Kentucky,
for Conplainant; Lloyd R Edens, Esq., Cline &
Edens, M ddl esboro, Kentucky for Respondent.

Bef ore: Judge Melick

This case is before me upon the Conpl aint of Bobby Sizenore
under section 105(c)(3) of the Federal M ne Safety and Heal th Act
of 1977, 30 U.S.C. O 801 et. seq., the "Act", alleging that Nally
and Hamilton Enterprises, Inc. (Nally) discharged himon February
13, 1987, in violation of section 105(c)(1) of the Act. Inits
Answer, Nally naintained that the Conplaint was neither tinely
filed nor stated a claimfor which relief could be granted.
Following a prelimnary hearing on these issues a bench decision
was i ssued. That decision, with only non-substantive
nodi fications, is as foll ows:

O course, the threshold issue in this case is whether
the original conplaint filed with the Federal M ne
Safety and Health Revi ew Commi ssion on July 7, 1987,
was filed tinmely under the provisions of Section
105(c) (3) of the Federal M ne Safety and Health Act of
1977.

The statute provides in relevant part that if the
Secretary, upon investigation, determ nes that the
provi sions of this subsection have not been vi ol at ed,
the conpl ai nant shall have the right within 30 days of
notice of the Secretary's determnation to file an
action in his own behalf before the Comm ssion charging
di scrimnation or interference in violation of

par agraph 1.
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Now t he record shows that M. Sizenore, the conplainant in this
case, received the Secretary's notice of his determ nation that
no di scrimnation occurred, on May 7, 1987. This is evidenced, of
course, by the return receipt, which is page 3 of Exhibit RAL

The record shows also that his conplaint was not filed with the
Commi ssion until July 6, 1987. It appears that the Conpl ai nant
concedes that his conplaint was filed untinely, but he is arguing
that the delay was excusabl e because the mine operator was not
prejudi ced by the delay (and i ndeed, there seens to be no dispute
that there was no prejudice to the operator), because he was
confused about the filing tinme purportedly believing he had 60
days and not 30 days to file, and because he called the

Commi ssi on by tel ephone in reference to his conplaint, which he
mai nt ai ns shoul d be deenmed to be a sufficient filing.

The | egislative history of these provisions of the Act

i ndeed | end sonme support to the contentions raised by
the Conplainant, and | will quote fromthat |egislative
history: "[f]urther, as mentioned above in connection
with the tinme for filing conplaints, this 30Aday
l[imtation may be waived by the Court in appropriate

ci rcunstances for excusable failure to neet the

requi renent. "

Thus, within the framework of the Act, Comm ssion
decisions and the |legislative history I do have the
authority to extend the filing deadline if there is an
excusabl e ground.

However, in this case, first of all, | do not find the
excuse to be credible. First, M. Sizenore has shown
that he can read and understand what he reads. He did
this both at his deposition and at the hearing here
today. He read fromthe Secretary's letter; that is,
the letter fromthe Federal Mne Safety and Health

Adm ni stration, the agent of the Secretary for purposes
of these proceedings, and that letter was dated May 6,
1987, in which it is stated that M. Sizenore had 30
days to file with the Conm ssion, and indeed, the
letter itself provides the address of the Comm ssion.
Let me quote fromthat letter; in part, it says:

If you should disagree with MSHA' s determ nation,
you have the right to pursue your action and file
a conplaint on your own
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behal f with the Federal M ne Safety and Heal th Revi ew
Conmi ssion at the foll ow ng address:

Federal M ne Safety and Heal th Revi ew Conm ssion
1730 K Street, N.W; Washington, D.C. 20006.
Section 105(c) provides that you have the right
within 30 days of this notice to file your own
action with the Comm ssion

Now M. Sizenpre admts that he read that |letter when
he received it, and based on that, | find that he did,
i ndeed, have actual notice of the 30Aday filing

requi renment.

M. Sizenore neverthel ess clainms that he was confused
about sone 60Aday filing requirenent, and therefore,
thought that in spite of the actual notice he had, that
somehow he had actually 60 days in which to file with

t he Conmi ssion. Aside fromthe fact that | find that he
had actual notice of the 30Aday requirement and
understood it, |I reject this excuse of alleged
confusi on as not having any underlying basis. In
particul ar he has shown no docunent or source for this
al I eged confusion. There is no letter; there is no
testinmony; there is no docunent setting forth any
60Aday requirenent that led to his alleged confusion

O course, there is a 60Aday filing requirenent in
Section 105(c)(2) of the Act but there is no allegation
that he at any tinme had read that statutory |anguage. |
therefore reject the contention.

Finally, M. Sizenore clainms that he called the

Commi ssi on about the filing requirenents and that this
shoul d be considered or deenmed to be an adequate
filing. However, | find this claimto be also deficient
because, first of all, he cannot say when he made these
tel ephone calls. Indeed it appears nost probable, and
it may reasonably be inferred, that he nade these

tel ephone calls only in response to Chief Judge
Merlin's letter dated July 8, 1987, advising himof the
addi ti onal procedures that he nust follow to perfect
his conmplaint. That letter is a matter of record in the
official file and concerns certain follow up

procedur esAf or exanple, to notify the mine operator of
the filing of the conplaintAthat M. Sizenore was
required to follow before the perfection of his actua
conplaint to the Commi ssion. Thus it appears that the
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tel ephone calls came after the late filing of the conplaint.

Under all these circunstances | nust find that the
original conplaint was filed untinely under Section
105(c)(3) of the Act and that there are no grounds for
allowing a late filing. | therefore find also that the
proferred anmendnent is also untinely as it could only
relate back to the filing of the original conplaint. On
this basis alone, the conplaint and the anended

conpl aint rmust be dismi ssed and there is no reason to
proceed to the nerits of the case.

| should say, however, that even assum ng that the
conplaint had been tinely filed, and that the anmendnment
was granted, | do not find that either states a claim
for which relief may be granted under the provisions of
Section 105(c)(1) of the Act.

The original conplaint reads as foll ows:

On February 13, 1987, at 20 until 4 in the norning
we were cleaning up the pit. It got too narrow for
both | oaders, so | went to the other end to cl ean
up the corner. | |oaded the | ast |oad, dropped the
bucket into the bed of the truck, and got out on
the running board to talk to the truckdriver to
et my knee loosen up a little bit.

| had been out of the | oader about one-and-a-half
m nutes. Les cane by in his truck, pulled up and
got up in the |loader, and told nme he didn't want
to see this damm shit no nore. "I asked hi m what
he was tal ki ng about, and he said, "You out on the
runni ng board talking to the truck drivers.'

| told himthis was the first time | had been out
of the | oader since dinnertine at 12:30, and it
was 20 until 4, and ny knee stiffened up on ne.

He said, "I've had about all | can take of you.
Now get your ass back to work and clean this up."
So | went back to work and worked until cleaning
time at 4:30. | parked ny | oader, and he pulled up
beside ne, and |I wal ked over
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to the truck and told himfrom now on when he wanted sonet hing
done, he didn't have to cuss at nme. He shoved his truck in park
and told me he was the boss and woul d cuss anytinme he wanted to.
So he got out of his truck and | wal ked to the other side and
told himhe mght cuss, but he wasn't going to cuss at me. He
said he would cuss at nme anytine he wanted to, and took his left
hand and put on ny right shoul der, shoving me and hitting nme in
the ribs with his right hand. We then proceeded to fight, and
got fired. If found in nmy favor, | want my job back with full pay
and 11 benefits, including nmedical benefits paid with no
reduction in enploynent tinme"

Now t he proposed anmended conpl ai nt charges as foll ows:

M. Sizenore testified at his deposition on October 12,
1987, that he had a problemw th his knee when he
operated equi pnent for a long tinme, and that the knee
woul d stiffen up on him

M. Sizemore had been advised that he was not all owed
to take breaks fromrunning the equipnent, but could
occasionally get out and stretch his legs, as long as
it did not look |ike a break.

On the occasion that caused the altercation, this was
what he was doing. If M. Sizenore had been permtted
to take the legally mandated breaks, this incident
woul d not have occurred, and the failure to permt
breaks is a violation of the Mne Safety and Health
Act .

As stated today at these proceedings, the notion to anend
the original conplaint has actually been further anended in that
it is nownot clainmed that it was a violation of the Mne Safety
and Health Act for the alleged failure of the operator to allow
| egal |y mandated work breaks, but it is a violation of a Kentucky
wage and hour | aw that apparently requires an enployer to grant
ten mnute breaks for each four hours of work

Let ne read, first of all, from Section 105(c)(1) of
the Act. It provides, in essence, that:

No person shall discharge or in any manner

di scrim nate agai nst or cause to be discharged or
cause discrimnation against or otherw se
interfere with the exercise of the
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statutory rights of any miner because such miner has filed or
made a conpl aint under or related to this Act, including a
conpl aint notifying the operator or the operator's agent of an
al | eged danger or safety or health violation in a mne, or
because such miner has institutued or caused to be instituted any
proceedi ng under or related to this Act, or because of the
exerci se of such mner of any statutory right afforded by this
Act .

The original conplaint asserts only that, in essence,
M. Sizenore was fired because he was involved in a
fight, which was started by an argunent over his being
"cussed" at by his supervisor. While it certainly may
not have been pleasant or nice for his supervisor to
"cuss" at him this certainly has nothing to do with
the purposes or the specific statutory protections

af forded by Section 105(c)(1).

In the anended conplaint, M. Sizenore asserts, in
essence, that the Respondent violated a Kentucky wage
and hour | aw regarding ten-m nute breaks, and that his
was the basis for his cussing and fighting, and

t herefore, somehow the Conpl ainant is thereby protected
under the M ne Safety Act.

However, there is no allegation anywhere in the
original or amended conplaint that M. Sizenore had
filed or made a conplaint under or related to the Act
whi ch m ght be construed as even incorporating a

conpl aint notifying the operator or the operator's
agent of an all eged danger or safety or health
violation in the mne. Nor certainly was there any
allegation that M. Sizenore had instituted or caused
any proceeding to be instituted under or related to the
Act. For that nmatter, there is no allegation that M.
Si zenore exerci sed any statutory right afforded by the
Act. Finally, there is no allegation that M. Sizenore
at any tine exercised any refusal to work or work
refusal as that is construed within the terms of the
M ne Safety Act.

Thus, even assumi ng that the original conplaint was
filed tinely, and assunm ng that the notion to anend the
conpl aint was granted, | would neverthel ess find that

t he Conpl ai nant woul d have, in any event, failed to
state a claimfor which relief may be granted under
Section 105(c)(1) of the Act, and the conplaints would
in any event therefore be dism ssed.

Under the circunstances, this case is therefore

di smissed. There is no reason then to reach the nmerits
of the case, and
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I will prepare a final witten decision incorporating this bench
deci sion which will be prepared upon receipt of the transcript in
t hese proceedings, and that will constitute the final disposition

of this case.

ORDER

The bench decision rendered in this case is hereby confirned
and this case is disnissed.

Gary Melick
Adm ni strative Law Judge
(703) 756A6261



