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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

LOCAL UNI ON 9958, DI STRICT 22, COVPENSATI ON PROCEEDI NG
UNI TED M NE WORKERS OF
ANMERI CA, Docket No. WEST 87-186-C
COVPLAI NANT

Sunnyside No. 1 M ne
V.

KAl SER COAL CORPORATI ON
RESPONDENT

DECI SI ON

Appear ances: Brad Rayson, Esq., United M ne Workers of Anmerica,
Denver, Col orado, for Conpl ai nant;
John A. Macl eod, Esq., Crowell & Moring, Washington
D.C., for Respondent.

Bef or e: Judge Cett
I nt roduction

The United M ne Workers of America, Local 9958, District 22,
(UMM) pursuant to Section 111 of the Mne Safety and Heal th Act
30 U S.C 0821, (Mne Act), filed this action seeking one week
conpensation for mners at Kaiser Coal Corporation's (Kaiser's)
Sunnyside No. 1 Mne, for the period of time in 1987 during which
they were idled, allegedly as a result of a Section 104(d) (1)
wi t hdrawal order issued on March 27, 1987 (and subsequently
vacated), by the Mne Safety and Health Adm nistration (MSHA)

| ssue

The primary issues are whether all or only sonme of the
mners are entitled to compensation and the period of time for
which the mners are entitled to conmpensation

Concl usi on

After careful consideration of the facts and the law | have
determined that (1) all the miners working on the 21st left and
20th left longwall section were idled as a result of the Section
104(d) (1) Order issued on March 27, 1987; (2) that they are
entitled to up to a shift and a half of conpensation at their
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regul ar rate of pay under the first two sentences (Footnote 1) of
Section 111 of the Mne Act but are not entitled to a week's
conpensation under the third sentence (Footnote 2) of Section 111
because the Order never becane final

STI PULATI ONS

At the hearing the parties entered into stipulations as
foll ows:

1. A closure order was issued under Section 104(d) (1) of the
M ne Act at the Sunnyside nmine at 8:00 a.m on March 27, 1987
(Ex. 1).

2. All mners working the day shift at the Sunnyside mne on
March 27, 1987 were paid for the balance of the shift. The shifts
at the Sunnyside mine run from7:00 a.m to 3:00 p.m; 2:00 p.m
to 10:00 p.m and nidnight to 8:00 a.m

3. Kaiser contested the closure order under Section 105 of
the M ne Act. The case was docketed as WEST 87A116AR and
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assigned to Adm nistrative Law Judge Melick. The United M ne
Workers of America intervened in that proceeding.

4. The closure order was nodified by MSHA a nunmber of tines
to allow mining to continue under specified conditions while
settl enent negotiations in the contest proceedi ng were ensui ng
(Ex. 2). The nodifications were issued pursuant to negotiations
bet ween Kai ser and MSHA

5. The contest proceeding was ultimately settled by Kaiser
and MSHA by a Menorandum of Understanding dated April 24, 1987.
Par agraph four of the Menmorandum of Understanding states in part,
"Upon the granting of the petition for nodification or the
conpl eti on of the devel opnent of the 21st left section which ever
occurs first, MSHA shall vacate the order under contest in Docket
No. WVEST 87A116AR. Until the order is vacated it shall remain in
effect subject to the ternms of the nodification issued by MSHA on
April 24, 1987, incorporating the requirenents set forth in
attachment A to this agreement.”

6. Kaiser sought leave to withdraw its notice of contest on
April 29, 1987. Administrative Law Judge Melick granted | eave and
di sm ssed the proceeding with prejudice (Ex. 3).

7. The United M ne Wrkers of America did not seek
Commi ssi on review of Administrative Law Judge Melick's dism ssa
of the contest proceeding.

8. MSHA subsequently sought to assess a civil penalty
agai nst Kai ser based on the closure order (Ex. 4).

9. Kaiser contested the inposition of a civil penalty,
contendi ng before Adm nistrative Law Judge Merlin in WEST 87A228,
that since the order was to be vacated, there was no violation to
which any civil penalty could attach (Ex. 5).

10. By Order dated October 19, 1987, Admi nistrative Law
Judge Merlin dismssed the civil penalty proceeding (Ex. 6).

11. The UMM did not seek Conm ssion review of any of MSHA' s
Orders nodi fying that closure order of March 27, 1987.

12. In accordance with the settlenent agreement, the closure
order issued March 27, 1987 was vacated by MSHA. The action
vacating the Order was taken by MSHA i nspector Bruce Andrews at
8:45 a.m on February 16, 1987 (Ex. 15).

13. April 1st (1987) was a contractual holiday and the
m ners were paid for that day.
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St at enent of the Case

Kai ser at its Sunnyside No. 1 Mne was devel opi ng the 21st
left section in the mne to accommpdate longwall mning. In this
devel opnent Kai ser was driving only two entries and was usi ng one
of these entries as both a belt haul ageway and as an air course.
On March 27, 1987, at 8:00 a.m, MSHA |Inspector Larry Raneriz
i ssued a Section 104(d)(1) Order citing an alleged violation of
30 CF.R 0O 75.326 because "[t]he belt haul age entry in the 21st
left section was not separated and was being used as a [sic] air
course" (Exhibit 1). The Order did not expressly require any
mners to be withdrawmn fromthe 21st |eft section or from any
other part of the mne. The Order by its terns applied only to
the 21st |eft conveyor belt. However, since that conveyor belt
was the only economically feasible means to transport the coa
mned in the 21st left section to the surface, the Order did
effectively preclude further devel opment of that section.
Consequently, after the Order was issued Kaiser withdrew all the
m ners working on the section and directed themto conplete their
shifts working on the surface.

The only other section that was being mined at the tine of
i nspection was the adjacent 20th | eft section which was being
mned with | ongwall equi pnment. When the March 27, 1987 Order was
i ssued Kaiser withdrew the mners on the 20th | eft | ongwal
section and directed themto conplete their shifts on the
surface. Thus, all miners working the day shift in both sections
conpleted their shifts working on the surface and at the end of
the day shift the miners working on both sections were told to
not report back to work until the mne reopened.

When the mners working the afternoon shift reported for
work on the day the withdrawal order was issued, Kaiser also
directed the mners working on the 21st |eft and the 20th | eft
| ongwal | section to work on the surface. No one went underground.
After working four hours Kaiser sent the nmners on the afternoon
shift home with the sane instruction it gave the miners working
on the day shift. Kaiser told themnot to report back to work
until the mne reopened.

The m ner working on the 21st left and 20th left were idled
until they returned to work when the mne reopened at 6:23 p.m
on April 7, 1987.

The only reason given to the mners for their idlenent was
the action taken by MSHA on March 27, 1987 when it issued the
104(d) (1) withdrawal order. The testinony presented indicates
that prior to the issuance of the w thdrawal order both sections
were working 3 shifts a day, six days a week and there had been
no di scussion by the mner's supervisors about curtailing
operations. They had in fact been tal k about expanding the work
forces and clai mant asserts that this in fact was done after the
m ne resuned operations.
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Kai ser contends that any conpensati on awarded under Section 111
must be limted to those mners who were working on its 21st |eft
section. It points out that this withdrawal order by its terns
applied only to the 21st left section. Kaiser contends that its
wi t hdrawal of mners working on the 20th left |ongwall section
was an i ndependent business decision. In support of its
contention it offered into evidence the transcribed testinony of
former Kaiser President, Charles MNeil, given during the contest
proceedi ng in Docket No. WEST 87A116AR before Judge Melick. M.
McNei | on direct exam nation by Kaiser's counsel John A. Ml eod,
starting on page 108, line 14 of the transcript, testified as
fol |l ows:

Q Now, let nme call your attention to the Sunnyside
mne, M. MNeil. How many active sections do you have
in the Sunnyside m ne?

A. Two sections, a longwall section a continuous mner
devel opnent section

Q What is the designation of the |Iongwall section?
Twentieth left.
Twentieth left?
Hm hmm
And that is on retreat, is it not?

Yes, it is.

Yes, it is.
What is the designation of the devel opnment section?

A

Q

A

Q

A

Q Taking out the |ongwall panel?
A

Q

A. That is 21st left.

Q What's the relative proximty of that section to the
| ongwal | section?

A. It is one panel down fromthe 20th left | ongwal
panel . And the continuous m ner devel oprment section
21st left, is developing the adjoining panel for the
next |ongwal |l panel

Q When you say it's devel oping for the next |ongwal
panel, does that nean it's fram ng out the panel?
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A. Yes. It's blocking out a block of coal that will be roughly
500 foot face and about 5,000 foot |ong. Roughly a mile |ong.

Q As it's doing its devel opnent work, what type of
m ni ng equi pment is utilized?

A. W& have a continuous miner with a shuttle car and a
rough boul der and then, also, belting in that entry, in
t hose sections.

Q It's a continuous mning operation, driving two
entries?

A. Yes.

Q Al right. Is coal actually mned in the process of
t hat devel opnent effort?

A. Yes, it is.
X X X X X X X

Q Is there a relationship, a timng relationship
bet ween the work being done on the devel opnment section
and the work being done in the longwall section?

A. Yes, we're very critical, right now, in our

devel opnent as far as the fact that we have to
retreat-- for every one foot of retreat we have to
advance our devel opment section at 1.7 feet, otherw se
we will be at the point where the longwall will be
conpleted on its panel and we will have not conpleted
devel opnent for the next panel and, therefore, would
not be able to nove the longwall and the m ne would be
shut down while we conpl eted devel opnent for that next
panel on 21st left.

Q What do your present projections showin terns of
when the mining of the |ongwall panel would be
conpl et ed?

A. W have roughly 86 days left on the | ongwall panel
And, right now, assuming we can maintain the
productivity we are projecting them the devel opnent
panel, we have 85 days to get it conpleted.

Q M. MNeil, you are fanmiliar with the Order that's
i nvolved in this case?

A. Yes.

Q Are you aware, sir, that by its ternms, it closes
down the 21st |eft section?
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A. Yes.

Q What is the reason that the 20th left section is
cl osed down as well?

A. Right nowit's a case of, as | nmentioned, we either
shut down now or shut down later. |If we don't keep the
devel opnent sections advanced at the rate that is of
that ratio | just nentioned, that the |longwall pane
will be shut down |ater. W do have adequate inventory,
right now, in our stockpile, where we can make our
shipments during this period of tinme. And |ater on we

will not have that inventory so it's a decision that
we're better off to take the shut down now because it
will occur anyway if you're not in the devel opnent
process.

Q Didthe timing of mner's vacation enter into that
decision at all?

A. Yes, we're trying to structure that around our
| ongwal | nmove woul d coincide with mners' vacation. And

the extent you run the |ongwall, again, wthout
conti nuous devel opnent on the devel opnent section, we
will be in a position where we will not be able to nove

over mners' vacation.
Q What is the current bank account that Kaiser enjoys?

A. Roughly, within Kaiser Coal, we have roughly $3
mllion.

Q And when you're in a situation, with Sunnyside shut
down, as you have been this past week, what are the
costs associated with operating the mine?

A. Right now, in our idled node, we're running at a
cost of about $200,000 a week, of the continued
nmonitoring of the mne fromthe fire boxing standpoint,
the punping of the mne, the ventilation of the m ne
and continuing of our salaried work force.

Q M. MNeil, have you given any thought to the

i mplications of a continuation of the Closure O der
that we're tal king about here in terns of Kaiser's
| egal status?

A. Yes, the main concern, as | see it, would be the
fact that we do run out of cash at a point that in two
of three nonths it forced Kaiser Coal into the Chapter
7, which would shut the m nes down and the Conpany
woul d be liquidated, which would ultimately cause the
i quidation of Kaiser Steel
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THE REQUI RED NEXUS WAS ESTABLI SHED

The evi dence presented denonstrates a sufficient causa
rel ati onship between the issuance of the wi thdrawal order and the
i dlement of the miners working on the 20th left Iongwall section
(as well as on the 21st left section) to constitute the causa
nexus required to entitle the mners to conpensati on under the
first two sentences of Section 111

Furthernore, it appears to nme that the essential question is
whet her Kai ser woul d have shut down the 20th left section during
the week in question but for the issuance of the March 27, 1988
wi t hdrawal order. The evidence clearly denonstrates that the work
on both sections of mne would have conti nued through the period
of idlenent in question but for the 104(d) (1) w thdrawal order

THE W THDRAWAL ORDER WAS VACATED AND NEVER BECAME FI NAL

Kai ser is correct in its contention that it challenged the
validity of the withdrawal order and it never becane a fina
Order. On March 27, 1987, the sane day that the Order was issued,
Kai ser filed a Notice of Contest and Request for Expedited
Heari ng contendi ng that the Order was inproper because the safety
standard cited, 30 C.F. R [0 75.326, was expressly inapplicable to
Kai ser's Sunnyside No. 1 Mne. After notice to the parties there
was a hearing on April 7, 1987, before the Commission's
Admi nistrative Law Judge Melick in Docket No. WE 87A116AR. The
UMM, represented by M. Earl Pfeffer, intervened and was a party
to that proceeding. There were settlenent discussions and
negoti ati ons. By agreenment of the Order was nodified on April 7,
1987, to permit the 21st |eft conveyor belt to resunme operations
subj ect to a nunber of conditions.

On April 24, 1987, Kaiser and MSHA entered into an agreenent
to settle the contest proceeding. One aspect of that settlenent
was t he express understanding that the Order woul d be vacated by
MSHA ei ther when the 20th left section, the longwall, was nined
out or when Kaiser's then pending Petition for Mdification was
granted, whichever occurred first. Kaiser contends that based
upon MSHA's commitnment to vacate the Order, Kaiser filed a notion
to withdraw its Notice of Contest. Wthout objection by the UMWA
or any other party Judge Melick granted that notion and di sni ssed
the proceeding with prejudice on April 29, 1987.(Footnote 3) The parties
stipulated that the withdrawal order was vacated by MSHA on
February 16, 1988 (Ex. 15).
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DI SCUSSI ON

It is a fundanmental principle of statutory construction that
courts nust start with the plain | anguage of the statute. Rubin
v. United States, 449 U S. 424, 430 (1981). Were Congress has
addressed an issue, "the plain nmeaning of the statute decides the
i ssue presented." FERC v. Martin Exploration Managenent Co., 108
S.Ct. 1765, 1768 (1988) (citations onmtted).

In this case, Congress has spoken directly to the issue. In
enacting Section 111, it established a graduated schene of
conpensation entitlenent triggered incrementally by the gravity
of an operator's conduct. See UMM v. Westnorel and Coal Co., 8
FMSHRC 1317. Thus, the first two sentences of Section 111 provide
that miners who are idled by an order are entitled to ful
conpensation "for the period they are idled, but not for nore
than the bal ance of [their] shift . . . [or for] nore than four
hours of [the next working] shift." (Enphasis added.) The third
sentence, however, is expressly predicated upon the exi stence of
an actual violation; that is, it applies only where, after an
opportunity for a public hearing, the closure order is "final."

M ners are to be paid up to a shift and a half by an
operator even where the operator is innocent of wongdoing; to
receive a week's conpensation by the operator, however, requires
a showing of culpability on the operator's part -- a showi ng, after
he had an opportunity to defend hinself at a public hearing, that
he had cormitted a violation which caused the miners to be idled.
The requirement of a "final order” after an "opportunity for a
public hearing"” plainly confirns Congress' intent to linmt the
availability of third sentence conpensation. As a Third Circuit
hel d in Rushton M ning Conpany v. Mrton, 520 F.2d 716, 720 (3rd
Cir.1975):

[I]t is clear that in drafting O 820(a) [the predecessor to
Section 111 of the Mne Act] Congress understood the difference
between an order which is ultimately upheld and one which is
ultimately vacated, that in [the third sentence] Congress
i ntended to conpensate mners only where the order is ultimtely
uphel d, but that in [the first two sentences] . . . Congress
i ntended to conpensate nminers even where the order is ultimtely
vacat ed.

REI MBURSEMENT OF COST, EXTRA EXPENSE
AND ATTORNEY' S FEES ARE DEN ED

Kai ser contends that the UMM should be required to pay
Kai ser its reasonabl e expenses, including attorney's fees,
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"occasi oned by UMM' s m sconduct."” This contention is rejected.
Section 111 does not provide for recovery of costs or attorney's
fees in conpensation proceedi ngs and furthernmore on review of the
record as a whole it is determ ned that it would be unjust in
this case to award Kai ser such expenses under Federal Rule 37.

Kai ser Mdtion for reinbursenment is denied.

Li kewi se Kaiser's motion to dismss UWMA's claimfor |ack of
prosecution and "gross nonconpliance with Comm ssion's rules is
deni ed.

A third notion taken under subm ssion was Kaiser's notion to
dismss UWMA's claimfor a week's conpensati on under the third
sentence of Section 111 of the Mne Act. This nmotion is noot in
vi ew of ny findings and conclusion of law that the miners are
entitled to conpensation only under the first two sentences of
Section 111.

The parties agreed that it would not be necessary to
indicate in the first instance individual amunts for individua
mners if the rulings were sufficiently specific to indicate in
general terns the mners working on which shifts, and in which
section or sections of the mne are entitled to conpensation. If
there are di sagreenents over whether individual mners mght have
been scheduled to work, jurisdiction is reserved to resolve those
matters.

It is concluded that all the miners working both day and
swing shift on the 21st left and 20th left | ongwall section of
Kai ser's Sunnyside No. Mne were idled as a result of the Section
104(d) (1) Order (Order No. 3043010) issued March 27, 1987; said
mners are entitled to conpensation at their regular rate of pay
for the period of tinme provided in the first two sentences of
Section 111 of the Mne Act.

ORDER

Kai ser Coal Corporation, if it has not already done so, is
directed to pay conpensation to the miners working the day and
swing shift on the 20th |left and 21st left sections of Kaiser's
Sunnyside No. Mne, at the mners regular rate of pay for the
period of their idlement by Wthdrawal Order No. 3043010 not to
exceed the period of tinme provided by the first two sentences of
Section 111 plus interest calculated in accordance with the
formula set forth in Secretary v. Arkansas Carbona Co., and
Wal ker, 5 FMSHRC 2042 (1986), within 30 days of the date of this
deci si on.

August F. Cetti
Adm ni strative Law Judge

Footnotes starts here : -

~Foot not e_one



1 The first two sentences states:

If a coal or other mine or area of such mine is closed
by an order issued under section 103, section 104, or section
107, all mners working during the shift when such order was
i ssued who are idled by such order shall be entitled, regardless
of the result of any review of such order, to full conpensation
by the operator at their rates of pay for the period they are
idled, but for not nmore than the balance of such shift. If such
order is not terminated prior to the next working shift, all
m ners on that shift who are idled by such order shall be
entitled to full compensation by the operator at their regul ar
rates of pay for the period they are idled, but for not nore than
four hours of such shift.

~Foot not e_t wo
2 The third sentence of Section 111 provides:

If a coal or other nmine or area of such nmine is closed
by an order issued under section 104 or section 107 of this title
for a failure of the operator to conply with any mandatory health
or safety standards, all niners who are idled due to such order
shall be fully conpensated after all interested parties are given
an opportunity for a public hearing, which shall be expedited in
such cases, and after such order is final, by the operator for
lost tinme at their regular rates of pay for such tine as the
m ners are idled by such closing, or for one week, whichever is
the | esser.

(enmphasi s added)
~Footnote_t hree

3 Kai ser also points out that Chief Adm nistrative Law Judge
Merlin on October 19, 1987, dismissed the related civil penalty
proceedi ng in Docket No. WEST 87A228 on the grounds that MSHA's
decision to vacate the Oder elimnated any violation for which a
penal ty coul d be assessed.



