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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 89-52
PETI TI ONER A.C. No. 46-01318-03850
V. Robi nson Run No. 95 M ne

CONSOLI DATI ON COAL COVPANY
RESPONDENT

DECI SI ON

Appearances: Ronald Gurka, Esq., Ofice of the Solicitor
U. S. Departnment of Labor, Arlington, Virginia, for
the Secretary;
M chael R Peelish, Esq., Consolidation Coa
Conpany, Pittsburgh, Pennsylvania, for Respondent.

Bef ore: Judge Wei sberger
Statement of the Case

On Decenber 30, 1988, the Secretary (Petitioner) filed a
petition for assessnent of civil penalty, alleging a violation by
the Operator (Respondent) of 30 C.F.R 0O 75.1725(a). Respondent
filed an Answer on January 30, 1989. On April 7, 1989, this case
was reassigned to the undersigned and pursuant to notice, the
case was heard on August 9 - 10, 1989, in Mrgantown, West
Virginia. Bretzel W Allen and Stephen G Sawyer testified for
Petitioner. Bernard W Kol eck, Kenny Henline, and Larry D. Patts
testified for Respondent. Post Hearing Briefs were filed by
Respondent and Petitioner, respectively, on October 16, and 18,
1989.

Sti pul ati ons

1. The Parties have stipul ated that Consolidation Coa
Conpany is a large coal m ne operator

2. The Parties have stipulated that Robinson Run No. 95 M ne
is a large mne.
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3. The Parties have stipulated that the history of previous
violations reveals a total of 997 assessed violations and 1,016
i nspection days in a 24-nonth period preceding the order at issue
in this case for a ratio of .98 violations per inspection day.

4., Parties stipulate that assessment of a civil penalty in
this case would not affect Consolidation Coal Conpany's ability
to continue in business.

5. The Parties stipulate that a withdrawal order pursuant to
section 104(d) of the Mne Act had been issued within the 90-day
period preceding the issuance of the order at issue in this case.

Fi ndi ngs of Fact and Concl usi ons of Law

On August 29, 1988, Bretzel W Allen, an MSHA | nspector
observed "excessive wear" on both ends of a wheel axle on a belt
tension unit. He issued a section 104(2)(d) Order (Order No.
3117715) alleging a violation of 30 CF. R 0O 75.1725(a).

The belt tension unit in question has two axles, each of
whi ch has two wheels, which ride on tracks or | beans. The unit
is attached to the belt line and controls the pressure on the
belt line. The tension on the belt line is adjusted by an
hydraulic jack which is attached to the belt tension unit by a
tension rope. This rope allows the tension unit to ride back and
forth on the | beans, thus adjusting the tension on the belt line
to which it is connected. The belt tension unit is equipped with
vertical guide rollers to prevent the wheels and carriage from
noving in a lateral direction.(FOONOCTE 1)

Section 75.1752(a), in essence, requires that nobile and
stationary equi pnent and machi nery shall be maintained in "safe"
operating condition and if, "in unsafe condition," the equi pnent
shall be renpved from service i mediately. The axle in question
had been, according to the uncontradicted testinmny of Allen,
worn at both ends. At one end (Exhibit J-3, J-5) it had been worn
froman original dianeter of 30.5 millineters to a dianeter of 21
mllineters. Allen opined that the axle was unsafe due to the
ampunt of wear, and its col or observed by himto be a shiny
silver to deep blue, which indicated that it was over-heated and
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that its tenper had changed. (FOOTNOTE 2) According to Allen, the anmount
of wear on the axle and the color, which indicated that the

tenper had changed, led himto conclude that the axle could fai

at any tine.

Respondent's witnesses did not deny the anmpbunt of wear on
the axle, as testified to by Allen, but opined that it
nonet hel ess was safe. Larry D. Patts, Respondent's Assistant Vice
Presi dent in charge of safety, opined that the axle, nmade out of
1020 steel, is ductile, and that accordingly, with continued
wear, would bend before it would break. Not nuch wei ght was
accorded his opinion as he indicated on cross-exam nation that
ductile material can fail in a brittle fashion

Kol eck presented nat hematical calculations as to the nmaxi mal
principal stress (or actual applied |load) to which the axle in
guestion is subjected. He indicated that this figure takes into
account shear stress, which is based on the weight of the cart
and tension of the belt, and the bending stress, which is based
on the weight of the carriage and the force of the belt. By
dividing the mininumstrength of the material of the axle (as set
forth by manufacturers of the steel) by the maximal principa
stress, he arrived at a safety factor of 1.27. Essentially,
according to Kol eck, a safety factor of 1.27 indicates that the
axl e was safe, as bending would occur if the safety factor was
| ess than 1.

Petitioner presented a rebuttal w tness, Stephen G Sawyer,
who did not contradict Kol eck's cal cul ati ons. However, Sawyer
i ndi cated that Kol eck's calculations did not take into account
the effect of fatigue, i.e., the stress on the axle caused by
repeat ed | oadi ng and unl oadi ng the belt, which would be between
40 and 60 percent of the manufacturer's figure for tensile
strengt h. (FOOTNOTE 3)
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Sawyer opined that, in essence, should the axle fail, fatigue
strength woul d be the governing node, not yielding strength, and
it would fail fromfatigue in a sudden and brittle fashion. Also,
Sawyer explained that, due to galling (see the ridges and bunps
on Exhibit J-5), caused by two metals rubbing together, the
fatigue strength can be reduced by up to 90 percent. According to
Sawyer, the effect of the abrupt change in the diameter of the
axle due to its wear (see the parallel lines in Exhibit J-5), was
i gnored by Kol eck. Although this change was conpensated for by
Kol eck, the effect of the change "is very critical" in estimting
fatigue strength (Tr. 399). Sawyer also indicated that, according
to current prudent engineering practice. A safety factor should
not be less than 1.5.

Al t hough Patts and Kol eck are engi neers, and the forner has

a Bachelor's degree in netallurgy and has expertise in failure
analysis, | find Sawer, who is a professional engineer, to be
the nore reliable expert witness. In this connection, | place
consi derabl e wei ght on Sawyer's educati onal background which

i ncludes Masters and Doctorate Degrees, with a specialty in
fracture mechanics. | found his testinony to be well reasoned.
For these reasons | accept his testinony.

The Order in question alleges a violation herein of 30
C.F.R 0 75.1725(a), which, in essence, requires that equi pnent
be maintained in a safe condition, and that unsafe equi pment
shall be immediately renmoved. Webster's Third New | nternationa
Dictionary, 1986 Edition, (Webster's) defines "safe" as "1. free
from damage, danger, or injury, secure. " Webster's defines
"free fronmt as "(a) lacking; wthout." "Danger" is defined in
Webster's as "3. liability to injury, pain, or loss: PERIL, RISK
. "1 find that the axle in question had worn froma di aneter
of 38.5 to 31 millinmeter (Joint Exhibit 3). Considering this
degree of wear, as well as the effect of galling, the abrupt
change in the axle dianeter caused by the wear, as well as the
i mpact of fatigue stress, as set forth in Sawer's testinony that

| accept, | find that there was a risk of the axle failing. As
such, applying the comon uses of the the term"safe," as defined
in Webster's, infra, | conclude that the axle was not safe. Thus,

I find that Respondent herein violated section 75.1725(a), supra.
.

According to Allen, the axle had overheated as evi denced by
its blue color, and was "a definite ignition source for coal dust
(Tr. 61). Essentially he indicated that there was a "possibility"
(Tr. 61) of a fire, as it is normal to have some coal dust on
carriage parts and the coal dust on the carriage was not wet. He
i ndi cated that should-a fire occur, it would be
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dangerous to the miner who nornmally works approxi mately 22 feet
fromthe carriage. He also indicated that if the axle would
break, it would cause a sudden stopping of the belt which would
cause the belt to break. According to Allen, in that event a
person could be injured, fromthe whipping action of the belt or
frommaterial flying off the belt. In such an event a person
wal ki ng al ongsi de the belt, such as a preshift exam ner or a belt
cleaner, could be injured seriously or killed. In essence, Allen
opined that in the event of the axle breaking, the belt would

| ockup. According to Allen, the excessive wear on the top of the
axl e, which he observed, indicates that pressure was being
applied in an upward fashion. Thus, he indicated that if the axle
woul d break, the carriage would be lifted upward. Allen indicated
that he was "sure" that if the axle would break, the carriage
woul d [ockup (Tr. 149). In essence, according to Allen, if the
rollers and belt |ocked up, it would "definitely" break the belt
(Tr. 150). He explained that this would occur based on the fact
that the belt was "relatively large, |ong, heavy," and was driven
by two 250 horsepower nmotors. He also stated that if the axle
woul d break, the carriage could drop, as it would be supported by
only one axle at that point, and it could get wedged in the
broken axle so as to cause the belt to | ockup. He al so stated
that if the axle would break, a wheel could get stuck between two
frames, also causing the belt to | ockup. He opined that at a
mnimum in the event of an axle breaking, there would be
friction between two pieces of netal, and that it would be

i mpossible for the belt to operate. He indicated, essentially,
that in the event of a |ockup, extra stress or tension would be
created on the belt, which could cause the notor to overl oad,
creating heat which could create a fire hazard.

In essence, he opined that with additional wear the axle
woul d break, and not bend. He said that in the event that it
woul d bend, it would apply nore tension to the carriage, which
coul d possibly cause the systemto overload allowi ng the carriage
to | oosen the belt, which would then slip into drive, creating
heat which could create a fire hazard.

The record does not indicate that the testinony of Allen
with regard to the |ikelihood of a hazard occurring as a
consequence of the worn axle, was based upon either his
observation or investigation of incidences where sinilar axles
have failed. Indeed he indicated on cross-exanination that he did
not know of any situation where a broken axle has lead to a bhelt
bei ng broken. In evaluating the |ikelihood as to whether there
was a reasonable likelihood of the worn axle contributing to the
hazard of an injury, | relied nore on the opinions of the
engi neers who testified, due to their expertise based on their
educat i onal background and work experience.

Joint Exhibit 4, as explained by Respondent's witnesses,
i ndicates that the carriage wheels of the tension unit rolled on
| beans, and that nmovenent of the wheel upward and downward was
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l[imted by a frame, shaped as a reverse C, and whose | ower

hori zontal menber over-|apped the [ip of the I beam Accordingly,
shoul d the axle break, due to excessive wear, as expl ained by
Respondent’'s wi t nesses, downward novenent of the axle and whee
woul d be Iimted by a maxi mum of 5/8 of an inch, which is the

di stance the diagonally opposite axle and wheel would rise, unti
it would be caught by the upper horizontal nenber of the
over- | appi ng franme. (FOOTNOTE 4)

Kol eck opined that if the axle would bend and not break
pressure would force the wheel upward to rub against the frane,
but woul d not have any effect upon the operation of the carriage.
Patts indicated that in such a situation, there would be an
increase in friction which would "slightly" effect its
efficiency, "but not the operation"” (Tr. 345). In contrast, Allen
opi ned that with bending, there would be friction of such a
degree as to possibly create fire due to the presence of dust.
However, his testinmony did not establish the anpunt of such dust,
and specifically its precise location in relation to the whee
and axle. Also, although the testinmony of Allen was to the effect
that the wear on the axle occurred in the area facing down, which
woul d indicate that the axle was subject to pressure from above,
all other expert wtnesses, including Petitioner's expert Sawyer,
i ndicated that the axle, while in normal operation, is subject to
an upward pressure. Due to their expertise, and well-reasoned
opi nions, | accept their testinony in this regard. Thus, if the
axl e would bend, it would be pushed upward agai nst the underside
of the frame. The record does not establish specifically that
coal dust
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was present in that area. Also, | find it significant that, as
establ i shed by the uncontradicted testinmny of Kenny Henline,
Respondent' s mai ntenance foreman, approximtely 4 nonths after
the belt tension unit in question was installed in July 1985, the
axl e, which was not welded to the frame, cane |oose, and a whee
dropped off. He indicated on cross-exam nation that there would
have been nore friction to the belt and it woul d have sl owed
down, but it is nost significant to note that according to his
testimony, the belt operated normally and nothing | ocked up or

j ammed.

Taking into account all the above, | conclude that it is
possi ble, as outlined by Allen, that in the event of the axle
bendi ng, there could be friction to such a degree as to cause a
fire which could cause a hazard to an enpl oyee working 22 feet
away. Also, it is clear that there was a possibility of the axle
breaki ng, which could cause the belt to stop, causing injury as a
result of material on the belt or the belt itself being thrown at
persons in the vicinity and injuring them However, due to the
presence of vertical rollers, and especially, the maxi mum of 5/8
of an inch clearance between the | beam and the frane, | find
that it has not been established by the weight of the evidence
that there was a reasonable |likelihood that the hazard of the
axl e breaking or bending would result in an injury of a
reasonably serious nature. As such, it has not been established
that the violation herein was significant and substantial. (See,
Mat hi es Coal Conpany, 6 FMSHRC 1 (January 1984).

According Allen, it is difficult to determ ne the anount of
time it took to wear the axle down to the point where it was
observed by him He indicated, however, that a representative of
the miners, Nelson Starcher, told himthat the condition had been
in existence for 30 days. Allen said that Starcher said that the
Conmpany did not want to shut down the longwall to repair it. He
said that Starcher and another miner, Richard Mats, had asked
the Conpany to repair it. Henline, who was responsible for the
operation of the belt line, indicated that about a week to 10
days prior to the issuance of the Order in question, a greaser
who has the responsibility for weekly greasing the unit, in
essence, informed himof the wear. Henline indicated essentially
that he could only see "very slight" wear of the axle before
taking off the washer, but with the washer off, he had observed
that it was "worn" (Tr. 272), but he did not feel it would cause
any safety problens. He indicated that he did not feel at that
time that it was necessary to shut down production to replace the
axle. Henline then ordered a new axle, two wheels, washers, and
cotter pins which were delivered 2 days later, and were placed
near the belt tension unit.
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In order to establish that the violation herein was the result of
Respondent's unwarrantable failure, Petitioner nust establish the
exi stence of "aggravated conduct." (See, Enmery M ning
Corporation, 9 FMSHRC 1997 (1987)). In this connection, it is
significant to note, as discussed above, infra, that Henline
al ready had the experience of having a wheel fall off the unit in
gquestion, with the result that the belt had continued to operate
in a normal fashion. Further, the existence of the vertical guide
rollers, as well as the frame which overl apped the | beam would
tend to nmitigate to a significant degree, the consequences of a
broken axle. G ven these circunstances, | conclude that it has
not been established that the violation herein was as a result of
Respondent's unwarrantable failure.

(Y

Respondent had on hand, in close proximty to the belt
tension unit, replacenent parts for a wheel and axle, for
approximately a week prior to the issuance of the Order in
question. | conclude that it acted with a noderately high degree
of negligence in not replacing the worn axle which it had known
about for at least a week prior to the Order. Primarily due to
the presence of the vertical guard rollers, and the effect of the
overl apping frame on the anount of novenent that could reasonably
be expected fromthe carriage in the event of an axl e breaking,
conclude that the gravity of the violation herein was only
noderately serious. Taking into account the other statutory
factor, as stipulated to by the Parties, | conclude that a
penalty herein of $800 is appropriate for the violation found
her ei n.

ORDER

It is ORDERED that Order No. 3117715 issued August 29, 1988,
be amended to a section 104(a) Citation, and be further anended
to reflect the fact that the violation therein is not significant
and substantial. It is further ORDERED that Respondent shall
within 30 days of the Decision, pay a civil penalty of $800 for
the violation found herein.

Avram Wei sber ger

Adm ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE

1. Petitioner's evidence is insufficient to establish that

the subject unit did not have such rollers as depicted in Joint
Exhi bit 4, Section E-B. Allen's statenment, that he did not recal
seeing these vertical guide rollers when he issued the Order in
guestion, does not negate their existence.

~FOONCTE- TWO

2. Although the axle was covered by a wheel and washer, that
protruded fromthe wheel approximtely a quarter of an inch, and
extended fromthe axle approximately 1 inch, Allen indicated that
he observed the the color of the axle which he indicated was not



entirely covered by the wheel. In this regard, Bernard W Kol eck
Respondent' s Seni or Mai ntenance Engi neer, indicated that sone
wear could be seen without taking off the wheel. Further, no

wi t nesses contradicted Allen's description of the color of the
axle at the time of the citation. | thus accept his testinony.

~FOOTNOTE_THREE

3. Although on cross-exanmination it was elicited that when
cal cul ated, 60 percent of tensile strength approximtes the
figure that Koleck arrived at for maximum principle stress. | can
not conclude that Kol eck took into account the fatigue or yield
stress, as that is not explicitly referred to in his testinony or
in his calculations (Respondent's Exhibit R-1). Nor was Kol eck
recalled to rebut Sawer's testinony, although Respondent was
given the opportunity to call rebuttal wtnesses.

~FOOTNOTE_FOUR

4. Sawyer opined that the carriage could possibly go higher
than 5/8 of an inch if the overlap would be conprom sed by the
nmovement of other parts in the systemor other conditions.
However, Sawyer indicated that he did not make a cl ose inspection
of belt tension units. He conceded that, with regard to "how the
conponents work and shift together,” he does not know the tension
unit as well as Patts, Koleck or Henline (Tr. 402). Thus, his
opinion with regard to the functioning of the unit is not
accorded sufficient weight to offset the testinony of
Respondent's witnesses.

Simlarly, the effect of the | beamin preventing
further novenent of the carriage, depends upon the distance the
frame overlaps the | beam Patts indicated on cross-exam nation
that this distance is "approximately” 1 1/2 to 2 inch (Tr. 347),
and guessed that the mninmum distance may be 1/2 inch. 1 find
that there is insufficient evidence to conclude that there was a
likelihood, in the event of the axle breaking, of the anpunt of
the overlap being as small as a 1/2 inch. Also, there is
i nsufficient evidence to establish that a 1/2 inch overlap would
not suffice to capture the frame and prevent its further
novenent .



