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Statement of the Case

Thi s proceedi ng concerns a discrimnation conplaint filed by
t he conpl ai nant Joseph Pel ehac agai nst the respondent pursuant to
section 105(c) of the Federal Mne Safety and Health Act of 1977,
(the Act). M. Pelehac filed his initial conplaint with the
Secretary of Labor, Mne Safety and Heal th Admi nistration (MSHA),
and he was advi sed by MSHA that after review of the information
gathered during its investigation of his conplaint, MHA
determi ned that a violation of section 105(c) had not occurred. A
heari ng was held in Washi ngton, Pennsylvania, and the conpl ai nant
filed a posthearing brief. The respondent did not file a brief,
but | have considered all of the oral argunents nmade by the
parties during the course of the hearing.

The conpl ai nant contends that the respondent discrininated
agai nst himwhen it refused to pay himwages or overtinme pay
after he was required to remain at work after his normal work
shift on 3 days in order to be interviewed by conpany safety
officials in connection with a conpany acci dent investigation
and to give testinmony in the course of an MSHA acci dent
i nvestigation. The conpl ai nant asserts that two of his fellow
m ners
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who participated in the accident investigation were paid overtine
for the extra time they were required to stay over beyond their
normal shifts, and that the respondent's refusal to pay himwas
based on the fact that his testinmny was not favorable to the
respondent and did not absol ve the respondent of al

responsi bility for the accident.

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977, 30 U. S.C
0 301 et seq

2. Sections 105(c)(1), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 0O 815(c)(1), (2) and
(3).

3. Conmission Rules, 29 C.F.R 0O 2700.1, et seq.
| ssue

The issue presented in this case is whether or not the
respondent's refusal to pay the conplainant for his time beyond
his normal work shifts during the accident investigations
constituted illegal discrimnation under the Act. Additiona
i ssues raised by the parties are disposed of in the course of ny
adj udi cation of this matter.

Conpl ai nant's Testinmony and Evi dence

Conpl ai nant Joseph Pel ehac confirned that on Tuesday,
January 24, 1989, an accident occurred on one of the barges where
he was working. His normal quitting tine was 2:15 p.m, but mne
superintendent Louis Barletta infornmed himthat he could not
| eave the mine because safety inspectors were on their way to
i nvestigate the accident. M. Pelehac stated that he did not
| eave work until 5:45 p.m, and was not paid for the extra hours
he was required to stay at work that day.

M. Pel ehac stated that he was scheduled to work the 12:01
a.m night shift on Tuesday, January 24, 1989, but since he got
home so |late, he asked M. Barletta if he could work the day
shift on Wednesday, January 25, 1989, and M. Barletta agreed.
M. Pel ehac stated that he reported to work at 8:00 a.m, that
nor ni ng, but was called out of the mne to be interviewed by the
i nspectors. After speaking with an inspector for an hour, he
returned to work and finished his work shift at 4:00 p.m, and
was paid for the entire shift, including the hour he spent with
the inspector. After finishing his work, he was again required to
stay over to speak with the inspectors, and remained at the m ne
for approximately 2 hours beyond his normal 4:00 p.m, quitting
time, and was not paid for these extra hours. He was
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also required to stay two extra hours on Thursday, January 26,
1989, and was not paid.

M. Pel ehac stated that he has worked at the mine for 12
years, and has worked for the respondent for six years. He
confirmed that he has worked overtime "off and on" during these
years, was al ways paid when asked to stay over, and has al ways
assuned that he woul d be paid when told by managenent to stay.
The instant case was the first tine he was told to stay and was
not paid. He conceded that this was the first time he was asked
to stay to participate in an accident investigation (Tr. 8-14).

The parties stipulated that during the 3 days in question
when M. Pel ehac was requested to stay over to be interviewed by
the accident investigators or mne managenent, he perforned no
work in his regular job classification (Tr. 16-17).

M. Pel ehac confirmed that he made no safety conplaint
concerning the accident (Tr. 18). Respondent's counsel pointed
out that the first day M. Pelehac was required to stay over,
January 24, 1989, was in connection with the accident
i nvestigation conducted by m ne managenent to ascertain the
facts, and that the followi ng 2 days, January 25, and 27, 1989,
were in connection with the accident investigation conducted by
the state and Federal nmine inspectors (Tr. 20; 68). M. Pel ehac
confirmed that this was the case (Tr. 22-24).

M. Pel ehac conceded that when he filed his initia

conpl aint with MSHA on March 10, 1989, he did not allege that he
was not paid because he gave unfavorable testinony against the
respondent, and sinply stated that he was discrim nated agai nst
because he was not paid for the extra tinme he stayed at work (Tr.
25). When asked why he not nentioned his "unfavorable testinony"
al l egation, he responded "I didn't think it was necessary" (Tr.
26) .

M. Pel ehac stated that the respondent was attenpting to
establish that the accident victim Paul Bandish, had violated a
safety procedure when he was injured and that his injuries were
the result of his violation. M. Pel ehac believed that the
respondent refused to pay himfor the extra hours in question
because "because | couldn't give testinony to the fact to say
that he was doi ng sonething wong" (Tr. 27). M. Pel ehac
confirmed that no one from management ever suggested or inferred
that he should testify "one way or the other" (Tr. 28).

M. Pel ehac did not believe that M. Bandish viol ated any
safety rules, and he stated that he (Pelehac) was only a trainee
and that M. Bandish was training himto take his job. M.

Pel ehac stated that he had no idea why the respondent nmmy have
taken the position that M. Bandi sh nmay have violated a
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safety rule and caused the accident (Tr. 28). He further
expl ained as follows at (Tr. 28-29):

A. In the investigation they kept saying like, you're
sure he didn't do this, you' re sure he didn't do that,
you're sure he didn't hit this thing with a hamer

i nstead of doing it the proper way. And | said, no.
They kept inferring, did he hit this with a hamrer, did
he hit this with a hamrer.

JUDGE KOUTRAS: Okay.

A. And | said no.

JUDGE KOUTRAS: Who?

A. Lou in particular said that several tines.

JUDGE KOUTRAS: How about during the investigation on
the 25th and the 26th by the MSHA and State people? Did
those inspectors or investigators ask you the sane
questions?

A. No. | don't believe they ever asked ne.
JUDGE KOUTRAS: Okay.

A. But on each day he asked me or someone from
management asked ne.

M. Pel ehac confirmed that he filed a grievance with his
foreman over the pay issue, and that after he was infornmed that
the respondent had no contractual obligation to pay him this
"ended" his grievance (Tr. 30).

M. Pel ehac confirmed that the respondent was not served
with any violations as a result of the testinony which he gave
during the accident investigation. He believed that it would be
in the respondent's best interest to try and establish that M.
Bandi sh was negligent and "that they would want me to say that he
did, in fact, do something wong which | wasn't on the job | ong
enough to know if he did sonmething wong or not" (Tr. 33). He
confirmed that no one from management ever suggested that he not
tell the truth (Tr. 34).

M. Pel ehac believed that the repeated questioning by
management was for the purpose of determ ning whether or not M.
Bandi sh may have been negligent or violated any safety rul e that
resulted in his injuries in order to nitigate the respondent’s
liability, and that he did not find this unusual (Tr. 35). Wen
asked to specify any testinony on his part that he believed would
have been danmmgi ng to the respondent, M. Pel ehac responded
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as follows (Tr. 35): "Because if M. Bandish tries to assunme at a
| ater date, which | don't believe he has yet, they would have
evidence that I, in fact, said that M. Bandish did violate a
safety rule.™

M . Pel ehac stated that he gave no testinony which would
i ndicate that M. Bandi sh violated any safety rule, and he
believed that the respondent suspended M. Bandi sh for 5 days,
effective when he returned to work, but that to his know edge,
M. Bandi sh has not returned to work since he is still recovering
fromhis injuries (Tr. 36). M. Pelehac confirmed that M.
Bandi sh contested his 5-day disciplinary suspension through
arbitration, and that he (Pelehac) testified at the arbitration
heari ng held on Novenber 13, 1989, and that the decision of the
arbitrator is still pending (Tr. 38). M. Pelehac further
confirmed that he was again questioned by the respondent during
the arbitration hearing (Tr. 38).

M. Pel ehac stated that he filed a "verbal grievance"
because he was not paid for the tinme he spent during his accident
i nvestigation questioning, and it was verbally denied when his
foreman who consi dered the grievance made a determ nation that
t he | abor- managenent contract did not provide for such paynents.
M. Pel ehac confirnmed that he did not further pursue the
grievance (Tr. 40; exhibit R 1).

Respondent's Testinmony and Evi dence

Louis Barletta, Jr., respondent’'s m ne superintendent,
testified that M. Pelehac has never filed any safety grievances
or made any safety conplaints, and that he considers himto be a
good enployee. M. Barletta stated that after being infornmed of
t he acci dent he went to the scene and observed M. Bandi sh
receiving nedical attention, and he spoke with M. Pel ehac and
two other enployees, and requested M. Pelehac to remain after
his normal work shift on January 24, 1989. M. Barletta expl ai ned
that M. Bandish's injuries did not initially appear to be
serious, but when it was later determined fromthe hospital
report that they were, MSHA and the appropriate state agency were
i nformed of the accident.

M. Barletta stated that he conducted the respondent's
accident investigation and that it began at 1:15 or 1:30 p.m,
shortly after M. Bandish was taken to the hospital, and he spent
the rest of the day on his investigation. After M. Pelehac |eft
the m ne, MSHA and the state inspectors arrived at the mne, and
M. Barletta was involved in the investigation until 9:30 p.m
that day, and it continued on January 25-27, 1989, and a few days
in February (Tr. 50). He confirned that M. Pel ehac was not
interviewed by the inspectors on January 24, and that he had
requested to go home before the inspectors arrived, and he
permtted himto leave (Tr. 50). M. Barletta stated that at the
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time he conducted his interviews up to 5:00 p.m, on January 24,
he did not believe that the accident would be investigated by
MSHA (Tr. 51).

M. Barletta stated that he investigated the accident
because it was the second serious accident in 15 years, and that
since he was the superintendent, it was his responsibility to
i nvestigate accidents, and it was inportant for himto know how
M. Bandi sh was injured. He confirnmed that in addition to M.

Pel ehac, he also interviewed dockman Dan Bail ey and barge | oader
operator Ronnie Seliga. He was not sure whether or not M. Bailey
and M. Seliga remai ned over their normal work shift hours and
stated that "I'm not positive but | know they are not paid for
the investigation unless it was on their normal shift" (Tr. 52).
He confirmed that M. Pel ehac nmade no conpl ai nts about the
accident in question (Tr. 52).

M. Barletta confirnmed that in prior instances when he has
requested to speak to miners before or after their work shifts,
they were never conpensated for their time because company policy
only requires that enployees be paid for work performed, and that
i nvestigations, counselling, matters dealing with enployee
probl enms, including discipline, are not considered to be "work
performed,"” and that no one has been conpensated for the tine
spent on such matters (Tr. 53). In response to certain bench
guestions concerning an enpl oyee's refusal to stay over and
beyond his normal work shift unless he were paid, M. Barletta
responded as follows (Tr. 53-54):

JUDGE KOUTRAS: Can | just ask one question? What

happens if an enpl oyee declines to stay? He says, |I'm
not getting paid, I'mnot staying.
, | don't believe that case ever occurred to ne.

A Wl
| could answer that if it woul d.

JUDGE KOUTRAS: Answer it in a hypothetical

A If it would, | would give thema direct work order
to make them stay.

JUDGE KOUTRAS: How can you give thema work order if
he's not going to do any work?

A. Okay.

* * * * * * *

A. It depends on the situation. It would depend on the
situation. | have had peopl e saying they couldn't stay
because they had other engagenments. Then | would talk

to themat the start of the next shift.



~1215

M. Barletta stated that an enpl oyee must report any acci dent
his shift to his supervisor prior to the end of the shift, and no
| ater than the end of the shift. An enployee nust also fill out
an accident report, and if this occurs after his normal shift,
the report is reviewed with the enpl oyee, and he may be "tagged”
to stop by the office at the end of his shift. The enpl oyee woul d
not be conpensated for his time because there are no contractua
requi renents for paynment for tinme spent investigating accidents
before or after a shift (Tr. 55).

M. Barletta testified that in Septenber, 1988, he conducted
an investigation of an incident involving an enpl oyee who was
observed wal ki ng under an unguarded belt conveyor, which resulted
in an i mm nent danger order issued by an MSHA i nspector (exhibit
R-3). He confirned that the enpl oyee was suspended for 3 days
wi t hout pay, and that during his investigation of the incident,
the enpl oyee was asked to stay after her normal work shift for 2
days. The enpl oyee stayed over for 45 minutes after her shift on
Septenber 1, and for approximately 30 minutes on Septenber 2, and
she was not conpensated for this tine (Tr. 60-61).

M. Barletta stated that on Wednesday, January 25, 1989, an
MSHA i nvestigator began his formal accident investigation, and
through a prior agreement with M. Pel ehac, he was working the
daylight shift that day. He was called out of the mne at 9:00
a.m, because the MSHA i nspector wanted to hear his accident
testimony. M. Pel ehac was questioned by the inspector,
managenment, and the mine safety conmittee, and then returned to
hi s underground job assignment (Tr. 63). That evening, M.
Pel ehac was requested to stay over because anot her MSHA speci a
i nvestigator was conming to the mne and wanted to speak with
Wi tnesses. M. Barletta stated that he inforned the inspector by
t el ephone before he arrived that M. Pel ehac was the only eye
Wi tness, and the inspector requested an opportunity to speak with
him M. Barletta then advised M. Pel ehac that he was requested
to stay at the end of his shift to testify about the accident
(Tr. 64, exhibit R 2, MSHA accident report of investigation).

M. Barletta stated that the MSHA, state, and conpany
i nvestigation continued on Thursday, January 26, and M. Pel ehac
was not interviewed that day (Tr. 65). M. Barletta confirnmed
that M. Pelehac's claimfor pay for 2 hours on January 26, is in
error, and that he confused the days, and that the correct day
for this claimshould be Friday, January 27 (Tr. 67). M.
Pel ehac' s representative confirmed that this was the case, and
that the correct day was January 27 (Tr. 68).

M. Barletta stated that M. Pel ehac requested to return to
his normal m dnight work shift, and that he worked that shift on
January 27, from12:01 a.m to 8:00 a.m M. Barletta requested
M. Pel ehac to stay over because the MSHA inspector requested

on
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that he be available for testinony that norning during the
continuing investigation. The investigation neeting was conducted
by the MSHA i nspector and special investigator, and other than
their normal onshift work time, no one was conpensated for the
time spent during the investigation because of the conpany
practice and policy pursuant to the contract that does not allow
conpensati on for people involved in accident investigations (Tr.
69) .

M. Barletta identified exhibit R4, as the list of people
who participated in the MSHA accident investigation, and the tine
sheets of the enpl oyees who were interviewed and questioned. He
confirmed that none of these enployees were paid for any tine
other than their regularly scheduled work times (Tr. 70-71).

M. Barletta confirmed that there have been other instances
when MSHA has conducted investigations and miners were questioned
after their work shift and were not conpensated, and that this
was a conmon occurrences in instances where mners have filed
safety conmplaints pursuant to section 103(g) of the Act, and
requested an MSHA investigation (Tr. 73). He stated that this
occurred on April 13, 1989, when seven hourly and sal ari ed
enpl oyees working on the mdnight shift were requested to stay
over by MSHA and state inspectors who were conducting a section
103(g) investigation, and that none of these enpl oyees were
conpensated for the tine spent during that investigation (Tr. 74,
exhibit R-5). Although sonme of the time sheets for these
enpl oyees reflects overtinme pay, he explained that "there is sone
overtime but that was for production purposes because we do not
change in the face on two or three hourly enployees in question.”
He reiterated that managenent did not pay any of these enpl oyees
for the tinme spent on the investigation, nor has it paid any
overtime for such time (Tr. 74). He al so confirned that
conpensati on has never been paid for extra tine spent on state or
conmpany investigations (Tr. 75).

When asked about M. Pelehac's belief that he was
di scri m nated agai nst because his testinony did not absolve the
respondent of liability for the accident, and whether he would
have been paid if his testinony was "favorable,” M. Barletta
responded as follows (Tr. 75-77):

A. | can't say his testinony was unfavorable. Favorable
or unfavorable, no, |I wouldn't have paid himeither
way. There was no reason to based on my policy and the
policy Consolidation Coal has. But his testinony --- |
can't do --- whoever determined it was unfavorable, |
don't know. He basically said that he saw not hing of
the accident. He turned his back and it happened. He
turned around, the man was injured.



~1217
Q M. Pelehac stated during his testinmony that you repeatedly
asked hi m about hamrering and, in essence, that you were
harassing him Could you tell us why you were aski ng hi m about
the acci dent?

A. | repeatedly asked hi mabout a hamrer. The reason
asked hi m about a hanmer, that | observed a hanmer
laying on the landing on the enpty side of the dock and
M. Pel ehac observed it too after | pointed it out to
him Qur enployees were trained not to use a hanmer to
knock down and bring them | oose while it was under
tension. M. Pelehac stated to ne on the 24th he was
informed by the victim M. Bandi sh, and another person
training him you don't ever hit it while under

t ensi on.

VWhen we | ooked --- when | say we | ooked, Consolidation
Coal Conpany, and their enployees | ooked at the

acci dent scene, there was no hamrer on the barges which
came out in the testinmony and the MSHA report. But the
concern was that when the accident scene was recreated,
the rope, the chain and the rachet assenbly al

functi oned properly.

And | ater on that evening it was found out by Rich
Wrth, WE-R-T-H, he is a safety inspector for
managenment at Dilworth Mne, there were statenments nade
at the hospital by the victim And that's why the
guestion was asked so many tinmes. The statenents nade
at the hospital by the victimwas that he's never
screwed up, and he used other four letter words, so bad
that he beat high, he beat |ow, he beat high and
everything just blew apart. And the victimsaid ---.

* * * * * * *

A. | had a reason to question it and | continue to
guestion it.

JUDGE KOUTRAS: You suspected that the accident victim
may have beat on this thing with a hamer?

A. Yes, sir.

On cross-exam nation, M. Barletta stated that he requested
M. Pelehac to stay over his normal work shift hours on one day
for his own investigation, and for 2 days for MSHA's
i nvestigation. \Wen asked whether he makes it clear to an
enpl oyee that such requests are a "direct work order," M.
Barl etta responded that this is not needed because "our enployees
shoul d be responsi bl e enough that they will do what they are
told" (Tr. 78).
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M. Barletta reviewed the tine sheets of Tuesday, January 24,
1989, for M. Pelehac, M. Bailey, and M. Seliga, and he
expl ained the entries made (Tr. 78-80, exhibit R-4). He confirned
that he shut the dock loading facility down when the acci dent
occurred in order to investigate it and to prevent further
accidents (Tr. 81). He also confirned that he probably ordered a
foreman to tell M. Pel ehac that he was requested by MSHA to stay
over on January 25 and 27, for the investigation (Tr. 82).

M. Barletta confirmed that the accident occurred at
approximately 1:00 p.m, on January 24, and he, rather than MSHA
requested M. Pelehac to stay over beyond his normal quitting
time at 2:15 p.m (Tr. 85). In response to further questions on
direct, M. Barletta confirmed that M. Pel ehac performed no work
in his job classification after his normal work shift ended on
January 24, but that M. Bailey, who was asked to work a double
shift for an enpl oyee who was absent, worked in his own job
classification for nine and three-quarter hours during the entire
shift. M. Barletta stated that in the course of the
i nvestigation, sone of the witnesses were interviewed during
their work shifts and were paid, including M. Pelehac who was
call ed out of the mne on the norning of January 25, and that
this was anal ogous to M. Bailey being paid when he was
interviewed while working a double shift. Wth regard to M.
Seliga, who was scheduled to work overtime every day of the week
of January 23, although he was required to performhis work, he
did not do so because the facility was shutdown, and he was not
present to be interviewed (Tr. 86-88).

In response to questions concerning the tinme sheets and
hours recorded for M. Pelehac, M. Bailey, and M. Seliga, M.
Barletta further explained the tinme entries. He stated that M.
Bail ey's participation in the accident investigation consunmed
approximately 30 minutes, and M. Seliga consunmed approxinmately 5
to 10 m nutes because he observed nothing at the tinme of the
accident. He further stated that M. Bailey and M. Seliga were
both perform ng work during his investigation, but that M.

Pel ehac stayed with him (Barletta) for 3-1/2 hours while trying
to resolve how the accident occurred. M. Barletta could not
explain why M. Pelehac's tinme sheet for January 24, showed an
entry for 3 hours overtine, and was then scratched out and
initialed by the individual who signed the sheet (Tr. 89-102).

M. Pelehac was recalled in rebuttal, and he testified that
on the afternoon of the accident on January 24, 1989, from 2: 15
p.m until 5:00 p.m, no coal was | oaded on the barges. He stated
that M. Bailey and M. Seliga were present with him M.
Barl etta, and other managenent personnel during the questioning
of the barge specialist which took place until he went honme at
5:45 p.m M. Pelehac stated that he assisted in carrying out the
accident victimon a stretcher, and M. Bailey and M. Seliga
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were assigned no other work duties, and he did not observe them
doi ng any work. He further confirmed that no one did any work
and that "everything was left alone just the way it was, | guess,
to preserve the evidence so the barge specialist fromdCariton
could cone up and look at it." M. Bailey and M. Seliga were
with himthe entire tinme "in a group" (Tr. 112-113).

Conpl ai nant' s Argunents

In his closing argunents at the hearing, the conplainant's
representative argued that M. Barletta's testinony reflects that
M. Bailey and M. Seliga, two enployees who were involved in the
accident investigation, were conpensated for their tinme, but that
t he conpl ai nant was not. The conpl ai nant concl uded t hat he was
di scri m nated agai nst because he did not supply the testinony the
respondent was seeking with respect to the enpl oyee who was
i njured. Conpl ai nant asserted that he was repeatedly questioned
by the respondent's managenent in an effort to have hi msay that
the injured enpl oyee caused the accident by beating on the
pelican hook with a hamrer.

The conpl ai nant further argued that the respondent failed to
provi de a satisfactory explanation as to why the other two
enpl oyees (Bailey and Seliga) were paid, or why the conplainant's
time sheet on the day of the accident initially reflected 3 hours
of overtine, and then subsequently marked out. He al so pointed
out that the conplainant testified that M. Bailey and M. Seliga
were with himthe entire tinme on the day of the accident (Tr.
114-118).

In a posthearing brief filed on his behalf by counsel who
entered a simultaneous appearance when they filed the brief,
conpl ai nant asserts that he had been ordered in the past to
remai n past the end of his workshift by supervisors, but that the
3 days in question were the only tinmes that he had ever been
ordered to remain past the end of his workshift and received no
overtime pay compensation

The conpl ai nant points out that M. Bailey and M. Seliga
al so remai ned past the end of their shifts to assist in the
acci dent investigation of January 24, 1989, and were conpensated
in overtinme wages for their tine. Conplainant asserts that the
respondent never offered a plausible explanation for this
di sparate treatnment, and the fact that the respondent repeatedly
and unsuccessfully tried to elicit testinmony and information from
himthat the accident victim through his own negligence, had
caused the acci dent becones extrenely rel evant.

The conpl ai nant argues that section 105(c) of the Act
protects mners against retaliation by mne operators for their
exercise of safety rights protected under the Act, and that
section 105(c)(1) specifically protects a mner who "has
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testified or is about to testify" in any proceeding "under or
related to this chapter” or one who has exercised "any statutory
right afforded by this chapter.” Conplainant asserts that it is
undi sputed that he was interviewed by MSHA i nspectors, and that
he assisted in the investigation and provided information to MSHA
during its investigation of the January 24, 1989, accident.
Conpl ai nant takes the position that such participation on his
part is akin to delivering testinony in an MSHA proceeding and is
clearly one of the statutory rights afforded by the Act.

Citing several NLRB decisions under the Labor Managenment
Rel ati ons Act, the conpl ai nant asserts that the NLRB has
consistently held that participation and assistance in NLRB
i nvestigations by an enpl oyee, even when such enpl oyee has not
actually filed charges or testified in any fornmal proceedings, is
protected activity which an enployer may not retaliate against in
any way, whether through disciplinary action or failure to pay
proper wages. Conplai nant concludes that it is clear that he
engaged in protected activities under the Act when he stayed past
the end of his shift on the 3 days in question to assist in the
i nvestigation of the January 24, 1989, accident.

The conpl ai nant mai ntains that he exercised his protected
rights by submitting to the interviews during the course of the
acci dent investigation, and that the respondent was aware of the
exerci se of those rights but refused to pay himfor the hours he
remai ned at the mne despite the fact that it had ordered himto
remain at work to assist in the investigation. Conplainant
concl udes that the respondent's refusal to pay himoverti me wages
was an act of discrimnation because there was no legitimte
busi ness reason not to do so.

Conpl ai nant argues that the cooperation of witnesses in
accident investigations is essential for proper admnistration
and enforcenent of the Act, and he concludes that the refusal of
the respondent to pay himfor his tinme discourages w tness
cooperation and constitutes discrimnmnation and inpairs
enforcenent of the Act.

Conpl ai nant cites a West Virginia Supreme Court of Appeals
decision in Carpenter v. Mller, 325 S.E. 2d 123 (1984),
involving a state law simlar to section 105(c)(1) of the Act.
Conpl ai nant asserts that the court held that the w thhol ding of
conpensati on by enployers froma mner who testifies at a m ne
safety proceeding is a formof discrimnation prohibited by the
statute, and that coal conmpanies were required to fully
conpensate each m ner whose pay was docked on days they testified
in a mne safety proceeding.

Conpl ai nant al so cites a decision by Conmnm ssion Judge
W 1liam Fauver in Joseph G DeLisio v. Mathies Coal Conpany, 11
FMBHRC 2353 (Novenber 1989), holding that the failure by a
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m ne operator to pay a nminer the difference between his regular
daily wage and the $30 statutory witness fee he received for
appearing as a subpoenaed witness on behalf of MSHA in a
Conmi ssi on proceedi ng constituted a violation of section 105(c)
of the Act. In that case, Judge Fauver held that the operator's
refusal to pay the wages of the mner who testified against it at
the hearing, while at the sanme tine paying the wages of other

m ner witnesses who testified on its behal f, constituted
discrimnatory treatnent of witnesses in violation of the Act.

The conpl ai nant concl udes that the public policy in the Act
favors far ranging enforcenment of its provisions, and that one
manner of enhancing enforcenment is the ability to interview
enpl oyees/ wi tnesses who will provide first hand information about
the cause and circumstances surroundi ng m ne accidents. The
conpl ainant believes it is clear that if a w tness/enployee nust
remain on the mne site after he has conpleted a full work shift
in order to be accessible to MSHA investigators, that there wl|l
be less incentive for himto remain at the mne site if he nust
gi ve up several hours of his free tinme w thout receiving any
conpensation after having conpleted a full work shift, and that
this obviously undercuts the public policy enbodied in the Act.

Respondent's Argunents

In his closing oral argunents, the respondent's counse
asserted that the conpl ai nant has not establish that he engaged
in any protective activity under the Act, nade no safety
conpl aint, and that the respondent took no adverse action agai nst
hi m because of any protected activity on his part on January 24,
1989. Wth regard to the other 2 days, counsel asserted that the
accident investigation was an official MSHA investigation, that
the respondent was not in charge, and that the MSHA inspectors
requested that the conplai nant be present for testinmony. Counse
concl uded that the conplainant has failed to establish any
adverse nmotive by the respondent, and has not established that he
was treated any differently than any other enployee.

Counsel further asserted that the work tine sheets show that
the union has paid its safety commtteenen for union business
during the accident investigation, while the respondent did not.
Counsel suggested that the union could have paid the conpl ai nant
for his tinme, and that in the event the respondent paid him his
testi mony woul d have been suspect because sonmeone coul d poi nt out
that he was paid to give favorable testinony for the respondent.
Counsel pointed out that the respondent does not even conpensate
foremen or managenent personnel for staying over during an
accident investigation.



~1222

Counsel asserted that any protected activity pursuant to the Act
nmust be in connection with conplaints to MSHA, nine management,
or to the union, and that the conpl ai nant has not shown that he
engaged in this kind of activity (Tr. 120-124).

Fi ndi ngs and Concl usi ons

In order to establish a prina facie case of discrimnation
under section 105(c) of the Mne Act, a conplaining mner bears
t he burden of production and proof to establish (1) that he
engaged in protected activity and (2) that the adverse action
conpl ai ned of was notivated in any part by that activity.
Secretary on behal f of Pasula v. Consolidation Coal Conpany, 2
FMSHRC 2768 (1980), rev'd on other grounds sub nom Consolidation
Coal Conpany v. Marshall, 663 F.2d 1211 (3d Cir. 1981); Secretary
on behalf of Robinette v. United Castle Coal Conpany, 3 FMSHRC
803 (1981); Secretary on behalf of Jenkins v. Hecla-Day M nes
Corporation, 6 FMSHRC 1842 (1984); Secretary on behalf of Chacon
v. Phel ps Dodge Corp., 3 FMSHRC 2508, 2510-2511 (Novenber 1981),
rev'd on other grounds sub nom Donovan v. Phel ps Dodge Corp.
709 F.2d 86 (D.C. Cir. 1983). The operator may rebut the prim
facie case by showi ng either that no protected activity occurred
or that the adverse action was in no way notivated by protected
activity. If an operator cannot rebut the prim facie case in
this manner it may nevertheless affirmatively defend by proving
that it was also notivated by the miner's unprotected activities
al one. The operator bears the burden of proof with regard to the
affirmati ve defense. Haro v. Magma Copper Conpany, 4 FMSHRC 1935
(1982). The ultimate burden of persuasion does not shift fromthe
conpl ai nant. Robi nette, supra. See also Boich v. FMSHRC, 719 F.2d
194 (6th Cir. 1983); and Donovan v. Stafford Construction
Conmpany, No. 83-1566 D.C. Cir. (April 20, 1984)
(specifically-approving the Comm ssion's Pasul a- Robi nette test).
See also NLRB v. Transportation Managenment Corporation, __ U.S.
___, 76 L.ed.2d 667 (1983), where the Supreme Court approved the
NLRB's virtually identical analysis for discrinmnation cases
ari sing under the National Labor Rel ations Act.

Direct evidence of actual discrimnatory notive is rare.
Short of such evidence, illegal notive may be established if the
facts support a reasonable inference of discrimnatory intent.
Secretary on behal f of Chacon v. Phel ps Dodge corp., 3 FMSHRC
2508, 2510-11 (Novenmber 1981), rev'd on other grounds sub nom
Donovan v. Phel ps Dodge Corp., 709 F.2d 86 (D.C. Cir. 1983);
Samons v. M ne Services Co., 6 FMSHRC 1391, 1398-99 (June 1984).
As the Eight Circuit anal ogously stated with regard to
di scrimnation cases arising under the National Labor Rel ations
Act in NLRB v. Melrose Processing Co., 351 F.2d 693, 698 (8th
Cir. 1965):
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It would i ndeed be the unusual case in which the |ink between the
di scharge and the [protected] activity could be supplied
exclusively by direct evidence. Intent is subjective and in many
cases the discrimnation can be proven only by the use of
circunstantial evidence. Furthernore, in analyzing the evidence,
circunstantial or direct, the [NLRB] is free to draw any
reasonabl e i nferences.

Circunstantial indicia of discrimnatory intent by a mne
operat or against a conplaining mner include the follow ng:
know edge by the operator of the miner's protected activities;
hostility towards the mner because of his protected activity,;
coi ncidence in tinme between the protected activity and the
adverse action conpl ained of; and di sparate treatment of the
conpl ai ning m ner by the operator

The record in this case establishes that while in the course
of his regularly schedul ed work duties on January 24, 1989, the
conpl ai nant was a witness to a serious, non-fatal injury accident
i nvol ving M. Paul Bandish, a fellow mner. Although the
conpl ainant's normal quitting time was 2:15 p.m, mne
superintendent Barletta requested himto stay at the mne in
order to be interviewed by the respondent about the accident. At
the conclusion of the interviews, the conplainant was rel eased
fromwork at 5:45 p.m The follow ng day, January 25, 1989, the
conpl ai nant was again notified by the respondent that he had to
remain at the mne in order to be interviewed by the respondent
and State and Federal mne inspectors who were conducting an
acci dent investigation. He was again interviewed and was not
rel eased to go honme until after 6:00 p.m His normal work shift
on this day ended at 4:00 p.m On January 27, 1989, the
conpl ai nant was again required to stay after conpleting his work
shift, to be interviewed by the respondent and government m ne
i nspectors, and he was not released to go honme unti
approximately 2 hours |ater

The conpl ai nant spent approxi mtely 7-1/2 hours past his
normal work times during a 3-day period while being interviewed
as part of the accident investigations conducted by the
respondent and State and Federal mine inspectors. Superintendent
Barletta confirned that if the conplainant had declined to stay
and nmake hinsel f available for the investigations he would have
given hima direct work order to stay. Under the circumstances,
conclude and find that the conplainant's staying over beyond his
normal work shifts on the days in question was involuntary.
Despite his involuntary presence at the nmine, the respondent
refused to pay the conpl ai nant the overtinme wages he woul d
normally be entitled to if he had remai ned and worked. These
wages woul d have been $171. 64.

The parties agreed that although the applicable
UMMV managenent bargai ni ng agreenent allows for conpensation for
safety
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conmitteenen in connection with a fatality, mne explosion, or

di saster inquiry, it does not allow or provide for conpensation
for mners who participate in accident investigations which take
pl ace after their normal working shifts (Tr. 102-102).
Conpl ai nant's representative confirmed that in the event the
union initiates the investigation, i.e., pursuant to section
103(g) of the Act, a mner may be nade an "enpl oyee" of the union
for purposes of the investigation, and he woul d be conpensated by
the union for the tine spent on the investigation (Tr. 103-104).
This was not done in this case because the union did not initiate
t he accident investigation in question (Tr. 104).

The respondent contended that in this case, the union could
have pl aced the conpl ai nant on uni on busi ness and paid himfor
his time after his normal work shift, as it did in the case of
the safety committeenen who participated in the investigation
but that it did not do so (Tr. 105). The respondent confirned
that in the event of an MSHA investigation with respect to a
union initiated section 103(g) conplaint, an enployee who is
the clock™ is nmade available to the inspectors (Tr. 106). M.
Barletta confirnmed that if an inspector requests access to an
enpl oyee during his work shift, the enployee is made avail able to
the inspector, and if the request is made by the inspector after
the enpl oyee's work shift, managenent will notify the enpl oyee
that the inspector wishes to see himand will request the
enpl oyee to stay over (Tr. 107-108).

on

The conpl ai nant asserts that he had been ordered in the past
to remain past the end of his workshift by supervisors, but that
the 3 days in question were the only tinmes he had been ordered to
remain and received no overtinme pay. Wile this may be true, the
conpl ai nant conceded that he had never previously been involved
in an accident investigation and had never been asked to stay
over to participate in such an investigation. He al so conceded
that when he was asked to stay over in the past, he was paid
overtime for work which he performed, and that at no previous
time during his enploynent with the respondent was he ever asked
to stay and did not performhis normal work duties (Tr. 12, 16).
The conpl ai nant has stipul ated that he perfornmed no work in his
job classification on the 3 days that he stayed over to
participate in the accident investigation.

The Protected Activity

Section 105(c)(1) of the Mne Act provides in pertinent part
as follows:

(c)(1) No person shall discharge or in any manner

di scri mi nate agai nst or cause to be discharged or cause
di scrim nation against or otherwise interfere with the
exercise of the statutory rights of any miner * * *
because such mner * * * has filed or nmade a conpl ai nt
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under or related to this Act * * * or because such miner * * *
has instituted or caused to be instituted any proceedi ng under or
related to this Act or has testified or is about to testify in
any such proceedi ng, or because of the exercise by such mner * * *
of any statutory right afforded by this Act.

A threshold determination to be made in this case is whether
or not M. Pel ehac was engaged in any protected activity at the
time of the alleged discrimnatory act. The all eged
discrimnatory act is the failure by the respondent to conpensate
M. Pelehac for the extra tinme he spent answering questions and
giving information in connection with the accident investigation
M. Pel ehac clains that the respondent refused to pay hi m because
he failed to give favorable testinmony absol ving the respondent of
responsi bility for the accident.

In Donovan v. Stafford Construction Conpany, 732 F.2d 954
(D.C. Cir. 1984), the court held that an enpl oyee was protected
by the Mne Act against retaliation for providing testinony in
connection with an MSHA investigati on concerning a discrimnation
conplaint filed by a miner. The court took a broad view of
section 105(c) of the Act, and stated as follows at 732 F.2d 959:

There can be little doubt that an enployee's right to
testify freely in mne safety proceedi ngs enconpasses
the giving of statements to MSHA personnel conducting
prelimnary investigations. * * * Although a litera
readi ng of the statute might indicate that a discharge
is illegal only if the enployee has testified or is
about to testify against the enployer, we decline to
adopt such a hypertechni cal and purpose-defeating
interpretation. Instead, we hold that an enpl oyee's
refusal to agree to provide MSHA investigators with
testinmony that the enployee in good faith believes to
be false is protected activity, regardl ess of whether
the enpl oyee eventual |y happens to be asked for a
stat ement.

In Elias Mses v. Wiitley Devel opnment Corporation, 4 FMSHRC
1475 (August 1982), the Comnri ssion held that the coercive
i nterrogation, harassnment, and subsequent discharge of a niner
suspected of reporting an accident to MSHA was di scrimnatory and
constituted a violation of section 105(c)(1) of the Act. The
Commi ssi on found that discrimnation based upon a suspicion or
belief that a miner has engaged in protected activity, even
t hough, in fact, he has not, is proscribed by section 105(c)(1).
The Comnmi ssion stated in relevant part as follows at 4 FMSHRC
1478- 1479:

We find that anong the "nore subtle forms of
interference" are coercive interrogati on and harassnent
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over the exercise of protected rights. A natural result of such
practices may be to instill in the minds of enployees fear of
reprisal or discrimnation. Such actions may not only chill the
exercise of protected rights by the directly affected mners, but
may al so cause other miners, who wish to avoid simlar treatnent,
to refrain fromasserting their rights. This result is at odds
with the goal of encouraging mner participation in enforcenent
of the Mne Act. We therefore conclude that coercive
i nterrogati on and harassment over the exercise of protected
rights is prohibited by section 105(c)(1) of the Act.8

In the footnote noted at 4 FMSHRC 1479, the Conm ssion
stated as foll ows:

This is not to say that an operator nmay never question
or conment upon a mner's exercise of a protected
right. Such question or comrent may be i nnocuous or
even necessary to address a safety or health problem
and, therefore, would not ampunt to coercive

i nterrogation or harassnent. Whether an operator's
actions are proscribed by the Mne Act nust be

determ ned by what is said and done, and by the

ci rcunmst ances surroundi ng the words and acti ons.
(Enmphasi s added).

I n upholding the judge's finding of discrimnation, the
Commi ssi on concl uded that the persistence with which the subject
of Mopses' supposed accident reporting was raised by the operator
and the accusatory manner in which it was done, could logically
result in a fear of reprisal and a reluctance by Mses to
exercise his rights in the future, and therefore constituted
prohi bited interference under section 105(c)(1).

In Joseph G DeLisio v. Mathies Coal Conmpany, 11 FMSHRC 2353
(Novenber 1989), Conm ssion Judge W Iliam Fauver held that the
wi t hhol ding of a mner's wages froma mner who is subpoenaed to
testify at a hearing before a Comni ssion judge on behal f of MSHA
and against a mne operator was discrimnatory. Judge Fauver took
a broad view of section 105(c) of the Act and held that it
prohi bits "any manner" of discrimnation. Wth regard to the m ne
operator's discrimnatory notive in refusing to pay DelLisio the
di fference between his regular daily wages and the w tness fee
pai d by MSHA, Judge Fauver found that the refusal by the m ne
operator to pay wages to Delisio, who was an opposition witness,
while at the sane tinme paying the wages of the witnesses who
testified on behalf of the operator, was discrinmnatory on its
face and required no further exam nation of the operator's
di scrimnatory notive.
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In the instant case, the evidence establishes that M. Pel ehac
made no safety conplaints to mne managenent or to MSHA, and
there is no evidence that he refused to performany job tasks
because of any safety concerns, or that he reported or conpl ai ned
about the accident. He was sinply required to remai n beyond his
normal work shift in order to testify or give information about
the acci dent which he purportedly w tnessed.

The respondent's assertion that M. Pelehac's protected
rights under the Act are limted to safety conplaints is
rejected. The applicable case law clearly established that the
protections afforded mners in the exercise of their rights
pursuant to the Act nmust be broadly construed. Section 105(c) (1)
of the Act prohibits a mne operator fromdiscrimnating agai nst
a mner because he has testified in any proceeding related to the
Act .

Section 103(a) of the Act requires the Secretary of Labor
(MSHA) to investigate a mne accident to deternmine its cause, and
to determ ne whether a mine operator has violated any mandatory
safety or health standard. Section 103(d) of the Act requires a
m ne operator to |likew se investigate all mne accidents to
determ ne the cause and neans of preventing a recurrence. The
operator is also required to retain all accident investigation
i nformati on and records and to nake them avail able to MSHA, and
section 103(j) requires the operator to prevent the destruction
of any evidence which would assist in investigating the cause of
an acci dent.

Section 103(b) of the Act authorizes the Secretary to hold a
public hearing, after notice, and to subpoena w tnesses to
testify in connection with an accident investigation. In this
case, although the testinony of M. Pel ehac was not presented at
any formal public hearing, and he was not subpoenaed, the
i nformati on sought to be elicited fromhimin connection with the
acci dent was part of the fact finding i nquires being conducted by
m ne managenent and the MSHA i nspectors pursuant to their
obl i gati ons under sections 103(a), (d), and (j) of the Act.

In view of the foregoing, |I conclude and find that the
accident investigations in question were proceedings related to
the Act and that M. Pelehac's participation in those
i nvestigations as a witness to the accident was a protected
activity within the neaning and intent of section 105(c)(1) of
the Act, Donovan v. Stafford Construction Conmpany, supra.
further conclude and find that the respondent is prohibited from
interfering with this activity on the part of M. Pelehac, and is
prohi bited from harassing, intimdating, or otherw se inpeding
M. Pelehac's participation in these kinds of accident
i nvestigations or inquiries.
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The Respondent's All eged Discrimnatory Actions

M. Pel ehac confirnmed that he had worked overtine on an
intermttent basis while enployed with the respondent and that he
was al ways paid for this work. He apparently assumed that he
woul d be paid when he was asked to stay beyond his nornmal work
shift on the 3 days in question, even though he conceded that he
performed no work in his regulation job classification during
this time. | take note of the fact that at the time M. Pel ehac
filed his complaint with MSHA he did not allege that the
respondent refused to pay hi m because he gave unfavorabl e
testinony. He explained that he did not do so because he did not
believe it was necessary, and during the hearing he asserted that
the respondent refused to pay him because he could not testify
that the accident victim (Bandi sh) had done anythi ng wong, or
that the accident was the result of his own negligence. | also
take note of the fact that M. Pelehac filed a grievance for
overtime pay, but it was apparently not pursued further because
he had no contractual right to be paid for time spent away from
his regular work duties (exhibit R-1).

In order to prevail in this case, there nmust be sone
credi bl e showi ng by the conplainant that the refusal by the
respondent to conpensate himfor the extra time spent in the
accident inquiries was notivated by its desire to punish himor
retaliate agai nst him because of his alleged failure to give
favorabl e testinony on behal f of the respondent. Such a show ng
may be established by direct evidence, or by circunstantia
evi dence establishing a strong and unrebutted i nference of
di scrimnatory notive. In the Elias Mbses case, the Conmi ssion
held that a mine operator's coercive and harassing interrogation
of a mner to support its suspicion that he had reported an
accident to MSHA was discrimnatory. In the Joseph G DelLisio
case, supra, Judge Fauver found that the refusal by the mne
operator to pay himfor his tine as an opposition witness, while
at the sane tinme paying w tnesses who appeared on behal f of the
operator, was discrimnatory on its face

Al though it is clear that M. Pelehac filed no safety
conplaints or reported the accident, he is protected agai nst any
har assi ng and coercive interrogations of the kind found by the
Commi ssion to be discrimnatory in Elias Moses. Wth regard to
the application of the DeLisio decision to the facts of this
case, | take note of the fact that Delisio was subpoenaed as an
adverse witness by MSHA to testify against the operator in a
hearing before a Comm ssion judge involving an alleged violation
of a mandatory safety standard. In the instant case, M. Pel ehac
was but one of several enployees who were interviewed and gave
information or "testinmony" regarding the accident, and I find no
support for any conclusion that any of these enpl oyees were
"adverse" witnesses. The record reflects that the accident
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i nvestigation revealed no violations on the part of the
respondent which woul d have contributed to the cause of the
accident, and M. Barletta testified credibly that he could not
conclude that the information given by M. Pelehac during the
accident inquiries was "unfavorable” to the respondent because he
basically testified that he did not actually see the acci dent
because he had his back turned at the time that it occurred and
that when he turned around he saw that M. Bandi sh was injured
(Tr. 75).

M. Pel ehac believed that his failure to exonerate the
respondent of any fault or liability for the accident was "the
damagi ng testinony" which served as the basis for the
respondent's refusal to pay himfor the extra time in question
However, as noted earlier, the MSHA accident investigation
reveal ed no violations on the part of the respondent which may
have contributed to the cause of the accident, and M. Pel ehac
conceded that his questioning by m ne managenent with respect to
the accident victins purported negligence and possible violation
of conpany safety rules was not unusual. Further, as previously
noted, M. Pelehac agreed that m ne management at no time ever
suggested that he not tell the truth about what he knew about the
accident. Although M. Pel ehac believed that it would be in the
best interest of the respondent to establish that M. Bandi sh was
negl i gent, he nonethel ess agreed that it was not unusual for the
respondent to attenpt to mitigate its liability in the event it
were sued by M. Bandish, and that he woul d probably do the sanme
thing if he were sued.

M. Pel ehac asserted that the respondent "repeatedly"”
questioned himduring the course of the accident inquiries, as
well as in the course of the grievance hearing involving the
respondent's disciplinary action against M. Bandish. M. Pel ehac
suggested that he was "hounded" by the respondent in its attenpts
to elicit testinmony fromhimto support the respondent's beli ef
that M. Bandi sh was negligent and caused the accident by
striking the piece of equipnent which injured himw th a hamrer.

Superintendent Barletta confirnmed that he repeatedly asked
M. Pel ehac about M. Bandi sh's possible use of a hanmer because
he had reason to believe that M. Bandi sh may have used a hammer
to beat on the piece of equi pnent which blew apart and struck him
in the head. Although MSHA' s accident report contains infornmation
that M. Bandish did not have a hamer in his possessi on when he
was | ast observed by M. Pel ehac, the report also reflects a
statement by a conpany safety inspector that during a
conversation with M. Bandish at the hospital on the day of the
accident, M. Bandish informed the inspector that he used a
hamrer to beat on the piece of equipnment in question "when all of
a sudden everything let |oose" (exhibit R 2, pg. 7). In these
ci rcunstances, and given the fact that the respondent had an
obligation to ascertain the cause of the accident, and to prevent
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a recurrence in the future, | find nothing unusual or
unreasonable in M. Barletta's pursuing the question of the
possi bl e use of the hamrer by M. Bandish. | also find nothing

unusual or unreasonable in the respondent's attenpts to mitigate
its liability by pursuing this question with M. Pel ehac, the
only other person at the inmedi ate scene of the accident at the
time M. Bandi sh was injured.

During the course of the hearing, M. Pelehac's
representative confirnmed that there was no transcript of the
testimony given during the arbitration hearing in connection with
M. Bandish's grievance. The transcript of M. Pelehac's
testinony in connection with MSHA s accident investigation, if it
exi sts, was not produced or offered by any of the parties in this
proceeding, and it is not a matter of record in this case. Under
the circunstances, | have no basis for concluding that M.

Pel ehac was "hounded" because the respondent "repeatedly"

guesti oned hi mabout M. Bandish's use of a hamer. Although M.
Pel ehac testified that M. Barletta or someone from nmanagenent
guestioned himeach day as to whether or not M. Bandi sh may have
struck the equipnment with a hammer, and that M. Barletta in
particul ar asked hi mabout this "several tines,"” |I find no

credi ble or probative evidence to support any concl usion that the
respondent's questioning of M. Pelehac was coercive, or that it
constituted harassnent of M. Pel ehac, or an attenpt by the
respondent to intimdate him To the contrary, based on the
record in this case, | cannot conclude that the respondent's
qgquestioning of M. Pelehac, and its request that he remain beyond
his normal work shift to make hinmself available to mne
managenment and the inspectors investigating the accident was
anyt hi ng other than a bona-fide good faith effort on the part of
the respondent to ascertain all of the facts in connection with
the accident in question.

The All eged Di sparate Treatnent of M. Pel ehac

There is no evidence in this case that nm ne managenent
harbored any ill towards M. Pel ehac, and he agreed that no one
ever suggested that he not tell the truth during the course of
the accident investigations. Superintendent Barletta considered
M. Pel ehac to be a good enployee, and the record reflects that
he granted M. Pelehac's request to | eave the nine on January 24,
after the accident was reported, and before the arrival of an
MSHA acci dent investigator. M. Barletta al so accormbdated M.

Pel ehac by agreeing to certain changes in his work shifts during
the accident inquiries (Tr. 62). Although M. Barletta indicated
that he woul d have issued a direct order to M. Pelehac to remain
at the mine if he had refused to do so, he also indicated that if
an enpl oyee advi sed himthat he could not stay because he had

ot her engagenents, he would talk to himat the beginning of his
next shift. M. Barletta confirmed that during a prior MSHA

i nvestigation on April 17, 1989, one of his
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enpl oyees, Bobby Cl ark, went honme because he did not want to get

i nvolved in the investigation, and he was interviewed a week

| ater by the inspector at the beginning of his shift (Tr. 109,
exhibit R5). In this case, there is no evidence that M. Pel ehac
requested to go honme at the end of his work shifts, and was

ref used.

The parties are in agreenment that the applicable bargaining
agreenent does not provide for conpensation for the extra tine
spent by miners on matters dealing with accident investigations.
The record al so establishes that in the absence of any
contractual obligation to conpensate mners for time spent on
matters other than work, the respondent has a policy of not
conpensating nmners for any time spent beyond their normal work
shift on such matters as counselling, disciplinary problens, and
accident investigations. |If an enployee is required to remain at
the mne after his normal work shift to give information, or to
otherwi se participate in the fact-finding process with respect to
these matters, he is not paid for his time. However, if an
enpl oyee is called out of the mine during his normal work shift
to give information during an accident investigation, or is
interviewed during his shift at his work location, he continues
to receive his regular pay even though he is not perform ng any
wor k.

M. Barletta's credible testinony establishes that those
enpl oyees interviewed during their normal work shifts, including
M. Pel ehac, were paid for their regular shift. Wth regard to
the respondent's failure to pay M. Pelehac for the tinme spent on
an investigation beyond his normally schedul ed work shift, M.
Barletta's credible testinony further establishes that in the
absence of any contractual obligation to do so, the respondent
has not conpensated ot her enpl oyees who were required to stay
beyond their normal work shifts in order to participate in an
accident investigation or simlar inquiries dealing with enployee
safety and disciplinary matter

M. Barletta testified that in April, 1989, seven enpl oyees
were asked to stay beyond their normal work shifts by MSHA and
state m ne inspectors who were investigating a safety conpl aint,
and that none of these enployees were conpensated fromtheir
time. He also testified to an investigation which he conducted in
Sept enber, 1988, in connection with an i mm nent danger order
i ssued by MSHA involving an enpl oyee who was observed wal ki ng
under an unguarded belt conveyor. M. Barletta stated that the
enpl oyee was required to stay over her normal work shift on 2
days and that she was not conpensated for the extra time (Tr. 61
exhibits R-3 and R-5).

M. Pel ehac's allegation of disparate treatnment lies in his
assertion that hourly enployees Dani el Bailey and Ronald Seliga,
bot h of whom stayed beyond their normal work shift during the
accident inquiry on Tuesday, January 24, were paid overtinme, and
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he was not. M. Pelehac does not suggest, nor has he established,
that these individuals were paid overtime by the respondent
because they may have given "favorable"” testinmony or information.
He sinply concl udes and suggests that since M. Bailey and M.
Seliga were paid, and he was not, he was discrimnated agai nst.
In support of this argunent, M. Pelehac relies on the payroll
time records which reflects that M. Bailey was paid for 9-3/4
hours of overtine for January 24, and that M. Seliga was paid
for 3 hours of overtime that day (exhibit R-4). M. Pel ehac
points out that his time record for that day reflects that he was
initially credited for 3 hours of overtime, but that the

ti mekeeper scratched it out, and that the respondent has not
satisfactorily explained why this was done.

Superintendent Barletta testified that the initials of the
i ndi vi dual who scratched out the 3 hours of overtime on M.
Pel ehac's tinme record appears to be those of M. Pelehac's
under ground section foreman Mel Robi nson, who was | ocated 2 mles
fromthe office where the records are kept. M. Barletta
confirmed that M. Pel ehac was working on tenporary assignment at
the river barge | ocation on Monday and Tuesday, January 23 and
24, and that the outside foreman woul d have probably reported M.
Pel ehac's work tine. However, M. Barletta stated that he had no
actual know edge as to how M. Pelehac's tine nmay have been
reported, who reported it, and he did not know why M. Robi nson
may have scratched out and initialed the overtine entry nmade on
M. Pelehac's tinme record (Tr. 90-93).

M. Barletta confirned that he interviewed M. Bailey and
M. Seliga on Tuesday, January 24, and he stated that "I know
they were not paid for the investigation unless it was on their
normal shift" (Tr. 52). He further confirmed that in keeping with
conpany policy, enployees are paid their wages if they are
i nterviewed during a scheduled shift while "on the clock," but
that no enpl oyee woul d be paid for an extra time beyond his
normal shift (Tr. 69, 71). He explained that M. Seliga was paid
for 3 hours overtine on January 24 because he was schedul ed to
work 3 hours overtine that day, as well as on Mnday, January 23,
and the rest of the week |oading barges (Tr. 80). M. Bailey was
paid overtime because he was scheduled to work a doubl e shift
that day replaci ng anot her enpl oyee who was absent fromwork (Tr.
79) .

M. Barletta testified that M. Bailey's participation in
his investigation on January 24, consuned approxi mtely 30
m nutes, and that M. Seliga's participation lasted for 5 or 10
m nutes (Tr. 100). MSHA's official accident investigation report
reflects that the accident occurred at approximtely 1:55 p.m,
on January 24, and M. Barletta testified that the dock | oading
facility was shutdown for 3 hours, and that no work was perforned
by anyone during the shutdown, including M. Bailey
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and M. Seliga, but that they continued working after the
facility was reopened (Tr. 89). He testified that M. Bailey
performed work "dunping the sanpler” and sweeping the barges, and
that M. Seliga was assigned other work while his investigation
continued (Tr. 97, 101). He confirnmed that M. Seliga and M.
Bail ey were both "on the clock” during the investigation, but
that M. Pel ehac was not because his regularly schedul ed shift
ended at 2:15 p.m (Tr. 97-99). M. Barletta had no know edge
that M. Pel ehac was al so previously scheduled to work 3 hours
that day (Tr. 99).

M. Pel ehac confirmed that no coal was | oaded on the barges
from2:15 p.m wuntil 5:00 p.m, on Tuesday, January 24. He
testified that M. Seliga and M. Bailey were with himduring the
time that M. Barletta was conducting his interviews, but that he
(Pel ehac) went hone at 5:45 p.m M. Pelehac further testified
that M. Seliga and M. Bailey were not assigned any work duties
and he observed them doing no work during this tinme (Tr.

112-113).

MSHA' s acci dent report reflects that the accident was not
i mredi ately reported because it was not initially considered to
be life threatening. However, when it was | earned at
approximately 5:00 p.m, that M. Bandi sh had sustained a skul
fracture and was being transferred to another hospital for
possi bl e surgery, the mne safety supervisor notified MSHA of the
acci dent by tel ephone, and an MSHA i nspector was di spatched to
the mne to obtain facts pertaining to the accident.

M. Seliga and M. Bailey were not called to testify in this
case. Although the evidence reflects that no one may have
performed any work during the 3-hour shutdown period i mediately
following the accident, since M. Pelehac left the mne at 5:45
p.m, he would have no way of know ng whether or not M. Bailey
or M. Seliga continued to performany work while M. Barletta
was continuing his inquiry, and M. Barletta's testinony that
wor k resumed stands unrebutted. M. Seliga's time record reflects
that he was paid 3 hours of overtinme for each day of the week in
question, and this lends credence M. Barletta's testinony that
he had been previously scheduled to work overtinme and was in fact
"on the clock." M. Pelehac offered no testinony that he too was
previ ously scheduled to work 3 hours of overtine on January 24,
and in these circunstances, | find M. Barletta's testinony
explaining M. Seliga's overtine pay to be credible, particularly
in light of his unrebutted testinony that M. Seliga's interview
time only consumed 5 or 10 mnutes. Wth regard to M. Bailey's
overtime pay for January 24, M. Barletta's testinony that his
interviewwith M. Bailey only consuned 30 minutes, and that he
was schedul ed to work a double shift on January 24, is
unrebutted, and | find M. Barletta's explanation as to why he
was paid to be |ikew se credible.
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M. Barletta's investigation notes (exhibit R 4), for Wdnesday,
January 25, include a list of individuals who participated in the
MSHA and state investigations, and although M. Pelehac's nane is
i ncl uded as one of the individuals who participated in a 5:30
p.m neeting on that day, the names of M. Bailey and M. Seliga
are not included anpbng those individuals who participated in the
i nvestigation on that day. M. Pelehac did not participate in the
i nvestigation which continued on Thursday, January 26, and
al though M. Seliga and M. Bailey are |listed anong those who
were interviewed that day, there is no evidence that they were
interviewed on or off their regular work shift. Further, although
M. Pelehac's nanme is included as a "wi tness"” who participated in
the investigation on Friday, January 27, M. Seliga and M.
Bailey are not listed as participants on that day.

As noted earlier, M. Seliga and M. Bailey did not testify
inthis matter. M. Pel ehac's underground foreman, Ml Robinson
the individual who apparently signed M. Pel ehac's work
attendance and tine record, and who apparently initialed and
scratched out the entry crediting M. Pelehac with 3 hours of
overtime on January 24, did not testify. | take note of the fact
that the tinme records for M. Bailey and M. Seliga were signed
by an individual other than M. Robinson. In the absence of any
credi ble or probative evidence to the contrary, | cannot concl ude
that the deletion nade on M. Pelehac's work tinme record crossing
out the 3 hours of overtinme was the result of mne managenment's
desire to retaliate or otherwi se penalize M. Pelehac. Nor can
conclude that this deletion supports any reasonable inference of
any disparate treatment of M. Pelehac. To the contrary,
conclude and find that M. Barletta' s explanations as to why M.
Bailey and M. Seliga were paid overtinme, and M. Pel ehac was
not, is credible and plausible.

I conclude and find that the respondent has established that
it has consistently applied its policy of not conpensating its
enpl oyees by paying overtine for tinme spent on accident
i nvestigations to all of its work force. The policy is based on
the fact that the union/mnagenment agreenment does not provide for
such conmpensation. Absent any evidence of any discrimnatory
nmotive on the part of the respondent, | sinply cannot concl ude
that the record in this case supports any conclusion that its
failure to pay M. Pelehac overtine was the result of his giving
unfavorabl e testinony or information, or his failure to exonerate
the respondent fromall liability for the accident. As noted
earlier, | find no evidentiary support for any concl usion that
any information given by M. Pel ehac was unfavorable, and MSHA's
accident investigation failed to reveal any violations by the
respondent which would have contributed to the cause of the
acci dent .
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In ny view, the facts presented in this case are distinguishable
fromthose presented in the Elias Mses and Joseph DelLisio cases,
supra. In the Elias Mdses case, the mine operator indulged in
conduct which anobunted to coercive interrogation and harassnent
of a m ner suspected of reporting an accident to MSHA, and the
Conmi ssion concluded that this was a subtle formof interference
with the miner's protected rights under the Act. | find no such
conduct on the part of the respondent in this case. In the Joseph
DelLi si o case, Judge Fauver found that the withhol di ng of wages
froma mner subpoenaed by MSHA as an adverse witness to testify
agai nst a mne operator, while paying other mners who testified
on behalf of the operator was discrimnatory on its face, and
requi red no further exam nation of the operator’'s discrimnatory
motive. | sinply cannot reach such a conclusion in this case.

The conpl ai nant's assertion that the respondent’'s refusal to
pay himwas an act of discrimnation because there was no
| egiti mate busi ness reason not to pay himis rejected. The
parties agreed that the applicabl e UMW Managenent bargai ni ng
agreenent does not provide for paynent of wages for a miner's
participation in accident investigations which take place after
their normal work shift. The respondent's credi bl e and unrebutted
evidence reflects that in the absence of any contractua
obligation to conpensate a mner for the tinme spent on such
i nvestigations, conmpany policy only allows the paynment of wages
for work performed by an enpl oyee, and that pursuant to this
policy, the time spent by an enpl oyee beyond his normal work
shift participating in accident investigations, counselling
sessi ons, and enpl oyee disciplinary matters, is not considered
conpensabl e "work perforned" under the contract.

The record in this case suggests that M. Pel ehac's union
coul d have placed himon "union business" and conpensated him for
his time after his normal work shift while participating in the
accident investigations, as it apparently did in the case of the
safety conm tteenen who participated in the investigations. M.
Pel ehac conceded that this was true, but asserted that union
conpensati on was only available in a case where the union
initiates the accident investigation. In this case, although it
is true that the union did not initiate the investigation, it
woul d appear that the union nonethel ess apparently paid the
safety committeenan, but did not pay M. Pel ehac.

Absent any evidence of discrimnation within the paranmeters
of section 105(c) of the Act, it is not my function to nediate or
arbitrate the question of whether or not M. Pel ehac shoul d have
been paid for the time spent on the accident investigations.
find no statutory right to such paynent, and it seens clear from
the record that the respondent was not obliged to pay M. Pel ehac
pursuant to the bargaining agreenent, and M. Pel ehac's grievance
was apparently not pursued further because of this fact. Under
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all of these circumstances, | conclude and find that the
respondent's refusal to pay M. Pel ehac was a reasonabl e and

pl ausi bl e managenent busi ness deci sion unrelated to any

unf avorabl e or adverse information or testinony which may have
been given by M. Pelehac in the course of the accident
inquiries. In this regard, | take particular note of the

Commi ssion's decision in Bradley v. Belva Coal Conpany, 4 FMSHRC
982 (June 1982). Citing its Pasula and Chacon deci sions, the
Commi ssion stated in part as follows at 4 FMSHRC 993: "* * * Qur
function is not to pass on the w sdom or fairness of such
asserted business justifications, but rather only to determne
whet her they are credible and, if so, whether they would have
nmotivated the particular operator as clainmed."

ORDER

In view of the foregoing findings and concl usi ons, and on
the basis of a preponderance of all of the credible testinony and
evi dence adduced in this case, | conclude and find that the
conpl ai nant has failed to establish a violation of section 105(c)
of the Act. Accordingly, his complaint IS DI SM SSED, and his
clainms for relief ARE DEN ED.

CGeorge A. Koutras
Adm ni strative Law Judge



