FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

July 31, 1990
ENERGY FUELS M NI NG COVPANY, : CONTEST PROCEEDI NG
Cont est ant :
: Docket No. WEST 90-211-R
V. : G tation No. 3240559; 12/11/89

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON (MSHA)
Respondent

Raton Creek No. 2
M ne | D 05-3817

ORDER COF DI SM SSAL

Bef or e: Judge Merlin

On June 22, 1990, | issued an order stating that it was not
clear fromthe pleadings then of record whether the operator was
filing a notice of contest challenging the issuance of the
subj ect withdrawal order or was contesting the penalty assess-
ment. The parties were directed to submt further information
and to set forth their positions with respect to the tineliness
of the operator's filings.

Fromthe statenments now filed by the parties, it appears
that the notice of contest filed on May 24, 1990, was directed to
the penalty assessment~ ' -The Solicitor advises that the penalty
proposal was sent to the operator on March 7, 1990, and according
to the return receipt card was received on March 15, 1990. The
Solicitor clains the fiIinq "is untinmely and nust be dism ssed.
The operator argues the filing should be accepted.

_ Section 105(a) of the Mne Act, 30 U S.C § 815(a), provides
in pertinent part:

|f, after an inspection or investigation, t he
Secretary issues a citation or order under section 104
he shall, within a reasonable tinme after the term-
nation of such inspection or investigation, notify the
operator by certified mail of the civil penalty pro-
posed to be assessed under section 110(a) for the

! The notice of contest was filed with Conmission's Ofice

of Admnistrative Law Judges in Falls Church, Virginia. It
shoul d have been filed at Conm ssion headquarters in Washi ngton,
D.C 29 CF.R § 2700.5.
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violation cited and tha. the operator has 30 days

wi thin which to notify the Secretary that he w shes to
contest the citation or proposed assessment of penalty.
A copy of such notification shall be sent by mail to
the representative of mners in such mne. |f Wgn
30 days fromthe recei pt of the notification |ssueé y
the Secretary, the operator fails to notify the Secre-
tary that he intends to contest the citation or the
proposed assessnent of penalty, % * * the citation
and the proposed assessnent of penalty shall be deened
a final order of the Conm ssion and not subject to
review by any court or agency. * * * *

Section 2700.25 of Commi ssion regulations, 29 CF. R
§ 2700.25, states as follows:

The Secretary, by certified mail, shall notify the
operator or any other person agai nst whoma penalty is
proposed of: (a) The violation.alleged; (b) the anount
of the penalty proposed: and (c) that such person shal
have 30 days to notify the Secretary that he w shes to
contest the proposed penalty. |f within 30 days from
the receipt of the Secretary's notification of "proposed
assessment of penalty, the operator or other person
fails to notify the Secretary that he intends to con-
test the ﬁroFosed penalty, the Secretary's proposed
penalty shall be deemed to be a final order of the
Conmi ssion and shall not be subject to review by the
Conmi ssion or a court.

_ And Secti on 100.7(b2 of the Secretary of Labor's regul a-
tions, 30 CF.R § 100.7(b) reads in relevant portion:

Upon recei pt of the notice of proposed penalty,
the party charged shall have 30 days to: gl) Pay the
proposed assessnent (acceptance by MSHA of paynent
tendered by the party charged will close the case): or,
(2) notify MSHA in witing of the intention to contest
the proposed penalty. The Ofice of Assessments shal
provide a return mailing card with each notice of
proposed penalty to be used by the party charged to
request a hearing before the Federal Mne Safety and
Heal t h Revi ew Conm ssion under Section 105 of the Act.
Such a request nust be sent to the address listed on
such notification. Wen MSHA receives the notice of
contest, it shall imediately advise the Conm ssion of
such notice, and shall pronptly forward the case to the
Office of the Solicitor. No proposed penaltg whi ch has
been contested before the Comm ssion, shall be com
promsed, mtigated or settled except with the approva
of the Conmi ssion.
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(c) The fa.lure to Pay or to cowntest the proposed
penalty within 30 days of receipt of notice thereof
shall result in the prcposed penalty being deened a
final order of the Comm ssion and not subject to review
by any court or agency.

As set forth above, the operator received notice of the
proposed penalty by March 15, 1990. It took no action within
30 days. Indeed, ‘it has never sent back the return nailing card
(comonly called the "blue card") provided by MSHA to request a
hearing. ~ The notice of contest which was not filed until My 24,
1990, was 40 days | ate.

Since the operator failed to file within the statutori
prescribed time period, this case nust be dismssed. The Ac
sPecificaIIy.nandates that a penalty not contested within the
allotted period the proposed assessnent shall be deened a final
order of the Comm ssion not subject to review b ané court or
agency. Northern Aggregates Inc., 2 FMSHRC 1062 (May 1980)

(Admi ni strative Law Judge Melick). Cf. J_P__Burroughs and Sons

Inc., 3 FMBHRC 854 (April 1981); | | 7 FNMBHRC
205 (February 1985); ' Distri 2 V.
Ranger Fuel Corporation, 10 FMSHRC 612, 618 ( My 198%;3—Peabedv
Coal Conpanv, 11 FMSHRC 2068, 2092, 2093 (Cctober 1989)
(Adm ni strative Law Judge Koutras).

In this connection it nmust also be noted that a long |ine of
cases going back to the Interior Board of Mne Qperation Appeals
have held that cases contesting the issuance of a citation nust
be brought within the statutory prescribed 30 days or be dis-
mssed. Ereeman Coal Mning Corporation, 1 MSHC'1001 (1970);
Consolidation Coal Co., 1 MSHC 1029 (1972); Lsland Creek Cpnal Co

v, ne Wirkers, 1 MSHC 2143 (1979), aff'd bv the Commission, 1
FMSHRC 989 (August 1979); Amax Chemical Corn , 4 FMSHRC 1161
(June 1982%NéAdninistrative Law Judge Steffey); R '
Corp., 10 HRC 889 (July 1988? Admi ni strative Law Judge
Maurer); See Alsg, P Vv ., supra; and

Calcium 12 FMSHRC 463 (March 1990) (Administrative Law Judge
Cetti). Accordingly, the tine requirements for contesting the

i ssuance of a citation and for contesting the Benalty assessnent
whi ch appear together in section 105(a), nust be viewed as
jurisdictional. It is well settled that jurisdiction cannot be

wai ved and can be raised by the court gua sponte at any stage of
t he proceedings. LﬂsuLangQ_LbLpQLaLLdeEL_LLﬁLand__Lﬂﬁ

et al. v. compagnie des Bauxites, 456 U S. 694, 701-702 %1982 ;
At hens Cb;nunltv Hospital . Inc. v, Schweiker, 686 F.2d 9389 (D.C
Gr. 1982

The only case cited by the operator, Humphre Samples,
1 MSHC 1723 (1979), is distinguishable. It involved a conplaint
of discrimnation filed under Section 105(c) of the Act.
30 U S.C. § 815(c). The legislative history of 105(c) expressly
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provides that the tine allowed for filing a discrimnation cage
should Not be construed strictly where the filing of the com-
plaint 1s delayed under Jjustifiable circumstances. S. Rep. No.
181, 95th Cong., 1st Sess. 36 (1977), reprinted i N Senate Sub-
committee on Labor, committee on Human ReSOUrCeS, 95th Cong. 2ng
iess.f Leqi sl ative History of the Federal MineSafety and Health
ct of 1977, p. 624 (19/8). Brvani V. Dinaess M nNe Serviece

al . 9 FMSHRC N6 (Fet()ruarg/ 1987] (ATIATSTrative Lawr Fodes —=k

Broderick); Mlntosh v. Flaget Fuels, 12 FMSHRc 1151 (Hay 1990)
(Adm ni strative Law Judge Koutras).

The foregoing is dispositive. PBut it is noted that this
operator has appeared before the Comm ssion in nmany other pro-

ceedings, is represented by counsel and offers no excuses for its
t ardi ness.

In light of the foregoing, this case is D SM sse.

Paul Merlin .
Chief Adm nistrative Law Judge

Distribution:

Phillip D. Barber; Esq., Energy Fuels Mning Conpany, Wl born,
Dufford, Brown & Tooley, P.C, 1700 Broadway, Suite 1700, Denver,
CO 80290-1701 (Certified Mil)

Margaret A. Mller, Esg., Ofice of the Solicitor, u. S Depart-
ment of Labor, 1585 Federal O fice Building, 1961 Stout Street,
Denver, CO 80294 (Certified Mail)

Richard A. Minson, Esgb, One Tabor Center, 1200 17th Street,
Suite 2500, Denver, 80202 (Certified Mil)

M. Keith HIIl, Drector, Safety and Training, E.ne_rgc?/ Fuel s Coal,
Inc., P. 0. Box 449, Florence, CO 81226 (Certified Mail)

Law ence Beeman, Director, Ofice of Assessments, U S. Depart-
ment of Labor, 4015 WIson Boul evard, Arlington, VA 22203
(Hand Deliver)
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