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PETI TI ONER A.C. No. 05-03505-03572
V. Deserado M ne

VESTERN FUELS- UTAH,
I NCORPORATED,
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Appear ances: Janes B. Crawford, Esq., Ofice of the Solicitor
U. S. Departnment of Labor, Arlington, Virginia, for
the Secretary;
Karl F. Anuta, Esq., Law Ofices of Karl F. Anuta,
Bol der, Col orado, for the Respondent.

Bef ore: Judge Wei sberger

St at enment of the Case

In this case, the Secretary (Petitioner) seeks a civi
penalty for the alleged violation by the Operator (Respondent) of
30 C.F.R 0O 75.400. Pursuant to notice, the case was heard in
G enwood Spring, Col orado, on June 14, 1990. Ernesto L. Montoya
and Clete R Stephan testified for Petitioner. David G enn Casey,
Carl O Neal, and Robert Newell Hanson testified for Respondent.
Post hearing Proposed Findings of Fact and Brief were filed by
Respondent on July 26, 1990, and by Petitioner on August 10,
1990.

Stipul ations

1. The Adm nistrative Law Judge does have jurisdiction to
hear this Notice of Contest and Civil Penalty Proceedi ng under
the Federal M ne Safety and Health Act of 1977.

2. The penalty proposed will not affect Western Fuels-Utah's
ability to continue in business.
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3. The operation -- the nmine operator of Wstern Fuels-Uah --

a mediumto | arge-size mne operator producing approxi mately one
mllion tons of coal per year at this mne

4. Western Fuel s-U ah showed good faith in correcting this
cited condition that is in dispute.

5. It has been agreed that Government Exhibit No. 1 is an
aut henti c docunent, an official government record of the previous
hi story, the previous violation history of Western Fuel s-Ut ah
under the M ne Act.

Fi ndi ngs of Fact and Di scussion
l.

On August 17, 1989, in connection with an AAA | nspection
(regul ar inspection of entire mne), MSHA Inspector Ernesto L
Mont oya i ssued an order, under Section 104(d)(2) of the Federa
M ne Safety and Health Act of 1977 (the Act), alleging a
viol ation of Section 75.400, supra. In addition to contesting the
al | eged violation of 75.400, supra, Respondent argues that the
Section 104(d)(2) Order was not properly issued, as there were
i nterveni ng clean inspections between the underlying Section
104(d) (1) Wthdrawal Order issued on June 5, 1989, and the
subj ect 104(d)(2) Order issued on August 17, 1989. Specifically,
as argued at the hearing, Respondent's position that there was an
i ntervening cleaning inspection of the entire mne, is predicated
upon reference to a conbi nation of clean inspections.

According to the uncontradicted testinony of Montoya, that I
accept, he checked the MSHA Records and did not find any evidence
of clean inspections between the date of the underlying 104(d) (1)
Order, and the date Order 104(d)(2) in question was issued. He
i ndicated that the | ast conplete inspection of the subject m ne
prior to the date the 104(d)(2) Order in question was issued, was
on May 15, 1989. Montoya indicated that he spoke to anot her MSHA
I nspector, Ervin St. Louis, who infornmed himthat between the
underlying 104(d) (1) Oder and the Order in question, there were
only Section 103(i) Inspections. He concurred, on
cross-exani nation, that these inspections occurred on June 12,

22, 26, July 18, 26, and August 3, and 10. Montoya indicated that
in connection with the 103(i) Inspections that he made in the
period in question, at different tinmes he went fromboth portals
to the face at the one longwall and three devel opment sections.
He indicated that he wal ked through the mine in this period once
or twice and was able to observe " conditions in the entry,
t he roadway that we go into, . . . " (Tr. 45). He indicated that
al t hough he did not

is
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conduct an inspection on these occasions, he did not ignore

vi ol ati ons and wote what he found. According to Montoya each
103(i) Inspection in the period in question covered the same area
and was intended to check for nethane. According to Mntoya, a
103(i) Inspection does not include belts, drives, belt entries,
and el ectrical equipnment unless the inspector wal ks by. In
contrast, an AAA or regular inspection includes these itens as
wel | as escapeways and equi prent at the face. Also, in a regular

i nspection, an inspector checks coal accumul ations.

The Commission, in United States Steel Corporation 6 FMSHRC
1908 at 1911, (August 1984), set forth the requirenments for the
i ssuance of a Section 104(d)(2) Order as follows:

"The plain | anguage of section 104(d)(2) of the M ne
Act (n. 2 supra) establishes three genera

prerequi sites for the issuance of an initial section
104(d) (2) withdrawal order: (1) a valid underlying
section 104(d)(1) withdrawal order; (2) a violation of
a mandatory safety or health standard "simlar to [the
violation] that resulted in the issuance of the

wi t hdrawal order under [section 104(d)(1)];" and (3)

t he absence of an intervening "inspection of such mne
disclos[ing] no simlar violations.""

In Kitt Energy Corporation 6 FMSHRC 1596 (1984), the
Commi ssion rejected the argunent of the Secretary that only a
conpl ete regul ar inspection is sufficient to satisfy the
requi renments of Section 104(d)(2). The Commi ssion held that
i nspections other than "regular" inspections can be taken into
account under Section 104(d)(2). In this connection, the
Commi ssion noted that it was the burden of the Secretary to
establish that an intervening cleaning inspection has not
occurred, and this burden could be net by denobnstrating that when
the Section 104(d)(2) Oder was issued portions of the mne
remai ned to be inspected. In this connection, the Comm ssion
interpreted Section 104(d)(2), supra, as requiring the inspection
of amne "inits entirety" (Kitt Energy Corporation, supra, at
1599.

In U S. Steel Corporation, supra, the Conm ssion reiterated
its holding in Kitt, supra, at 1914, that ". . . any conbination
of regular or other inspections that covers the entire mne can
constitute an intervening clean inspection."”

In the instant case, | find that the Secretary has presented
a prima facie case of the absence of an intervening clean
i nspection of the entire mne. The only inspections of the
subject mne in the period in question were those nmade pursuant
to Section 103(i) of the Act. | find that these inspections,
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according to the testinony of the inspector, took place over one
day only, and were for all the same areas, i.e., the faces of the
| ongwal | and devel oprment sections and the return and intake
entries. As explained by Montoya, these 103(i) Inspections do not
cover the belt drives, belt entries, or electrical equipnent. "

unl ess we happen to wal k by" (Tr. 110). As such, | concl ude
that the Section 103(i) inspections, in conbination, did not
cover the entire mne. Therefore, | conclude that the Secretary

has established its prinma facie case that there has not been a
cl ean inspection of the entire mne during the period in
gquestion.1l | find that Respondent did not rebut Petitioner's
prima facie case.

.
In essence, Montoya testified that at approxi mately 10: 30

a.m, on August 17, 1989, he observed bl ack coal dust in the
second left entry of Third East between crosscuts 33 and 5.2
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He indicated that the coal dust was on the floor, ribs, crib

ti mber, rocks, and tinmbers. He scraped the coal at various points
with gloves, his fingers, a pen, and his ID card in order to get
to a level area. He indicated that the flow coal dust was in a

| ayer on top of rock dust, and was "thick as a sheet of witing
paper"” (Tr. 57). He testified that he did not have any doubt as
to the color of the coal, nor did he doubt that the material he
observed was indeed coal dust. | found Montoya to be a credible
Wit ness. Further, Respondent did not offer the testinony of any
Wi tness to contradict, based upon their observations, the extent
of the coal dust observed by Mntoya on August 17, 1989.3

Thus, | accept Montoya's testinony in this regard. Hence,

concl ude, based on Montoya's testinony with regard to the various
|l ocations in the entry, aside fromthe floor, where coal dust was
observed, the fact that it was observed over 28 crosscuts, 4

and due to the fact that it existed in a |ayer on top of the rock
dust, | conclude that Respondent herein did violate 30 CF. R 0O
75.400, as alleged in the order issued by Montoya, in that coa
dust was " permtted to accunul ate . S

Mont oya had indicated in the Order at issue that the
violation herein was significant and substanti al
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In Mathies Coal Co., 6 FMSHRC 1 (January 1984), the Conm ssion
set forth the elements of a "significant and substantial”
violation as follows:

In order to establish that a violation of a mandatory
safety standard is significant and substantial under
Nati onal Gypsum the Secretary of Labor nmust prove: (1)
the underlying violation of a mandatory safety
standard; (2) a discrete safety hazard--that is, a
measure of danger to safety--contributed to by the
violation; (3) a reasonable likelihood that the hazard
contributed to will result in an injury; and, (4) a
reasonabl e likelihood that the injury in question wll
be of a reasonably serious nature. (6 FMSHRC, supra, at
3-4.)

In essence, Montoya opined that the accunul ati on of coa
dust he observed contributed to the hazard of an explosion. In
this connection, he concluded that there was a great potentia
for an expl osion based upon the extent of the coal dust
accunul ation in combination with the presence of nethane in the
gob area.5 Montoya further noted that coal dust was found
only five crosscuts fromthe face, a distance of approximtely
600 feet, and that there were various energi zed electrica
equi pnent in the face areas, such as electric notors, a shear
and a lighting system which could short circuit, thus causing
sparks. On cross-exam nation it was elicited from Montoya that he
did not observe any coal dust suspended in the air, and at the
time he issued the order in question the [ongwall production had
been shut down, and there were no di esel equipnent present.
Further, he conceded that the lighting at the face was
expl osi on-proof and the shear notor has to be expl osi on-proof.

Mont oya i ndicated that a roof fall could very possibly cause
sparks, and that the panel in question had a roof fall next to
the tailgate, but he did not know when this occurred relative to
the date the order was issued. In this connection, G enn Casey
i ndicated that the entry did not have any history of sudden roof
falls outby the face line. However, he indicated that on the date
in question the tailgate had required additional cribbing.
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David G enn Casey, a fire boss enployed by Respondent, indicated
t hat when he observed the area in question on August 16, he did
not feel that the area needed rock dusting, nor was he of the
opi nion that there was any hazard due to the presence of coa
dust. In this connection, he indicated that the floor was wet. It
was the testinmony of Carl O Neal, Respondent's safety trainer
that on August 17, the full length of the Second Left entry,
al ongsi de the coal seam contained water that was approxinmately 6
to 12 inches wide and 2 to 3 inches deep. He said that
approximately a third of the floor was wet. Also, although Casey
i ndicated that he did not know the anpunt of nethane present on
August 17, he also indicated that "in the days around” August 17
(Tr. 275) in the area in question, there was "very m ni nal
met hane, " which he indicated as .01, .02, and "occasionally" .03
(Tr. 276).

Despite Montoya's adm ssions on cross-exam nation, and the

testi mony of Casey and O Neal referred to above, | conclude, for
the reasons that follow, that it has been established that the
violation herein was significant and substantial. In resolving
the issues presented herein, | place considerable weight upon the

testinony of Clete R Stephan, a senior mning engi neer enpl oyed
by MSHA, due to his expertise and the fact that his testinony was
| argely unrebutted or contradicted by Respondent. Stephan
testified, and el aborated upon in Governnment Exhibit 9, that

wi t hout coal dust, which he ternmed fuel in suspension, an

expl osi on woul d not occur. Although Montoya did not observe any
coal dust in suspension, he nonthel ess observed coal on the ribs.
As expl ai ned by Stephan, because coal dust on the ribs is

posi tioned above the floor level, it is easy for it to go into
suspensi on when hit by a blast of air resulting froma roof fal
or occurring as a consequence of machinery being involved in an
accident. The coal dust fromthe ribs would also be placed in
suspension if a vehicle would knock out a rib. In addition,

St ephan noted that the coal at the subject mne is considered to
be in the high range of volatile bitum nous coal, and in general
bi t um nous coal is considered explosive. Further, | find, based
on the uncontradi cted testinony of Montoya, that the coal dust
existed in layers on top of the rock dust.6
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According to Stephan, an ignition at the face would cause
pressure waves which woul d place into suspension dust that had
accunul ated. In this connection, he noted that if the coal dust
was in a layer on top of the rock dust, then nost of the
suspensi on woul d be coal dust. It is significant to note, as
comment ed upon by Stephan, that an ignition at the face would
have to travel only 600 feet7 in order to propagate an
expl osion of the coal dust |located at crosscut 33, only 5
crosscuts outby the face. In such an event, according to Stephan
a flame woul d continue to propagate as it pushes forward any dust
that is in suspension. Also, to be considered is the fact that,
according to Montoya and not contradicted by Respondent's
W tnesses, the mne in question liberates a mllion cubic feet of
met hane per 24 hours. In this context, Stephan provided a
foundati on for Montoya's conclusion that there was a great
potential for an explosion, based on the extent of the coal dust
and the fact that nethane was being liberated fromthe gob
Stephan, in this connection, indicated that coal dust, even in
smal | amounts, has the effect of making nethane expl osive where
it exists in concentrations bel ow the range normal |y consi dered
expl osive. Hence, as expl ained by Stephan, the |arger the ampount
of coal dust present the greater the resultant hazard. Here, it
is noted, that the coal dust had accunulated in the entry in
guestion between crosscuts 5 and 33, a distance of over 3000
feet. As testified to by O Neal, there was water on the floor of
the entry on the date in question. However, according to Stephan
the amount of npisture nmust "increase to pretty significant
| evel s before they really affect the explosion itself" (sic) (Tr.
155). According to O Neal, there was water on the floor of the
entry in question. He testified that the water was 2 to 3 inches
deep, 6 to 12 inches wide. (The floor was 18 feet wide.) | accept
this specific testimony from O Neal as to the extent of the
wat er, rather than his general conmment that a third of the floor
was wet. |nasnuch as coal dust had accunul ated on the tinmbers and
ribs, as well as the floor, and Stephan had indicated that the
dust fromthe ribs could easily be placed in suspension, |
conclude that the extent of water herein in the entry was not
significant enough to effect an expl osion

Based on all of the above, in conbination, I conclude that
not only has it been established that a hazard of an expl osion
was contributed to by the accurmul ati on of dust, but that it has
been established that there was a "reasonable |ikelihood that the
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hazard contributed to will result in an event in which there is
an injury." (U S. Steel Mning Conpany, Inc., 6 FMSHRC 1834 at
1836 (1984). Further, it was the uncontradicted testinony of
Mont oya that, should an expl osion occur, persons present in the
section would be expected to be hurt, some fatally. | thus
conclude that it has been established by Petitioner that the

vi ol ation herein was significant and substantial. (See, Mathies,
supra; U. S. Steel, supra).

V.

In order to sustain the Section 104(d)(2) Order, Petitioner
must establish that the violation herein was as a result of the
Respondent's unwarrantabl e failure, which has been defined by the
Commi ssi on as aggravated conduct, nore than nmere negligence.
(Emery M ning Corp. 9 FMSHRC 1997 (1987)). In this connection,
Montoya testified that the day prior to the issuance of the Order
in question, he had been to the sane entry in connection with a
103(i) Inspection, and cited Respondent for having an
accunul ati on of black coal dust on the tinbers, floor, and ribs,
bet ween crosscuts 32 and 38. According to Montoya, on April 16,
he informed O Neal and Robert Hanson, Respondent’'s safety
director, that the return entry (Two Left) had to be entirely
dusted and they both agreed. O Neal did not specifically
contradi ct Montoya's version, as he indicated that sonetines he
does not hear what Montoya says. He al so stated that he did not
recall if Montoya had said, on August 16, that crosscuts 5 to 33
needed dusting. Thus, his testinony is insufficient to rebut
Montoya's testinony that in fact he had told O Neal, and O Nea
had agreed that the entire entry had to be dusted. In the sane
fashi on, Hanson indicated that he did not recall any discussion
with Montoya on August 16, with regard to the Citation. Hence,
his testinony does not rebut Montoya's version. Accordingly, |
accept the version testified to by Mntoya.

Mont oya al so indicated that O Neal, in his presence, had
told David Prosser, the longwall foreman, that the entire entry
had to be rock dusted. O Neal, on the other hand, testified that
Mont oya had told himthat crosscuts 32 to 38 needed dusting, as
he was going to cite those areas, but that he (O Neal) did not
tell Prosser to dust. O Neal testified he called the section
foreman, Brad Jones, and told himthe crosscuts that were cited,
i.e. 32 to 38 needed to be dusted. He also testified that he told
Prosser that the areas specified by Montoya i.e. crosscuts 38 to
32 needed to be rock dusted, but did not tell himto get it
dust ed.
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I nasnmuch as | have accepted Montoya's version, that O Neal had
agreed with himthat the entire second Left entry had to be rock
dusted, | thus find nore credible Mntoya's testinony that O Nea
did tell Prosser to dust the entire entry. The critical point,
however, is that Montoya did tell both O Neal and Hanson, on
August 16, that the entire Left entry had to be rock dusted.
G ven that specific know edge by O Neal and Hanson, | concl ude
that the cited violation of an accunul ati on, observed by Montoya
on the next day, August 17, in crosscuts 5 to 33, was as the
result of Respondent's unwarrantable failure. In this connection
I note that according to Montoya, on August 17, Hanson was upset
and he stated that he did not understand why only a specific area
of the second Left entry was rock dusted, and the rest of the
entry was not rock dusted. Hanson's testinony that he did not
recall saying anything on August 17, when he received an order
from Montoya, is not sufficient to contradict the specific
testi mony of Montoya, as to what Hanson did say.

Based on the statutory factors set forth in 110(i) of the
Act, and considering the degree of Respondent's negligence, for
t he reason essentially set forth above, (infra, 1V), and
considering the high gravity of the violation herein, based on
the extent and | ocation of the coal dust, and the fact that it
was | ayered on top of the rock dust, | conclude that a penalty
herein of $950 is proper

ORDER

Respondent shall, within 30 days of this Decision, pay $950
as civil penalty for the violation found herein.

Avram Wei sber ger

Adm ni strative Law Judge
e
FOOTNOTES START HERE

1. (c.f., CF & | Steel Corporation, 2 FMSHRC 3459 (1980),
(The Commi ssion affirmed the finding of the trial judge that an
i ntervening clean inspection of the entire mne had not been
establ i shed by the Secretary where the record indicated, inter
alia, that 30 inspection days, which were part of two regular
i nspections, took place in the period between the underline order
and the Section 104(2)(d) Oder.); c.f. U S. Steel, supra, (The
Commi ssion found that testinmony of the inspector, inter alia,

that in the intervening period "I have covered the entire
facility, yes. . . . the entire |ID Nunber 820, yes," and "well
that's possible | went through there.”, did not afford

substantial evidentiary support to the finding of the trial judge
that there was an absence of an intervening clean inspection.)
(U S. Steel, supra, at 1914).

2. In essence, Respondent in its Brief argues that
Petitioner has not established that the cited area, i.e, the
Second Left entry Third East is within the purview of Section
75.400, supra. | do not find nerit to Respondent's position
Section 75.400 is violated if there is an accurul ation of coal in



"active workings." 30 CF.R 0O 75.2(g)(4) defines this termas "

any place in a coal nmine where mners are normally required
to work or travel." It appears fromthe map of the subject mnine
(Operator's Exhibit 1) that, aside fromthe belt entry, the First
Left or Second Left entries are the only pathways for mners to
travel fromthe portals to work at the longwall face. | note in
this connection that David denn Casey, a fire-boss enpl oyed by
Respondent, testified that on August 14, 1989, he wal ked up the
First Left and Second Left entries.

3. I find that the opinion of O Neal that, based on his
observations, the entry in question did not have to be rock
dusted on August 14, 1989, is not sufficient to rebut the
testi nony of Montoya, as to his observations 3 days l|later on
August 17. Further, due to the expertise and experience of Clete
R. Stephan, | place considerabl e weight upon his testinony that,
in evaluating the hazard of coal dust, its color is not
i mportant, but rather the critical criteria is whether there is
dust on the surface. In this connection, he testified that dust
in a layer as thin as a piece of paper does present an expl osion

hazard. As such, | conclude that a determ nation of the color of
the accurmulation is not critical to a disposition of this case.
Accordingly, | do not place much weight on the testinmony of Carl

O Neil (Respondent's safety trainer, who was wi th Montoya during
the inspection) that the dust in question was grey, and not
bl ack, as testified to by Mntoya.

4. lInasmuch as the distance between the center of each
crosscut was approxi mately 120 feet, the coal dust thus extended
over a distance of nore than 3000 feet.

5. In this connection, | accept the uncontradicted testinony
of Montoya that the mne in question was found to be |iberating
nore than a mllion cubic feet of nethane per 24 hours, and as

such is subject to special inspections for nethane pursuant to
Section 103(i) of the Act).

6. Casey testified that the material in question in the area
cited by Montoya was grey. He indicated that in general, rock
dust is darker if wet, and that the stak rock above the seamin
question is gray. He also indicated that Mntoya had said that
the material in crosscuts 1 to 27 was getting darker and was grey
at crosscut 27. | find this testinmony inadequate to rebut
Mont oya's testinony, based upon his personal observation, that
the specific material in question consisted of coal dust in a
| ayer on top of the rock dust. | observed the w tness' deneanor
and | conclude that Montoya was nore credible in his testinony
that he had no doubts that the material in question was coa
dust.

7. 1t is significant that Stephan indicated that 600 feet is
only a very short distance for an explosion to be propagated, as
an explosion travels at a rate of 1,000 feet per second.



