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These consol i dated proceedi ngs i nvol ve ASARCO s contests of
six citations and the Secretary's corresponding petitions for
civil penalties under O 105(d) of the Federal M ne Safety and
Heal th Act of 1977, 30 U.S.C. 0O 801 et seq. The citations, which
were issued following a fatal mne accident, allege violations of
30 C.F.R 0O 57.3401, 57.3200 and 56.3202 at ASARCO s I mmel M ne

Havi ng consi dered the hearing evidence and the record as a
whole, | find that a preponderance of the substantial, reliable,
and probative evidence establishes the foll ow ng Findings of Fact
and further findings in the Discussion bel ow

FI NDI NGS OF FACT

1. ASARCO operates a nunber of mnes, including zinc m nes
and associated m |l operations in Knox County, Tennessee. In
Cctober, 1988, its Tennessee M nes Division enployed about 450
m ners. The citations in contest were issued at its Imel Mne in
Tennessee, an underground zinc m ne enpl oying about 90 m ners on
three shifts. These Findings pertain to the I mmel M ne unless
stated ot herw se.

2. The zinc ore is renoved by the sel ective open stope
met hod usi ng conventional mning techniques. This includes
drilling into the ore body, blasting the drilled area, renoving
the ore, then | oading, hauling and crushing the ore prelinmnary
to the milling operations.

3. On Cctober 24, 1988, at about 7:25 a.m, George W
Norton, a jumbo drill operator, traveled to the 2C3 stope to
drill blast holes in the heading. He was transported by his
foreman, Carlyle Bales, on M. Bales' tractor

4, As a drill operator, M. Norton generally worked al one.
On Cctober 24, 1988, he was visited by M. Bales on three
occasions after their initial entry into the heading at 7:25 a. m
About 7:50 a.m, M. Bales nade a brief visit to see if M.
Norton needed anything. About 10:50 a.m, M. Bales spent 20-25
mnutes with M. Norton while the drill operator ate his |unch
and about 12:25 p.m, M. Bales returned to the heading to bring
"wat er washers" that M. Norton needed for drilling.
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5. About 12:10 p.m, Richard Abdella, a haul man, went to the 2C3

heading to service M. Norton's junbo drill. He also supplied M.
Norton with a piece of drill steel that the drill operator
request ed.

6. About 1:25 p.m, John Ellis, Jr., General M ne Forenman,
di scovered M. Norton in the 2C3 heading. M. Norton was crushed
under a slab, which had fallen fromthe mine roof. He had been
standi ng about 7 feet to the right and rear of the junbo drill,
outside the protective canopy on the drill, when the slab fell
He died of the injuries sustained.

7. The 2C3 headi ng, where M. Norton was worki ng when he was
struck by falling rock, was 47 feet wide, at its w dest point,
and 17 to 19 feet high. Remmants of three blast holes froma
prior shift renmained at the intersection of the roof and right
rib.

8. The fatal groundl failure extended fromthe right rib

to the drill, a distance of 22.5 feet. Beginning at the right
rib, the rock that fell increased in thickness froma feather
edge to about 2 feet. Near the left side of the fall, drill holes
had been started in the roof. Drill operators often used the
junmbo drill to try to scale the back. In this process, they would
drill in above | oose roof material and then lower the drill boom

in an effort to force the | oose materi al down.

9. At the tine of the accident, the face had been drilled
fromthe left to the right. The left pillar contained a vertica
row of holes that were to be used to blast off part of the
pillar. The drill steel was in the last or next to |last row of
holes to be drilled in the face. The right drill steel was broken
by the falling rock. The drill steel was 4 feet into the third
hole fromthe top. The junmbo drill had been shut down and was not
in operation when the fall was discovered. The drill had a
protective canopy over the operator's controls. The canopy was
struck by falling rock. Some of the structural support menbers
were bent or broken; however, the operator's area was stil
protected. If the operator had been under the canopy, it is very
li kely that he would have survived the roof fall

10. M. Norton's work area had not been roof-bolted.
Approxi mately 174 feet outby the drill, the roof had been bolted
with 5-foot long, Swellex bolts on 5-foot centers (normal bolting
pattern). About 50 feet to the left of the left pillars, there
was nore bolting. The outby edge of the pillar that was drilled
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had | oose vertical slabs that needed to be scaled. O her |oose
material in the roof needed to be scaled. The pillars showed no
effects of overburden weight nor were the pillars punching the
back or floor. The method of blasting used tended to |eave
fractured rock at the top of the pillar and to create dangerous
slabs in the roof. In Iight of ASARCO s bl asti ng nmethods, the
roof and ribs required special attention for exam nation and
testing.

11. The rock that fell on the drill operator had been
exposed to two blasting cycles. The drill operator was in the
process of drilling the face for the third blast. He was not
"back stoping" (i.e. drilling the roof for blasting out the
roof).

12. A partial list of ground fall accidents2 from
January, 1982, through Septenber, 1988, revealed 10 falls of
back, face, and ribs. O these, nine were falls of scal eable
material. These nine accidents occurred as follows: four while
scaling, two while bolting, two during the process of |oading the
face hol es, and one when a piece of |loose material fell from
bet ween bolts. The tenth ground fall accident was in a
haul ageway, in an area that had been rehabilitated, and extended
above the anchorage zone of the roof bolts.

13. The ground fall that killed M. Norton was a sl ab
failure. The slab was cantilevered fromthe left to the right
until the weight of the slab overcame the strength of the rock
The sl ab broke loose on the right rib side and the fall extended
to his machi ne. The sl ab was probably fornmed as a result of
fractures caused by the blast rounds near the back

14. The dolomite formation in the Imel Mne was stable and
the m ne was not experiencing massive ground failures. The m ne
was, however, experiencing a problemw th slab fornmation and
| oose back and rib material because of the mning methods used by
ASARCO. The dolonite formation's rock strength probably
contributed to this in that it requires a heavy explosive load to
bl ast a face round. Shock waves and vibrations fromthe blasting
and drilling contributed to formation of the fatal slab and its
ultimate failure

15. Over 90 percent of the reported ground fall accidents at
this mine were the result of inadequate scaling or occurred
during scaling operations.
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16. M. Vernon Denton, MSHA Supervisory M ne |Inspector, and M.
Wl liamErickson, Mne Inspector, of MSHA's Lexington Field
O fice for the Southeastern District, Metal and Non-Meta
Di vi sion, were assigned to investigate the fatality. They began
their investigation on October 25, 1988. The report of the
results of their investigation was issued on Decenber 9, 1988.

17. Supervisor Denton and |Inspector Erickson collaborated in
the investigation, and issued six citations to ASARCO. These
related not only to alleged violations that caused or contributed
to the death of M. Norton, but also to other conditions in areas
outside of the 2C3 headi ng, where the death occurred.

18. The six citations are:

Nunber Dat e 30 C.F.R Section
3253415 Cct ober 25, 1988 57. 3401
3253417 Cct ober 25, 1988 57. 3401
3253702 Decenmber 8, 1988 57. 3200
3253416 Cct ober 25, 1988 57. 3200
3253703 Decenber 8, 1988 57.3202
3253418 Cct ober 25, 1988 57.3202

Citation Nos. 3253415 and 3253417

19. Citation No. 3253415 charges a violation of 0O 57.3401
based on the foll owi ng allegations:

A fatal accident occurred on Cctober 24, 1988, in the
2C3 stope at this operation as |oose rock fell fromthe
back striking the driller as he stood near the drill.
The work area had not been exam ned and tested for

| oose ground in that an investigation of the site on
Cctober 25, 1988, revealed nmultiple rock falls or a
single large fall occurred and additional |oose

mat erial remained in the back and on the ribs.
Reportedly, the driller did not bring a scaling bar to
the site with him

20. Citation No. 3253417 charges a violation of O 57.3401
based on the follow ng all egations:

Two m ners were observed arising from being seated
directly below and in close proximty to high rib |oose
ground in the 3C4 stope. They had been sitting on
flattened cardboard boxes at the junction of the floor
and rib. The | oose was about fifteen feet above them
and consi sted of various sizes over about a ten-foot

wi de area. There had been a fatal accident fromfal
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of loose ground in a simlar type stope in this mne the day
prior to this.

21. The standard cited in these two citations is found at 30
C.F.R 0O 57.3401, which it provides in pertinent part:

Per sons experienced in exam ning and testing for |oose
ground shall be designated by the mne operator
Appropri ate supervisors or other designated persons
shal | exam ne and, where applicable, test ground
conditions in areas where work is to be perfornmed,

prior to work commencing, after blasting, and as ground
condi tions warrant during the work shift. * * *

22. There was no scaling bar at the accident scene; M.
Norton did not use a scaling bar to test or scale the roof or
ribs on the date of the accident.

23. M. Bales, who was M. Norton's supervisor, did not test
or scale the roof or ribs on the date of the accident.

Citation Nos. 3253702 and 3253416

24. Citation No. 3253702 charges a violation of O 57.3200,
based on the followi ng allegations: "A fatal accident occurred on
Cctober 24, 1988, in the 2C3 stope at this operation when | oose
rock fell fromthe back striking the driller. Loose material had
not been taken down or adequately supported before work was
done. "

25. Citation No. 3253416 charges a violation of O 57.3200,
based on the follow ng allegations:

Loose ground had not been renoved fromthe ribs and
back in places along the driller's travelway drifts

bet ween 2C3 stope and 2C3 back stope. Reportedly, the
driller travelled this area to obtain his drill rig and
returned through this area to the 2C3 stope prior to
the fatal accident, which happened there on Cctober 24,
1988. Reportedly, the victimdid not bring a scaling
bar with him

26. The standard cited in these two citations, 30 CF.R O
57. 3200, provides, in pertinent part: "G ound conditions that
create a hazard to persons shall be taken down or supported
before other work or travel is permitted in the affected area."”

27. The inspectors observed | oose rock on the roof and ribs
as they travel ed through the 2C3 stope to reach the headi ng where
M. Norton had been killed. Inspector Erickson, who issued
Citation No. 3253416, observed 40 to 50 pieces of |oose materia
in the roof and ribs along the travel way, each weighing, in his
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estimation, from 10 to 100 pounds. These pieces, if they fell
coul d cause serious injury or death to m ners who travel ed al ong
this route. Inspector Erickson observed a greater quantity of

| oose roof material in this travelway than he had observed in any
ot her underground mne for a long time. He attributed this
condition to "poor ground control practices" at the Imel M ne
(Tr. 416-41).

28. MSHA Supervi sor Denton and | nspector Erickson observed
the sanme "poor ground control practices" at the headi ng where M.
Norton was killed. Using a series of photographs, which were
taken by the operator shortly after the fatality, Supervisor
Denton identified areas on the roof and rib where | oose materia
had not been taken down or supported. This material was
det ect abl e and shoul d have been taken down or supported before
t he acci dent.

29. Billy Onens, Chief of MSHA's G ound Control Division,
went to the Imel Mne on Novermber 2, 1988, at the request of
MSHA' s Subdi strict Manager in Knoxville, Tennessee. M. Owens
made a thorough study of the ground conditions at the Imrel M ne,
particularly at the 2C3 headi ng where M. Norton was kil l ed.
During his exam nation of the 2C3 headi ng, he observed | oose
sl abs on the left and right of the heading. He found that the
slab that killed M. Norton should have been detected and taken
down or supported before the accident.

30. In issuing Citation No. 3253702 for a violation of O
57. 3200, Supervisor Denton also found that the rock that killed
M. Norton shoul d have been taken down or supported. Based on the
i nvestigation he and I nspector Erickson conducted, Supervisor
Denton found that the fatal rock could have been detected by
proper exam nation and testing and he found this was not done.

31. The loose slab that killed M. Norton would have been
detect abl e by using proper exanination and testing nethods. It
shoul d have been detected and taken down or supported before the
acci dent .

Citation Nos. 3253703 and 3253418

32. Citation No. 3253703 charges a violation of O 57.3202,
based on the followi ng allegations: "A fatal accident occurred on
Cctober 24, 1988, in the 2C3 stope at this operation when | oose
rock fell fromthe back striking the driller. A scaling bar of
sufficient length to place the user out of danger of falling
material was not provided."

33. Citation No. 3253418 charges a violation of O 57.3202,
based on the follow ng allegations:
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The common ten-foot |ong scaling bar provided in many stope areas
of the mine is not of sufficient length to manually scal e | oose
ground fromthe fifteen to eighteen-foot high back and ribs.
These bars shoul d be about fifteen foot or longer to allow
removal of high | oose material w thout exposing the person
performng the work to injury.

34. The standard cited in these two citations is 30 CF. R 0O
57. 3202, which provides: "Were nanual scaling is performed, a
scaling bar shall be provided. This bar shall be of a | ength and
design that will allow the renoval of |oose material w thout
exposi ng the person performng the work to injury."”

35. At the time of the issuance of these two citations the
maxi mum | ength of the scaling bar provided to ASARCO s m ners was
10 feet.

36. In the 2C3 headi ng where M. Norton was killed the
hei ght of the back was from 17 to 19 feet and could not be
adequately and safely reached by a mner standing on the nne
floor and holding a 10 foot scaling bar. This would also be the
case in other areas of the Imel M ne where the m ne height
exceeded the ability of a miner standing on the mne floor with a
10 foot bar to adequately and safely reach the roof.

37. Mners on foot in the 2C3 heading or in any other part
of the Imel M ne where the mning height was above 17 feet had
no adequate nmeans of scaling at their imediate di sposal. This
i ncluded the foreman, M. Bales, who had to travel to a number of
different areas of the mne

38. The jumbo drill is not adequate as a total neans of
scaling in an underground nmetal and non-nmetal m ne such as
ASARCO s. It can be used to scale certain kinds of |oose
mat eri al, but a nmechanical scaler or a scaling bar used on foot
or from el evated equi pnent can reach, angle into, and scal e down
| oose materials that cannot be scaled by a junmbo drill. It is not
a safe practice to rely solely upon a jumbo drill as a neans of
scaling | oose materials fromthe roof or ribs.

39. The junmbo drill is not an adequate device for testing a
m ne roof.

DI SCUSSI ON W TH FURTHER FI NDI NGS
Citations Nos. 3253415 and 3253417

These citations allege a violation of 30 CF.R 0O 57.3401
whi ch provi des:
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0 57. 3401 Exami nation of ground conditions.

Per sons experienced in exam ning and testing for |oose
ground shall be designated by the mi ne operator
Appropriate supervisors or other designated persons
shal | exam ne and, where applicable, test ground
conditions in areas where work is to be perforned,

prior to work commenci ng, after blasting, and as ground
conditions warrant during the work shift. Underground
haul ageways and travel ways and surface area highwalls
and banks adjoining travel ways shall be exam ned weekly
or nore often if changing ground conditions warrant.

One of the key issues is the neaning of "where applicable”
as used in this standard. The Secretary contends that it neans
"where relevant"” in the sense of "in the foll ow ng cases,"
referring to the four situations specified in the standard. Under
this interpretation, the operator would be required to test the
ground "where work is to be performed, prior to work comrenci ng,
after blasting, and as ground conditions warrant during the work
shift."

ASARCO cont ends that "where applicable” nmeans "where
appropriate,” in the sense that testing is required "only where
vi sual exam nation reveals a ground condition requiring closer
scrutiny" (ASARCO Br. 18).

If the Secretary's interpretation is correct, there would be
no reason for the phrase "where applicable,” since the rule would
sinmply mean "shall examne and test . . . . " Indeed, the prior
rule did state "exanmine and test" but the qualifier "where
applicable" was inserted in the current rule.

The plain neaning of the regulation is that designated
personnel shall exanmi ne ground conditions in four situations and,
in those situations, shall also test the ground as necessary or
as ground conditions warrant. The | egislative history of the rule
does not indicate that a different meaning was intended. 3
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The fact that testing is required "where applicable,” that is,
necessary or as ground conditions warrant, does not mean that it
lies within the unlimted discretion of the operator or a mner
to decide when to test. Testing applies when conditions warrant,
and this is a matter of sound practice to protect mners from
roof falls. | credit the follow ng testinony, of MSHA Supervisor
Denton, as a reasonabl e and enforceable standard for applying the
testing requirenent:

[T] he old standard required the testing w thout any
t hought, w thout any exception. So the exception was
put in to allow these rate instances when it's not
needed.

But in an active area, in an area where you're
continually blasting, developing, driving, or stoping,
you' re always changing the -- all of the transient
pressures in the roof, all of the pressures that
resettle every tine you take a blast, resettle every
time a bed sags, that nove every tine you scale off
some rock or advance another shot, that's never the
sane. | think testing there is basic and fundanental .
It should be done every tinme.

[Tr. 97-98.]

as
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Under this standard, testing is required after the roof is
di sturbed by bl asting, scaling, or mning or when exam nati on of
the roof shows | oose material, cracks, or other conditions that
woul d cause a reasonably prudent operator to check the stability
of the roof by sounding it, in order to discharge his high duty
of care to protect miners fromroof falls.

Citation No. 3253415 all eges:

Acci dent work area had not been exam ned and tested for
| oose ground in that an investigation of the site on
Oct ober 25, 1988, revealed nmultiple rock falls or a
single large fall occurred and additional | oose

mat eri al remained in the back and on the ribs.
Reportedly, the driller did not bring a scaling bar to
the site with him

I credit the testinmony and expert opinions of the
Secretary's witnesses concerning the roof and rib conditions at
the accident site, the failure of the operator to properly
exam ne and test the roof before the accident, and its failure to
take down or support |oose material before the accident.

The roof slab that fell was approxinmately 22-1/2 feet w de,
35 to 40 feet long, and tapered froma thickness of 2 feet (near
the drill) down to a feathered end | ess than an inch thick (near

the right rib). It was cantilevered fromover the drill and

extended to the right rib. M. Norton was killed about 7 feet to
the right and rear of the drill. Had the roof to the right of the
drill been tested with a scaling (or sounding) bar, the reliable

evi dence shows that it woul d have sounded drumy (holl ow),
showi ng the need to take down the drunmy area or support it.
There was no scaling bar at the accident scene because M. Norton
and M. Bales did not test the roof with a scaling or sounding
bar on the day of the accident.

The "belly" in the roof that mners had tried to take down
about a week before the accident was part of the slab that fel
in the fatal accident. The belly was a sign of trouble with the
roof, and anple reason for testing the roof before M. Norton
wor ked under it. Also, attenpts to take down roof material can
further weaken the roof, so that if the material cannot be taken
down it should be supported or dangered off. This was not done.

Had M. Norton or M. Bales properly exam ned the roof
before the accident, they would have seen the belly; they al so
woul d have seen the | oose materials |ater observed by M. Denton,
M. Owens and other witnesses who testified for the Secretary.

The requirenent in O 57.3401, to "exam ne" the roof "in
areas where work is to be perforned, prior to work conmencing,
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after blasting, and as ground conditions warrant" is not an enpty
provi sion that can be satisfied sinply by | ooking up at the roof.
The provision requires that "Persons experienced in exam ning and
testing for | oose ground shall be designated by the mner
operator” for exam ning and testing. This nmeans a carefu

exam nation by an experienced person. Wile "exam nation" may be
visual only, it means careful, inforned observations with
appropriate accountability. Were | oose materials in a roof are
present and | eft uncorrected (i.e. not taken down, supported or
dangered off), where miners work or travel, there is a prim
facie indication that the roof was not properly exanm ned wthin
the nmeaning of O 57.3401. | find that on M. Norton's shift the
roof was not properly exam ned before the accident. This
constituted a violation of O 57.3401

| also find that the roof was not tested as required by 0O
57.3401. The | oose material in the roof and ribs observed by the
Secretary's witnesses as well as the blasting-mucking-drilling
cycle created a duty to test the roof before the accident. But
the roof was not tested. M. Bales was at the site several tines
before the accident, and he did not test the roof. M. Norton did
not have a scaling or sounding bar with himand therefore could
not have tested the roof.

| reject ASARCO s contention that using the junbo drill to
"rattle the back" is a conpetent alternative nethod of testing a
m ne roof within the neaning of O 75.3401. | fully credit the
testimony of the Secretary's expert w tnesses, including M.
Owens, M. Goff, and M. Denton, on this point, and hold that the
jumbo drill is not an adequate device for testing a mne roof.

Billy D. Omens, Chief of MSHA's G ound Support Division
testified that the jumbo drill is not an adequate device for
testing or sounding the roof. Tr. 675. His testinmony is nost
instructive in pointing out that miners can nislead thenselves
(or be msled) into believing that by using the jumbo drill to
test the roof they can tell good roof from bad roof (Tr.
675-677):

Q M. Owens, you heard the testinmony of the mners who
. who testified previously in relation to using the
junmbo drill to test with. Can you use the junbo dril

to test the ground or the back?

A. No, the junmbo drill is not an adequate devise for
testing or sounding the back. In my experience with
drillers -- rock drillers, roof drillers -- these are
very proud people. They have a | ot of confidence in
their abilities, and they think they can do -- that --
that they can do alnmobst anything with their drill. They
know their equi prment real well. Like | say,
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they're extrenmely proud. |'ve been told that they can tell --
they can sound the roof with the drills. They can drill the roof,
determ ne voids in the roof. They can tell when the roof is
hitting partings or weak material in the roof -- going through
di fferent beds.

Q When you say you've been told, have you talked to
other drillers in the past --

A. Yes. Yes, | have.

Q -- during the course of your investigations or
eval uati ons?

A. Nunerous times in -- in a lot of the investigations,
we use a fiber optic fluoroscope which is a devise --
we have a nine foot and fifteen foot fluoroscope which
runs a light through a fiber optic cable so that we can
actually ook up into a drill hole in the roof.

Q Have you had occasion to try to verify whether or

not the drill operator was accurate in his --
A. Yes.
Q -- of the drill to test?

A. We've had places where people have told us that the
roof is sound, no problems; it's in excellent shape.
Then we' ve fluoroscoped the hole, and, about 18 inches
up in the roof, we've found half-inch separations. The
drillers have gone through small clay partings which
they didn't pick up which could be of potential danger

It's -- once a clay parting gets wet or is -- it
becomes lubricated, and it's usually a place where roof
separation will occur. However, these drillers who have
nunmer ous years of experience have told us . . . wth

t he utnost confidence that there's no problems with the
roof -- no separations. It's solid and it's sound.

* * * * * * *

Q [Ul nder current technol ogy, what do you consider
the nost efficient nmeans of testing the -- the back
of the roof?

A It's still using a -- the best nethod is still to
use a steel rod to test the roof. The -- what is called
a sound in the roof. Infrared has been tried to be used
with the theory that a slab would be col der
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than the rest of the area because air gets in behind the slab
but that technol ogy hasn't proven out yet. So far, it's still the
physi cal touch of the man striking the roof with a steel object.

Q [What's the difference in the -- in the result of
test -- striking the roof with the -- with the ground
bar or the netal bar? . . . [How do you conpare the
two results? [Using a junbo drill or a sounding bar.]

A. The -- striking it, you get a different sound, plus
the guy has the actual feel

It's been nmentioned here that the people can tell that
-- they can tell a roof by striking the -- the sound --
there's a different sound between hitting a dry wal
with a two by four behind it and a dry wall with the
two by four not behind it. Al they're going by is
sound.

When a person is going with a -- holding a -- a piece
of netal rod hitting the back with it, not only do you
get the sound, but there's a vibration difference. The
sane way when you hit a dry wall with the two by four
behind it, it feels solid. When you hit the dry wal

wi thout the two by four behind it, there's a different
feel to that dry wall and the sanme way with the rock in
the back. The | oose rock will -- will be drumy. It

will have a little give. The -- you have a sound and a
feel that is different than hitting solid rock.

Q And you heard the testinony of these mners .

and the testinony of M. Denton in relation to .

the sound |l evels of the junbo drill . . . and its use
or non use for sounding the roof. Wat's your opinion
about whether or not there is a sound or noise |level --
difficulty with the drill?

A. The sounding with a junmbo drill, if two sound
level[s] -- if two sources are emtting sound, the

hi gher deci bel |evel of sound will mask the second
sound. It's called masking. In maski ng when the second
sound is masked, . . . not only is it hard to tel
exactly what the sound is, it is also difficult to tel
direction and orientation of the sound or . . . the
source of the | ower decibel sound. The drill rigs put
out a higher decibel |evel than striking the back

t herefore, the decibel |evels put out by the dril
woul d mask the sound coming from. . . striking the
back which would make it difficult to tell whether it
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was solid back, [or] bad back. It would also make it difficult to

get the orientation of the signal

Simlarly, M. Goff, a noise expert with extensive
experience, testified that the noise of the junmbo dril
overshadows the information nminers would need to test the roof
and therefore the junbo drill is not an adequate device to test
t he roof.

I hold that, before the accident, ASARCO violated O 57.3401
by failing to test the roof at the accident site on October 24,
1988.

I find that it was highly negligent of ASARCO to permt and
encourage its drillers to try use the junbo drill instead of a
soundi ng bar to test the roof. M. Norton was an experienced
m ner who lost his |ife because he and his supervisor did not
detect a | oose overhead slab that could have been detected by
proper testing. Followi ng ASARCO s faulty practice, they took
that risk w thout using the best known, safest, and conmonly
accepted tool for detecting a | oose roof -- a sounding bar

The gravity of ASARCO s violation of O 57.3401, i.e., its
failure to properly exam ne and test the ground above M. Norton,
was very high and plainly contributed to his death. The gravity
is even higher in light of the fact that there was a "lag" in
ASARCO s roof bolting and it had not roof bolted the area where
M. Norton was killed. It is not being considered or decided here
whet her the failure to roof bolt was itself a violation of a
separate regul ati on, because ASARCO is not charged with such a
vi ol ati on. However, the "lag" in the progress of roof bolting,
whi ch was known to the operator, is a factor in considering the
gravity of ASARCO s failure to properly exam ne and test the
ground at the accident site, because the failure to roof bolt M.
Norton's work area increased the danger of a roof fall.4
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Citation No. 3253417

This citation alleges:

Two m ners were observed arising from being seated
directly below and in close proximty to high rib |oose
ground in the 3C4 stope. They had been sitting on
flattened cardboard boxes at the junction of the floor
and rib. The | oose was about fifteen feet above them
and consisted of various sizes over abut a ten-foot

wi de area.

There had been a fatal accident fromfall of |oose
ground fromsinmlar type stope in this mne the day
prior to this.
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The undi sputed evi dence sustains this citation. The inspectors
gave their expert opinions that the | oose material they observed
above the two sitting m ners was hazardous and obvi ous. ASARCO
did not produce either of the mners to dispute this, although
their nanes were known to nmanagenent.

The fact that the mners were sitting beneath | oose,
hazardous materials is a prim facie indication that the rib had
not been properly exam ned under 0O 57.3401. Had it been properly
exam ned, it would have been taken down, supported, or dangered
of f.

Considering that this violation occurred the day after a
fatal ground fall accident, the facts indicate high negligence in
ASARCO s failure to exanm ne the ground before this violation and
to properly train miners not to sit under a roof or rib wthout
properly exam ni ng overhead conditions.

Citation Nos. 3253702 and 3253416

These citations allege violations of 30 C F. R 0O 57.3200,
whi ch provi des:

Ground conditions that create a hazard to persons shal
be taken down or supported before other work or trave
is permitted in the affected area. Until corrective
work is conpleted, the area shall be posted with a
war ni ng agai nst entry and, when left unattended, a
barrier shall be installed to inpede unauthorized
entry.

Citation No. 3253702 alleges that: "A fatal accident
occurred on Cctober 24, 1988, in the 2C3 stope at this operation
when | oose rock fell fromthe back striking the driller. Loose
mat eri al had not been taken down or adequately supported before
wor k was done. "

I credit the testinmony and expert opinions of the
Secretary's witnesses that the slab that killed M. Norton was
hazar dous, detectable, and shoul d have been taken down,
supported, or dangered off before the accident. Discussion of
this evidence is included under Citation No. 3253415, above, and
is incorporated here.

I find that ASARCO was highly negligent in failing to take
the necessary precautions to protect M. Norton fromthe danger
of a roof fall in his work area. ASARCO s negligence includes the
negli gence of M. Norton and his supervisor, M. Bales.

Citation No. 3253416 is based upon the inspector's
observations of |oose material in the roof and ribs of the
travel way between the 2C3 stope and the 2C3 back stope.
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I nspector Erickson observed 40 to 50 pieces of |oose material in
the roof and ribs along the travel way, each weighing, in his
estimation, from 10 to 100 pounds. These pieces, if they fell
coul d cause serious injury or death to m ners who travel ed al ong
this route. Inspector Erickson observed a greater quantity of

| oose material in this travelway than he had observed at any

ot her underground m ning operation for a long tinme. He attributed
the poor conditions of roof and ribs to "poor ground contro
practices" at the Inmel M ne.

The inspectors observed the same "poor ground contro
practices" in or near the heading where M. Norton was kill ed.

The evidence fully supports this citation. The roof
conditions were hazardous and obvious. | find that ASARCO was
highly negligent in failing to correct them

ASARCO contends that the citation fails to give adequate
notice of the locations of the |oose material in the roof and
ri bs. However, the inspectors pointed out these | ocations to the
management representatives who were with themat the tine the
i nspectors observed the | oose material. This fact and the wording
of the citation constitute adequate notice and specificity of the
char ge.

Citations Nos. 3253703 and 3253418

These citations allege a violation of 30 C.F.R 0O 57.3202,
whi ch provi des: "Were nanual scaling is performed, a scaling bar
shal |l be provided. This bar shall be of a |length and design that
will allow the renmoval of |oose material w thout exposing the
person performng the work to injury."

Citation No. 3253703 alleges that a "scaling bar of
sufficient length to place the user out of danger of falling
mat eri al was not provided" at the accident site where M. Norton
was killed. ASARCO contends that 0O 57.3202 does not apply because
"Norton was not manually scaling, but rather was scaling with a
junmbo drill." ASARCO Br. 29.

It is clear that M. Norton was not engaged in nanual
scal i ng, because he did not take a scaling bar to his work site.
If he did any scaling at all, he probably tried to use the junbo
drill.5 Although the junbo drill can be used to scale certain
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ki nds of |
nmechani ca
equi pment

oose material, it is not designed as a scaler; a
scal er or a scaling bar used on foot or on el evated
can reach, angle into, and take down | oose materia

t hat cannot be taken down by a jumbo drill. Thus, it is not a
safe practice for an operator to rely solely on the junbo dril
for scaling -- because |oose material could be m ssed.
Nonet hel ess, since M. Norton was not engaged in manual scaling
on the day of the accident, 0O 57.3202 did not apply. Citation No.

3253703 w

Il be vacated.
Citation No. 3253418 all eges that:

The common ten-foot [ ong scaling bar provided in many
stope areas of the mne is not of sufficient length to
manual |y scale | oose ground fromthe fifteen to

ei ghteen-foot high back and ribs. These bars should be
about fifteen foot or longer to allow renmoval of high
| oose material wthout exposing the person performng
the work to injury.

The cited standard does not require that scaling bars be of
any particular length. Indeed, standard practice shows that if a
bar is too short to reach the roof or ribs safely and

effective
equi pnent .

y, the bar nmay be used in conjunction with [ift
Accordingly, this citation will be vacated.

Mul tiple Violations

ASARCO contends that certain citations are duplicative
resting on the sanme factual allegations. However, discrete
violations are alleged which are not duplicative. Citation
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No. 3253415 rests upon a failure to properly exanine and to test
the ground before M. Norton was killed, a violation of O
57.3401. Citation No. 3253702 rests upon a failure to take down,
support, or danger off hazardous, |oose material before M.
Norton was killed, a separate violation of O 57.3200. Citation
Nos. 3253703 and 3253418, which involve the I ength of scaling
bars, are being vacated, and need not be considered under the

i ssue of duplicative charges.

CONCLUSI ONS OF LAW
1. The judge has jurisdiction in these proceedings.

2. ASARCO viol ated the safety standards as alleged in the
following citations:

Citation 30 C.F.R Section
3253415 57. 3401
3243417 57. 3401
3253702 57. 3200
3253416 57. 3200

3. The Secretary failed to prove a violation of 30 CF. R 0O
57.3202 as alleged in Citation Nos. 3253418 and 3253703.

Civil Penalties
Consi dering each of the criteria for a civil penalty in O

110(i) of the Act, | find that the following civil penalties are
appropriate for the violations found herein:

Citation Civil Penalty

3253415 $6, 000

3243417 $ 200

3253702 $6, 000

3253416 $ 200
ORDER

VWHEREFORE, | T IS ORDERED THAT:

1. Citation No. 3253415 is AFFI RMED
2. Citation No. 3253417 is AFFI RVED
3. Citation No. 3253702 is AFFI RVED
4. Citation No. 3253416 is AFFI RMED

5. Citation No. 3253703 is VACATED.
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6. Citation No. 3253418 is VACATED

7. The notions for partial summary judgnent and disnm ssa
are DENIED in |ight of the above disposition of all citations.
Mat eri al issues of fact warranted a consideration of the evidence
fromboth parties before deciding the issues raised.

8. ASARCO shall pay the above assessed civil penalties of
$12,400 within 30 days of the date of this decision.

W1 liam Fauver
Adm ni strative Law Judge
FOOTNOTES START HERE

1. As used by the parties, and in this decision, the terns
"roof," "ground" and "back" are synonynous, except where the
context dictates otherw se.

2. The list is limted to "reportable” ground fal
accidents. These do not include a roof fall accident if (a) the
roof was not supported, (b) no one was injured and (c) m ning was
not del ayed beyond a certain period.

3. The prior rule provided:

"M ners shall exam ne and test the back, face, and rib
of their working places at the beginning of reach shift and
frequently thereafter. Supervisors shall exam ne the ground
conditions during daily visits to insure that prior testing and
ground control practices are being foll owed. Loose ground shal
be taken down or adequately supported before any other work is
done. Ground conditions al ong haul ageways and travel ways shall be
exam ned periodically and scaled or supported as necessary." 30
C.F.R 0O57.3-22 (1984).

On March 8, 1984, the Secretary proposed a newrule, to
change the "exami ne and test" standard to read:

"A person designated by the operator, shall exan ne
and test where applicable, ground conditions in active workings
prior to work or travel in these areas and as ground conditions
warrant during the work day. After blasting, a designated person
shal | exam ne ground conditions in areas affected by the bl ast
before any other work is performed. Designated person shall be
experienced in exam ning and testing the ground and understand
the nature of the hazards involved." 49 Fed. Reg. 8374.

The current rule was published on October 8, 1986 (51
Fed. Reg. 36192), with the follow ng explanation in part: "The
final rule requires exam nation for |oose ground in areas where
work is to be perfornmed prior to commencing work, after blasting,
and as ground conditions warrant." Id. at 36195.

The expl anations for both the proposed rule and the
final rule do not state or inmply that testing is always required



whenever exami nations are required.

4. Thus, in addition to finding that the rock that killed
M. Norton was a detectable slab that shoul d have been taken down
or supported, M. Omens also testified in relation to the 47 foot
wi dt h of this heading:

“"[1]n dolomite and |inestone, we have found that the
best m ning w dths appear to be 35 to 40 feet. That -- for
sel f-supporting -- for supporting without bolts. Then in the
greater widths than 35 to 40 feet, there's no way it can be
supported and typically no way it can be supported w thout bolts,
so mning widths in these types of formati on of greater than 40
feet tend to devel op ground stability problens."

[Tr. 661-662].

Based upon his observations of the accident site and
the testinmony of many witnesses who testified at the hearing in
regard to the adverse ground conditions in the Immel Mne in
general and in the 2C3 stope in particular, M. Oaens testified
that he believed that the heading where M. Norton was killed
shoul d have been bolted. He stated that: "There's been quite a
bit of testinony about people trying to pull |oose down in that
area, trying to bring down bellies, concern about the ground. In
t hose kind of situations, that area should have been bolted." Tr.
703-704.

| credit M. Oaens' expert opinion that, if the 2C3
headi ng had been roof bolted to within 14 feet of the face,
according to the general recomendation in his report, the roof
woul d have held and M. Norton would not have been kill ed.

M. Owens also testified that one of ASARCO s officials
told him at the time of his visit to the m ne on Novenber 2,
1988, that there had been a lag tine in the bolting in the 2C3
stope, "that the area was intended to be bolted, however, there
was a lag in their bolting -- getting the bolting up there." Tr.
664 and 725.

MSHA | nspector Charles MDaniel, who was the first MSHA
I nspector to visit the Immel Mne after the fatal ground fall in
the 2C3 headi ng, gave his opinion that this heading was too w de
and shoul d have been bolted and that bolting would have held the
slab that fell and killed M. Norton. Tr. 1355-1356 and 1369.

I nspector MDaniel also testified that the I mel M ne
had a history of ground stability problens.

M. Richard Hubbard, a roof bolter, testified that the
ground conditions in the 2C3 stope were bad and required that the
stope be roof bolted as it advanced. Tr. 259-260, 275.

M. Hubbard stated that in July or August, 1988, he had
been sent into the 2C3 stope to roof bolt by M. Guy Bales, his
foreman. The area where he was working at the tinme was about
90-100 feet fromthe point in the stope where M. Norton was



killed. He stated that after he had conpleted drilling five

hol es, Jim Jacques, the M ne Superintendent, directed himto stop
because, according to M. Jacques, the area was going to be back
stoped. M. Hubbard told M. Jacques that in order to make the
area secure roof bolts were needed, then M. Jacques allowed him
to continue. He was not able to conplete his bolting, however
because the equi pnent he needed to do the bolting was taken away,
and he went on vacation shortly thereafter. He stated that the
next tinme he was in the 2C3 stope was when M. Norton's body was
renoved, and he saw the five, still unfilled, holes for roof
bolts that he had drilled in July or August. Tr. 266 and 268-273.

M. WlliamEllis is a machine man at the Imel M ne
At the tine of M. Norton's death, he was in training with M.
Ri chard "Tomry" Frazier, drilling with the junmbo drill. They
worked in the 2C3 stope about 1 week before the accident, in an
area 10 to 20 feet fromwhere the fatal ground fall occurred. He
described the ground at the Imel Mne as ". . . bad about
falling out. You have to bolt it alot." M. Ellis stated that he
and M. Frazier thought that this area needed bolting, but that
they worked in it anyway. Tr. 315-320.

M. Ellis testified that the heading in the 2C3 stope
where he had worked approximately 1 week before the fatal ground
fall was too wide and needed to be bolted. Tr. 329.

M. Ellis stated that he and M. Frazier had attenpted
to drill down a "belly" in the ground a week before but were
unable to get it down. He stated that he believed that this may
have been the rock that killed M. Norton. Tr. 318 and 333-334.

M. Richard "Tomy" Frazier worked for ASARCO and its
predecessor for 26 years until Septenber, 1989. He worked at the
Imel Mne from 1972 until his resignation. In Cctober, 1988, M.
Frazier was the junbo drill operator on the second shift, using
the sane junbo drill that M. Norton was using on the first shift
when he was killed. Tr. 539-541.

M. Frazier testified that the ground conditions in the
2C3 stope were bad, and that roof bolts were needed. Tr. 550-551
It was M. Frazier's opinion that the 2C3 headi ng was too w de.
Tr. 544.

M. Frazier stated that the "belly" which he and M.
Ellis tried to pull down about 1 week before M. Norton's death
was within 10 to 15 feet of the spot where M. Norton was kill ed.
He stated that he had tried unsuccessfully to drill the belly
down, spending about 45 minutes to 1 hour in the attenpt. M.
Frazier thought that this belly may have been the rock, or at
| east part of the rock, that fell fromthe roof and struck M.
Norton. Tr. 543-545, 552, 585, 593-594 and R-16 (Erickson's
Sket ch Enl ar ged).

I nspector MDaniel testified that, based on his
observation of the heading, he believed that the rock that fel
was a "belly." Tr. 1341.



Hobart Tucker is a | oader operator at the Imel M ne
and had worked renoving nmuck fromthe 2C3 heading on the 11:00
p.m to 7:00 a.m shift (Friday night-Saturday nmorning) prior to
Monday, October 24, 1988, the date of M. Norton's death. He had
been in the 2C3 stope about 50 tines before the fatality. He
stated that the 2C3 stope needed to be bolted:

"I feel that the ground needs to be bolted in that
particular area. | nean as a general rule, because anywhere's
troubl e, you know, with some ground you need to keep it bolted.
O course, | think the ground ought to be bolted for the sinple
fact of support. | think it helps the ground a ot to stay safe,
as a general rule, over periods of tinme."

[Tr. 377-380].

Janmes Jacques, |Inmel M ne's Superintendent, testified
in his deposition that 75 percent of the 2C3 stope had been
bolted before M. Norton's death (G 40 [Jacques' Deposition] at
56- 58) .

John Ellis, Jr., Inmel General M ne Foreman, testified
in his deposition that it was Inmel's practice to bolt all of the
headi ngs (G 42 at 11-12).

5. Sone witnesses for ASARCO testified that the junmbo dril
had been used for a long tinme to scale ground at the Imel M ne
However, the operator's Safety Rul es Bookl et makes no nention of
the use of the junmbo drill to scale. It refers only to the use of
a scaling bar. In pertinent part, it provides:

M NI NG DEPARTMENT

* *x * *x * % *

6. It is the responsibility of every worker to scale
down all | oose ground that he finds. If for any reason this is
not possible, he nmust notify his foreman

7. Be sure you use a proper length bar which is sharp
and has bit (sic) on only one end. Bars when not in use nust be
stored in a safe location out of vehicle traffic.

8. Barring down nmust be done froma safe |ocation
Footi ng shall be secure.



