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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
2 Skyline, 10th Fl oor
5203 Leesburg Pi ke
Falls Church, Virginia 22041

SECRETARY OF LABOR, CI VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. SE 90-120
PETI TI ONER A. C. No. 40-02368-03527
V.

Beechgrove Prep. Pl ant
BEECHGROVE PROCESSI NG CO. ,
RESPONDENT

DECI SI ON

Appear ances: Joseph B. Luckett, Esqg., Ofice of
the Solicitor, U S. Departnment of
Labor, Nashville, TN, for the
Petitioner;

Martin J. Cunningham I11, Esg.,
London, Kentucky, for the
Respondent .

Bef ore: Judge Fauver

The Secretary of Labor seeks civil penalties for alleged
viol ati ons of safety standards, under the Federal Mne Safety and
Heal th Act of 1977, 30 U. S.C. O 801 et seq.

Havi ng consi dered the hearing evidence and the record as a
whole, | find that a preponderance of the substantial, reliable,
and probative evidence establishes the foll ow ng Findings of Fact
and further findings in the Discussion bel ow

FI NDI NGS OF FACT

1. Respondent operates a coal preparation plant, known as
Beechgrove Preparation Plant, where it processes coal for sale or
use in interstate commerce. It enploys about 17 enpl oyees and
processes about 2,000 tons of coal per day.

Citation 3174032

2. On April 26, 1990, Federal M ne Inspector Don MDani el
an electrical inspector, inspected the plant and observed
accunul ations of float coal dust in a two-storey building into
whi ch coal is dunped before it is conveyed to the cleaning plant.
He observed float coal dust in the air, on electrical boxes, on
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belt frames, and on the walls. The accunmul ati ons were as nuch as
a quarter-inch thick.

Citation 3174033

3. On April 26, 1990, Inspector MDaniel inspected a
buil ding used to store materials and to grease equi pnent. He
observed 50 to 75 bales of hay, an air conpressor which operated
a grease gun, and about 20 gallons of grease spillage on the
floor and walls. He al so observed an accumul ati on of about one
gal l on of grease on the air conpressor equi pment. He observed
that, although the floor was wet, the float coal dust was dry.

Citation 317034

4, On April 26, 1990, Inspector MDaniel observed a fue
storage tank near the preparation plant. It held 150 to 200
gal l ons of kerosene, and was about half full. A fire extinguisher
near the fuel tank had the safety pin pulled out and the
di scharge | ever pushed in, indicating that the fire extinguisher
had been di scharged.

Citation 3174035

5. On April 26, 1990, Inspector MDani el observed that the
V-belt and pulleys on the No. 1 raw coal belt were not properly
guarded. The guard provi ded was secure at the top, but two bolts
were mssing fromthe bottom and the bottom of the guard had
swung out three inches, exposing the noving parts.

DI SCUSSI ON W TH FURTHER FI NDI NGS
Citation 3174032

The fl oat coal dust accumul ations found by the inspector
were in a building in which there were various possible ignition
sources, e.g., rollers on belt conveyors, bearings, electrica
boxes, and energi zed electrical wires. Float coal dust presents a
seri ous hazard of an expl osion or propagation of fire. The cited
condition presented a reasonable |ikelihood of resulting in
serious injury, and therefore was a significant and substantia
violation of 30 CF. R 0O 77.202. (Footnote 1) See ny decision in
Consol idation Coal Conpany, 4 FMSHRC 748-752 (1991).
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The fact that the floor was wet did not renove the danger
because float coal dust will float on a wet or danp surface and
still remain capable of propagating an explosion or fire. The
condi tion was obvi ous and shoul d have been detected and corrected
before the inspection. The facts thus show noderate negligence.

Citation 3174033

The accunul ati ons of grease presented a serious fire hazard.
The flammbility level of the grease was not high. Respondent
states that it was not higher than hay, paper or wood. But it
could propagate a fire and, with the presence of 50 to 75 bal es
of hay in the sane encl osed area, could contribute to a major
fire. The condition presented a reasonable |ikelihood of injury
and was therefore a significant and substantial violation of 30
C.F.R 0 77.1104. (Footnote 2) The condition was obvi ous and
shoul d have been detected and corrected before the inspection.
The facts thus show noderate negligence.

Citation 3174034

The fire extingui sher near the kerosene fuel tank showed
cl ear physical evidence of being discharged. The safety pin had
been pulled and the discharge | ever had been pushed in. This
condition warranted a finding by the inspector that the fire
exti ngui sher had been discharged. If the operator wanted to
dispute this finding at the tine the inspector issued the
citation, it had the opportunity to denonstrate to the inspector
that the fire extinguisher was operative. Failing such a
denonstration by the operator, the facts sustain the inspector's
finding that the extinguisher was in violation of 30 CF. R 0O
77.1110, which requires that "Firefighting equi pnent shall be
continuously maintained in a usable and operative condition. * *
*" Also, maintaining a fire extinguisher in a physical condition
that indicates that it has been discharged would not conply with
the standard. Such a condition could easily mslead a firefighter
into going to a nore distant fire extinguisher to fight a fire.
Reasonabl e and substantial compliance with the safety standard
requires that fire extinguishers be maintained in proper
condition with the safety pin in place and the discharge lever in
t he non-di scharged position.

The cited condition presented a reasonable |ikelihood of
contributing to a serious injury, and therefore constituted a
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significant and substantial violation

The condition was obvi ous and shoul d have been detected and
corrected before the inspection. The facts thus show noderate
negl i gence.

Citation 3174035

The guard for the V-belt and pulley on the belt head drive
was missing bolts on the bottom and had swung out about three
i nches. The guard was about four feet fromthe wal ki ng surface,
and on a wal kway. This condition presented a serious hazard of
soneone comng into contact with noving machi nery parts and
sustaining a serious injury. If someone fell near the guard
openi ng, he or she could accidently nove a hand through the
opening while trying to break the fall. The facts showed a
significant and substantial violation of 30 CF. R O
77.400(a). (Footnote 3)

The condition was obvi ous and shoul d have been detected and
corrected before the inspection. The facts show noderate
negl i gence.

Considering all the criteria for civil penalties in O 110(i)
of the Act, | find that the following civil penalties are
appropri ate:

Citation Cvil Penalty
3174032 $63
3174033 $63
3174034 $63
3174035 $63

CONCLUSI ONS OF LAW
1. The judge has jurisdiction in this proceeding.

2. Respondent violated 30 C.F.R 0O 77.202 as alleged in
Citation 3174032.

3. Respondent violated 30 CF. R 0O 77.1104 as alleged in
Citation 3174033.
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4. Respondent violated 30 CF.R [0 77.1110 as alleged in Citation
3174034.

5. Respondent violated 30 CF.R 0O 77.400 as alleged in
Citation 3174035.

ORDER
WHEREFORE | T | S ORDERED t hat :
1. The above citati ons are AFFI RVED.

2. Respondent shall pay the above-assessed civil penalties
of $252 within 30 days of the date of this decision.

W I liam Fauver
Adm ni strative Law Judge

1. 30 CF.R 0O 77.202 provides:
"Dust Accunul ations in surface installation. Coal dust
in the air of, or in, or on the surfaces of, structures,
encl osures, or other facilities shall not be allowed to exist or
accunul ate i n dangerous anounts."”

2. 30 CF.R 0O 77.1104 provides:

"Accumul ati on of combustible materials. Combustible
mat eri al s, grease, lubricants, paints, or flammble |iquids shal
not be allowed to accurmul ate where they can create a fire
hazard. "

3. 30 CF.R 0O 77.400(a) provides:

"Mechani cal equi pment guards. (a) Gears; sprockets;
chains; drive, head, tail, and takeup pulleys; flywheels;
couplings; shafts; sawblades; fan inlets; and simlar exposed
nmovi ng machi ne parts which may be contacted by persons, and which
may cause injury to persons shall be guarded.”



