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Appear ances: Ernest Burford, Esq., Ofice of the Solicitor, U S.
Department of Labor, Dallas, Texas,
for Petitioner;
John W Paul, Esq., Engl ewood, Col orado,
for Respondent.

Before: Judge Cett

This case is before ne upon a petition for assessnment of
civil penalties under Section 105(d) of the Federal M ne Safety
and Health Act of 1977, 30 U.S.C. 0O 801 et seq. (the "Act"). The
Secretary of Labor, on behalf of the Mne Safety and Health
Admi ni stration, (MSHA), charges the Pittsburg & M dway Coa
M ni ng Conmpany (P&M), the operator of the McKinley Mne, with two
104(a), non S&S, violations of mandatory regul atory standards
found in 30 CF.R 0O 45.48 and O 77.904.

The operator filed a tinmely answer contesting the all eged
violations and the appropriateness of the proposed penalties.

Pursuant to notice, an evidentiary hearing on the merits was
hel d before me, along with other cases involving the sane parties
and attorneys.

Stipul ations

At the hearing, the parties agreed on the follow ng
stipul ations:

1. P&M i s engaged in the mining and selling of coal in the
United States and its mning operations affect interstate
commer ce
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2. P&Mis the owner and operator of the MKinley Mne, MSHA ID
No. 29-00096.

3. P&Mis subject to the jurisdiction of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. O 801 et seq.

4, The Administrative Law Judge has jurisdiction in this
mat ter.

5. The subject citations were properly served by a duly
aut hori zed representative of the Secretary upon an agent of
Respondent on the date and pl ace stated therein, and may be
admtted into evidence for the purpose of establishing their
i ssuance and not for the truthfulness or rel evancy of any
statements asserted therein

6. The exhibits to be offered by Respondent and the
Secretary are stipulated to be authentic, but no stipulation is
made as to their relevance or the truth of the mtters asserted
t herei n.

7. The proposed penalties will not affect Respondent's
ability to remain in business.

8. The operator denonstrated good faith in tinely abating
the all eged viol ations.

9. P&M i s a large operator of a coal mne for penalty
assessment purposes. It's McKinley Mne is a |arge surface nine
producing four to five tons of coal each year

10. The certified copy of the MSHA assessed viol ati ons
history filed in Docket No. CENT 91-106 reflects the history of
this mne.

Citation No. 3584164

This citation charges Respondent with a 104(a) violation of
30 CF.R 0O 45.4(b). The citation reads as foll ows:

The production-operator could not produce the

i nformati on required by paragraph (a) of this section
for each independent contractor of this mne, nanely
General Electric ISE, this contractor was providing
el ectrical service on contract work at the No. 4
dragline.
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The ci

O

The i

ted safety standard reads as foll ows:
45. 4 | ndependent contractor register

(b) Each production-operator shall maintain
in witing at the mine the information requir-
ed by paragraph (a) of this section for each
i ndependent contractor at the mne. The pro-
duction-operator shall make this information
avail abl e to any authorized representative
of the Secretary upon request.

nf ormati on which the operator is required to maintain

in witing and make available to the inspector is set forth in
Section 45.4(a) which in part reads as foll ows:

Conf |
what i nfor

(1) The independent contractor's trade nanme, business
address and busi ness tel ephone nunber;

(2) A description of the nature of the work to be
performed by the independent contractor and where at
the mne the work is to be perforned,

(3) The independent contractor's MSHA identification
nunmber, if any; and

(4) The independent contractor's address of record for
service of citations, or other docunents involving the
i ndependent contractor

icting testinmony was presented at the hearing as to
mati on the operator maintained and nmade available to

the inspector and as to when the informati on was nmade avail abl e.

Af ter

the lunch break, the parties stated on the record that

they had conferred and reached a proposed settlenent of Citation
No. 3584164 with an agreed penalty of $20.

On the basis of the evidence presented at the hearing and on
the representation of counsel, | approved the settlenent fromthe

bench and

| hereby reaffirmmy approval of the settlenment

deposition of this citation

Citation No. 3584192

Thi s
vi ol ati on

citation charges Respondent with a 104(a) non S&S
of 30 CF.R 0O 77.904.
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The citation reads as foll ows:

The circuit breaker supplying electrical power to the
Sout h East warehouse door was not |abeled to show in
fact that this circuit supplied electrical power to the
Sout h East door. This circuit breaker was energized
when this condition was observed. Two of three

war ehouse personnel could not readily identify the
control circuit when question[ed], they had to | ook at
the circuit and trace it to the door notor. (Enphasis
added) .

The cited safety standard reads as foll ows:
0 77.904 Identification of circuit breakers.

Circuit breakers shall be |abeled to show
which circuits they control unless identifi-
cation can be made readily by |ocation
(Emphasi s added).

The cited device in question was a di sconnect switch in the
electrical circuit between a nol ded-box circuit breaker and a
not or for an overhead warehouse door. The undi sputed evi dence
established that this device, cited and referred to in the
citation as a "circuit breaker," was not a circuit breaker. The
evidence clearly established that it was a fused "di sconnect
switch."

Petitioner argues that although the specific |anguage of 30
C.F.R 0O 77.904 does not nmention the term "di sconnecting device"
the statute should be interpreted to include such devices.
Petititioner argues that both devices have the sane fundanental
function.

The regul ati ons do not define the term"circuit breaker."
The term"circuit breaker" is defined in A Dictionary of M ning,
M neral, and related Terms 210, U. S. Departnment of the Interior
(1968), as follows:

Circuit breaker. a. An overload protective device
installed in the positive circuit to interrupt the flow
of electric current when it becones excessive or nerely
exceeds predeterm ned value. b. A switch that
automatically interrupts an electric circuit under an

i nfrequent abnormal condition (as overload). Wbster

3d.
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A dictionary of Mning, Mneral, and Related Terns 1111, U.S.
Department of the Interior (1968), defines a disconnect "switch,"
i nsofar as relevent here, as follows:

A mechani cal device for opening and closing an electric
circuit;

It is undisputed that the circuit at issue was a |ow or
medi um vol tage circuit (Tr. 32). Section 77.904 refers only to
"circuit breakers" on |ow or mediumvoltage circuits, and does
not mention disconnecting devices.

The correspondi ng provision dealing with high-voltage
circuits (Subpart | of Part 77, Title 30) clearly shows that the
two phrases are to be used i ndependently:

0 77.809 - ldentification of circuit breakers and di sconnectin
swi t ches.

Circuit breakers and disconnecting switches shall be
| abel ed to show which units they control, unless
i dentification can be made readily by |ocation

Thus, the Secretary when pronul gating a safety standard for
hi gh voltage currents specifically included references to both
"circuit breakers" and "di sconnecting switches" but when
addressing | ow and medi um voltage circuits specifies only
"circuit breakers". A termcarefully enployed in one place in the
regul ati on and excluded in another should not be inplied where
excluded. KCMC, Inc. v. FCC, 600 F.2d 546 (5th Cir. 1979);

Di anond Roofing Co. v. OSHRC, supra; Koch Refining Co. v. United
States Dept. of Energy, 504 F. Supp. 593 (D. Mnn. 1980), aff'd,
658 F2d 799 (Tenp. Ener. Ct. App. 1981).

A question that naturally comes to mnd is whether there is
a rational reason for the Secretary to specifically require
| abel i ng of disconnecting switches in high voltage |lines but not
in mediumor |ow voltage circuit. The Respondent's expert
expl ai ned that one reason for this distinction is that a
servicing electrician can use a voltnmeter to check | ow and medi um
voltage circuits, but that a voltneter cannot be used on high
voltage lines. (Tr. 72). Thus, there is a reason for requiring
specific labeling of both circuit breakers and di sconnect
switches in servicing high voltage circuits.

Respondent in denying any violation of 30 C.F.R 0O 77.904
sumrari zes its position as follows:
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A. As a factual matter, the electrical circuit controlled
by this disconnect switch was readily identifiable by |ocation
and it is sufficient that a worker be able to identify the cir-
cuit by observation

B. For purposes of both the regulatory scheme and common
usage anong el ectricians, this Switching Mechanismis a
"di sconnecting device." A disconnecting device serves a different
purpose than a circuit breaker, and is distinguishable in
practical application.

C. The plain | anguage of Section 77.904 does not require
identification of disconnecting devices on | ow and medi um vol t age
circuits.

D. The plain words of the Secretary's regulation (0O 77.904)
are clear and unanbi guous; i.e., the standard applies solely to
"“circuit breakers." Any extension of the standard so as to apply
the I abeling requirement to di sconnecting devices constitutes
substantive rul e-maki ng wi thout follow ng rul e-maki ng procedures.

E. Even if the regulation is susceptible to various
meani ngs, and the Secretary's characterization is nerely
interpretative, the Respondent had no notice of the Secretary's
posi tion.

I find merit in Respondent's contention that as a factua
matter identification of the circuit that the disconnect swtch
controlled could readily be nade by | ocation and thus cones
within the exception to the |abeling requirement specifically
stated in the cited safety standard.

Respondent in its post-hearing brief states its position in
part as follows:

l. As a factual matter, the electrical circuit
controlled by the Switching Mechani smwas readily
identifiable by location. It is sufficient that a
wor ker be able to identify the circuit by observation

Whet her or not the Switching Mechani sm m ght be held to
be a "circuit breaker," the scene depicted in
Respondent's Exhibit 1-B (a | arge photograph of the
di sconnect switch and the conduit fromthe switch to to
the notor that raises and | owers the warehouse door)
clearly shows that the
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circuit controlled by the Switching Mechan-
i sm (designated by an arrow in the photo-
graph) can be readily identifiable by obser-
vati on. Even wi thout reaching the |ega

i ssue of whether the Switching Mechani sm

is a"circuit breaker," this fact should be
di spositive of the case.

The Inspector's narrative report contained in the
citation suggests that all workers nust be able to
readily identify the controlled circuit upon
questioning, w thout observing the apparatus. In
effect, the inspector inposes the safety standard as if
it were a test question posed in a closed-book exam He
concedes that the workers could, in fact, trace the
circuit to the door notor by looking at the circuit
(Citation; Tr. 36). Thus, the face of the citation
itself negates any violation of the standard.

Upon cross-exam nation, the Inspector further conceded
that he could see what circuit was controlled by the
Swi tchi ng Mechanism (Tr. 35). He acknow edged that he
had based the existence of the violation on the
negati ve responses offered by two of three workers in
the area (Tr. 17). The Secretary did not call those
i ndividuals to testify as to the extent of their
knowl edge or inability to identify the circuit (with or
wi t hout vi sual observation).

The Secretary has not provided any |egal basis or
rationale to support its contention that a worker
shoul d be able to "identify" the circuit w thout
actually looking at it. Such a novel interpretation
constitutes substantive rul e-maki ng wi thout adhering to
procedural guidelines, as more fully discussed bel ow.
The phot ograph of the scene, and the inspector's own
adm ssions, establish that the circuit controlled by
the Switching Mechani smcould be readily identified by
| ocation. Therefore, no violation has been shown by the
evi dence.
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For purposes of both the regul atory scheme and
comon usage anmong el ectricians, this Switching
Mechani smis a "di sconnecting device." A discon-
necting device serves a different purpose than a
circuit breaker, and is distinguishable in practica
application.

In addressing the remaining |legal issues in this case,
an understandi ng of the function and purpose of the
Swi tchi ng Mechanismis necessary. Miuch attention was
devoted at the hearing to the definition of a "circuit
break er" and of a "disconnecting device"; however, the
key points are quite straight-forward.

The terns "circuit breaker" and "di sconnecting device"
have very different meanings to an electrician. The
ordi nary and common neani ng of words shoul d be applied
in the application of regul ations, unless such words
are defined otherwi se. Usery v. Kennecott Copper Corp.
577 F.2d 1113 (10th Cir. 1977); Whelan v. United
States, 529 F2d 1000 (Ct.Cl. 1976). The Respondent's
el ectrical expert established that a "circuit breaker”
is a device that automatically provides overcurrent,
short circuit, and ground fault protection to the
circuit (Tr. 75, 76). A "disconnecting device" enables
the servicing electrician to manual ly deenergi ze the
circuit and visually confirmits disconnection (Tr. 69,
77). Since the electrician can actually see that the
el ectrical line has been physically separated, he or
she may then safely proceed with servicing.

It is helpful, then, to distinguish between the
respective purposes of a circuit breaker and a
di sconnecting device. The fornmer affords automati c,
unattended protection against electrical faults. The
latter enables visually verifiable safe access to the
service point of the circuit beyond the di sconnecting
devi ce. The Respondent agrees that a single apparatus
could serve both purposes if so equi pped; however, the
circuit breaker in use on the circuit in question was a
nol ded- box circuit breaker which did not enable
internal inspection; therefore, a separate
di sconnecting device was required (Tr. 67, 81).
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W thout a focus on the differing purposes of
the two devices, the analysis becomes unneces-
sarily confused. A disconnecting device can be
"fused" or "unfused" by the sinple addition of
a fuse in the device. Such a fuse adds an additi o-
nal measure of automatic protection, along with the
separate circuit breaker which, in this case, was
| ocated on a different floor (Tr. 67, 69, 70). The
Secretary argues that by the addition of a fuse,
this Switching Mechani sm duplicates sone of the
same functions as a circuit breaker and therefore
shoul d be | abeled in the sane manner as a circuit
breaker. This position would have nerit if the
addition of the fuse introduced sonme safety
hazard or altered the essential purpose of the
di sconnecting devi ce.

The Secretary's attenpt to equate a circuit breaker and
a disconnecting device is faulty in several respects.
First, the inspector m sunderstands the purpose of a
di sconnecting device; he believes that the device is
used to provide enmergency shut-off (Tr. 15). However
the Respondent's electrical expert testified that the
pur pose of the device is to enable visual verification
of deenergizing prior to nmai ntenance. The record
establishes that the actual on/off switch (which
controll ed novenment of the door) was near-by (Tr. 46,
72).

Even the Secretary's own regul ati ons regarding
di sconnecti ng devi ces enphasize the "visual"™ evidence
of disconnection rather than the need for i medi ate or
emer gency di sconnection

0 77.903 - Disconnecting Devices. Disconnecting
devices shall be install ed in circuits supplying
power to portable or nobile equi pment and shal
provi de visual evidence that the power is

di sconnect ed.

The inspector confuses purpose with function. Even with
the addition of a fuse, the primary purpose of a
di sconnecting device renains the sane; to enable visua
confirmation of a manual
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di sconnection. The addition of a safety feature
(i.e., a fuse that functions simlar to a circuit
breaker) should not convert an otherw se accep-
tabl e apparatus into a safety hazard); this is
sinmply illogical. The Secretary is in the anomal ous
position of arguing that the addition of a safety
feature reduces the safety of the workers. Florence
M ning Co., 11 FMSHRC 747 (1989). The Secretary is
advocating a |l egal position that woul d encourage
conpliance by renoval of a safety feature.

The Secretary offered no expert testinmony to refute the
common usage of the two ternms anpong el ectricians, but
instead relies upon the legalistic interpretative
argunent that the phrase "di sconnecting device" is
i nterchangeable with "circuit breaker" due to the
addition of a fuse. Her case is prem sed on the
description of "circuit breaker" in the 1968 Nationa
El ectrical Code in Article ("NEC') Section 100 (Tr.
78), which is defined therein to include devices which
open and close circuits by both automatic and
nonaut omati ¢ nmeans. By applying that definition
directly to Section 77.904 the Secretary reasons that
the phrase "circuit breaker" is all-enconmpassing.

The substance of the then-current NEC is incorporated
into the Secretary's regul ati ons dependi ng on the date
that the equipnent is installed if after 1971. 30
CF.R 0O77.516 (1990). Since the NEC is incorporated
by reference, the provisions of the full electrica
codes, as revised over the years, are available for the
Conmmi ssion's review in deciding this case.

Al'l editions of the NEC since 1975 have included the
foregoing definition of "circuit breaker," but have

el aborated on that definition for circuits carrying
over 600 volts (a |low voltage under 30 CF.R 0O 77.2(s)
(1990) neans up to 660 volts):
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Swi t chi ng Devi ces:

Circuit Breaker: A switching device capable of
maki ng, carrying, and breaking currents under
normal circuit conditions, and al so nmaking,
carrying for a specified tinme, and breaking
currents under specified abnormal circuit
conditions, such as those of short circuit.

* * * * *

Di sconnecting (or Isolating) Switch (Di sconnector
I solator): A nmechanical sw tching device used for
isolating a circuit or equipnent froma source
power .

Di sconnecti ng Means: A device, group of devices,
or other nean whereby the conductors of a circuit
can be disconnected fromtheir source of supply.

Thus, all editions of the NEC for the past fifteen
years have nmade the definitional distinction between a
circuit breaker and a di sconnecting switch

Vet her the Commi ssion relies on the 1968 version of
the NEC or later editions, caution nust be taken in
literally applying NEC term nology in the context of
the MSHA regul ati ons. Respondent agrees that an
ordinary circuit breaker includes both manual and
automatic energy interruption features. But the
Secretary's regul ations provide for an additiona
feature of visual confirmation of disconnection, a
provi sion that the NEC does not require (Tr. 76). The
nol ded-box circuit breakers commonly in use do not
permt visual inspection of the internal blades (Tr.
81). This added purpose was not contenplated by the NEC
and therefore the NEC definition cannot be freely
applied to the Secretary's regul ation

Even though the substance of the then-current NEC is
i ncorporated into the Secretary's regulations, it does
not follow that term nology and definitions are
directly interchangeabl e.
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The Secretary's regulations clearly apply the
phrases "circuit breaker"™ and "di sconnecting device"
separately. She cannot sinply construe the existing
regul ati ons to nean what she may have intended but did
not adequately express. Dianond Roofing Co. v. OSHRC,
528 F.2d 645 (5th Cir. 1976).

* * * * *

IV. The plain words of the Secretary's regulattion (0O
77.904) are clear and unanbi guous; i.e., the standard
applies solely to circuit breakers. Any extension of
the standard so as to apply the | abelling requirenent
to di sconnecting devices constitutes substantive

rul e-maki ng wi thout follow ng rul e-nmaki ng procedures.
The Secretary offers an alternative argunent that

whet her or not the disconnecting device contains a
fuse, the sane standard provided for high voltage
circuits (0O 77.809) should be applied to | ow and medi um
voltage circuits. The inspector offered his opinion

t hat any devi ce which enabl ed di sconnecti on shoul d be
| abel ed (Tr. 34).

The Secretary relies on the following citation fromthe
1968 NEC, 0O 110.22 (Tr. 79):

Each di sconnection neans required by this code for
not ors and appliances and each service nmeter or
branch circuit at the point where it originates
shall be legibly marked to indicate a purpose is
evi dent. (Enphasis added).

If this standard were read without the enphasized
| anguage, it would i ndeed appear to require
identification of all disconnecting switches (unless,
of course, readily identifiable by location), just as
the Inspector has applied O 77.904. But as the
Respondent's expert pointed out in uncontroverted
testinony, the reference to "at the point where it
originates" means at the circuit breaker; the Switching
Mechani smin question here was not
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at the point where the circuit originated

(Tr. 69, 70, 80). This is no different than the
Secretary's own regulation O 77.904, and adds
nothing to this analysis.

A rul e as envisioned by the Inspector m ght well be
appropriately adopted by the Secretary under the rule
of law set out in Chevron U S. A Inc. v. Natura
Resources Defense Council, Inc., 467 U. S. 837 (1984).
Yet, a plain reading of the two provisions (one dealing
wi th high voltage and one dealing with medium | ow
vol tage) leads to the conclusion that the Secretary has
not yet done so. |If she intends to inpose a new and
substantive obligation upon operators, she nust foll ow
appropriate rul e-maki ng procedures. Drummond Co., 13
FMSHRC 339 (1991).

In determ ni ng whether the actions of the Secretary
must conply with rul e-maki ng procedures, the courts
differentiate between interpretive and substantive
actions. Here, the Secretary is attenpting to enforce a
new and substantive obligation upon Respondent. Phel ps
Dodge Corp. v. FMSHRC, 681 F.2d 1189 (9th Cir. 1982).

V. Even if the regulation is susceptible to various
meani ngs, and the Secretary's characterization is
nmerely interpretative, the Respondent had no notice of
the Secretary's position.

If the application and construction of the regulatory
| anguage is considered to be interpretive rather than
substantive in this case, Respondent and all operators
nmust be afforded fair notice of the Secretary's
"interpretation." Phel ps Dodge Corp. v. FMSHRC, supra.
Respondent has been unable to | ocate any notice of the
Secretary's interpretation of "disconnecting switch" in
her Program Policy Manual, Program Policy Letters, or
previ ous published enforcenent actions.

The enforcenent of an interpretation rule which inposes
a new and affirmative duty upon an operator w thout at
| east giving notice to the industry violates the basic
noti ons of due process.
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Concl usi ons

As previously stated, Respondent's Exhibit 1-B, a |arge
phot ograph of the work site in question, clearly shows the
di sconnect switch in question and the circuit it controls. It
shows the conduit com ng out of the switch box in question and
going up the wall to the notor which raises and | owers the
war ehouse door. On the basis of Respondent's Exhibit 1-B and the
testimony presented at the hearing, | find that irrespective of
whet her or not the disconnect switch is a "circuit breaker"
within the neaning of 30 CF.R 0O 77.904 that identification of
the circuit that the disconnect switch controlled can readily be
made by nmere observation of the location of the disconnect switch
and the conduit |eading out of it going up the wall to the notor.

Assunmi ng, for the purpose of argument, that the switch in
guestion is a "circuit breaker" within the neaning of 30 CF. R O
77.904, | find it falls within the standard's specific exception
that labeling is not required where "identification can be made
readily by location.” Citation No. 3584192 is vacat ed.

ORDER
On the basis of the foregoing findings and concl usi ons.

It is ordered as follows:

1. Citation No. 3584164, citing a violation of 30 CF. R 0O
45.4(b) is AFFIRMED and a penalty of $20 is ASSESSED

2. Citation No. 3584192, citing an alleged violation of 30
C.F.R [0 77.904 is VACATED and its rel ated proposed penalty is
set aside.

3. Respondent is ORDERED TO PAY to the Secretary of Labor a
civil penalty in the sumof $20 within thirty (30) days of the
date of this Decision and, upon receipt of paynent, this matter
i s DI SM SSED.

August F. Cetti
Adm ni strative Law Judge



