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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges

ASARCO M NI NG COVPANY, CONTEST PROCEEDI NG
CONTESTANT
Docket No. WEST 92-624- RM
V. Citation No. 4124076; 8/6/92
SECRETARY OF LABOR, Troy Unit
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , M ne | D 24-01467
RESPONDENT
DECI SI ON

Appear ances: Henry Chajet, Esqg., Washington, DC
for Contestant;
Robert J. Murphy, Esq., Ofice of the Solicitor
U. S. Department of Labor, Denver, Col orado,
for Respondent.

Bef or e: Judge Morris

This is a contest proceeding initiated by contestant
pursuant to the Federal Mne Safety and Health Act of 1977, 30
U.S.C. 0801 et seq., (the "Act"). Contestant seeks to invalidate
Citation No. 4124076 issued on August 6, 1992, by the Secretary
of Labor for the alleged violation of 30 C F.R 0O 57.3360.

An expedited hearing was requested and was held in Spokane,
Washi ngton, on August 13, 1992. The parties waived post-tria
briefs, submtted the case on oral argunents and requested an
expedi ted deci si on.

Citation No. 4124076 issued herein provides as follows:

Ground support was not provided and installed on the
ribs of the U Q1 haulage drift to prevent ground fal
in this area. A ground support system shall be
i nstall ed and nmi ntai ned throughout the U Q 1 haul age
drift to control the ground in this area where persons
are require[d] to work or travel in performng their
assigned task. The ground support shall be installed
approximately (5) feet fromthe floor of the drift, and
up into the back area. The miners are require[d] to use
this drift on a regular routine each day.
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The regulation, 30 C.F.R. 0O 57.3360 provides as foll ows:

$57. 3360 Ground support use.

Ground support shall be used where ground conditions,
or mining experience in simlar ground conditions in
the mne, indicate that it is necessary. Wen ground
support is necessary, the support system shall be
designed, installed, and maintained to control the
ground in places where persons work or travel in
performng their assigned tasks. Danaged, | oosened, or
di sl odged tinmber use for ground support which creates a
hazard to persons shall be repaired or replaced prior
to any work or travel in the affected area.

Sumary of the Evidence

SIEBERT L. SM TH has been an MSHA i nspector for 14 years of
his 26 years in mining. He is experienced in safety in connection
with metal /nonmetal mines. He has inspected the Asarco Troy unit
100 or nore days.

On July 13, 1992, M. Snmith arrived at the mne to
investigate a fatal accident. He was nmet by Bruce Clark, safety
director, Doug MIler, unit nanager, and m ner representative,
Dave Young. Acconpani ed by the nmanagenent representatives, the
party went to the accident scene, UE 158, about 150 feet fromthe
UQ 1 haulway. (Exhibit G2 is a drawing illustrating UQ 1 and UE
158).

M. Smith noticed | oose ground by UE 158; further, there had
been a large ground fall in the area.

Asarco's prelimnary report of the accident stated in part
as follows:

Two m ners heard a fall of ground at the UE 158 South
Headi ng. The nminers went to the heading to check and
found the victimlaying on the right side of the Atlas
Copco Room Junmbo Drill and about 3 feet fromthe face
There were no signs of falling material on the victim
I nvestigation revealed the victimwas hit on the head
(crushing his skull) by falling material. (Ex. G2).
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M. Smith investigated the ground support system and the roof
support in the area. At the intersection of UQ 1 and UE 158 he
required that some of the roof be scaled down. Exhibit G3 is a
phot ograph of the roof before the | oose was renmoved; Exhibit G4
shows the debris after it was barred down. Several tons were
barred down with a Junbo drill

After the investigation, M. Smith returned up the drift and
he saw that roof bolts were sticking out two or three feet in the
UQ 1 drift.

M. Smith had not previously seen fractured ribs of the type
he observed in UQ 1. Because of these conditions, he asked that
engi neers and geol ogi sts from MSHA Denver Tech Center inspect the
drift.

Denver Tech representatives arrived July 29 about 7:30 a.m
The group net with M. Bruce Clark and they went underground to
the UQ 1 drift. After leaving the pickup the group started to
wal k the 800-900 feet of UQ 1. The drift was 17 to 19 feet wi de
and 22 feet high. The rock conditions were the sane as previously
stated. Larger pieces had broken up. The bottom of UQ 1 | acked a
support system

UQ 1 is a haulage drift used to haul ore or waste rock from
t he area.

After observing the rock, M. Smth considered the roof of
UQ 1 to be dangerous. Small pieces of |oose rock could fall. As a
result he felt that ground support was necessary on the ribs.

On August 6, 1992, M. Siebert wote Citation No. 4124076
He designated the citation as significant and substantial. The
eval uati on was nmade because the regul ation was violated and a
possi bl e ground fall could occur. Further, the hazard woul d
reasonably cause injury.

M. Siebert agreed that he did not hear any popping sounds
in UQ 1. He issued his initial citation on July 13 for the |oose
roof at the intersection of UQ 1 and UE 158. The fatal accident
had occurred 100 to 150 feet away. The two areas appeared to be
the sane color. The fatality was caused by a back or roof fall

By way of abatenent M. Smith wants ground support to hold
the small rock and materials. He al so suggested tinber support.
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On July 29th M. Smith and M. Hansen spent an hour | ooking at
1 with mner lights and a high density light. There were pl aces
where the roof was stable but there were no support for the ribs.

The size of the material barred down was a couple of feet
| ong, about two feet. It broke after it fell. The area started at
the corner and went 25 feet in the drift and 12 feet up on the
ribs.

SI D HANSEN, a m ning engi neer experienced in mning,
graduated fromthe Col orado School of Mnes in 1972. He now works
for the MSHA's Denver Tech support group which offers technica
support to MSHA' s enforcement group

M . Hansen has been with MSHA since 1986 eval uating m nes.
He has done 6 rock surveys in various m nes.

M. Hansen is not a geologist. In evaluating rock stability
in a mne he doesn't think the geol ogical formations are
rel event.

Bef ore begi nning his survey, M. Hansen revi ewed vari ous
reports including a report of the fatality, a computer printout
of the mine, mne mps and a ventilation map. He also reviewed a
report from MSHA's Jerry Davidson involving a pillar fall. The
fatality at UE 158 was caused by a small roof fall

M. Hansen arrived on July 29th after the start of the
shift. Bruce Clark, safety director, Doug MIler, unit manager
and a Montana state m ne inspector acconpani ed them

Initially the group went to an ol der section where Asarco
was bringing down a section of roof. They then went to UQ 1l to
eval uate the area around the accident scene. After being dropped
off at the top of the drift they walked to the bottom Messrs.
Smith and Donal dson acconpani ed M. Hansen. The 800-900 foot wal k
t ook about an hour. They carried a 300,000 foot candl e power
light in the 18 foot entry.

In | ooking at the roof and ribs it was obvious the operator
was having roof control problenms. Many roof falls had occurred in
the ceiling |eaving cathedral formations. Sonme roof bolts were
hangi ng down three feet. The roof |ooked bad the entire way down.
The ribs showed evidence of alteration. White clay was present
and he was able to dig out the clay with his fingers.

uQ
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M. Hansen al so pulled down a good chunk of roof. The condition
he found was fromthe bottomup to the roof. Exhibit G5 was
marked to show the | ocation of UQ 1. The ground conditions M.
Hansen found were "pretty nuch" fromstart to finish.

UQ 1 had been driven through a shear zone, i.e., an ore body
on two different horizons. Driving a drift through a shear zone
presents problens as it fractures the rock. M. Hansen's
testimony was illustrated on Exhibit G 6.

The entry had been driven through bad ground. The rock mass
was faul ted, weakened and intensely jointed. A cave-in had al so
occurred off UQ 1.

M. Hansen did not go to the area where the fatality occured
but the ground conditions at that |ocation were different. The
roof at the accident site was a rock of better quality.

Primary ground support is the ability of rock to hold itself
up without outside support. Secondary ground support is wire
mesh, cribbing and roof bolts.

At the close-out conference on July 30th, the MSHA
representative told the operator that the situation was a concern
to MSHA. Roof bolting was discussed in UQ 1. They al so discussed
primry ground control. M. MIller, Asarco's representative, did
not agree any support was needed in the area. He al so expl ai ned
what he thought about the conditions.

Exhibit G7 is MSHA's witten nenorandum of the ground
stability evaluation at Asarco's Troy unit.

The ribs were not supported by an interlocking system M.
Hansen pulled rock off the ribs fromthe weakened beddi ng pl ane.
Bl ocks do not support thensel ves and wet clay can hel p keep the
bl ocks in place.

In cross examination, M. Hansen adnmtted he was not
know edgeabl e i n many geol ogi cal areas. He did not know the
conposition of rock in the drift nor did he analyze it. However
the rock conposition is an inportant feature.

The individual blocks fromUQ 1 to the accident site did not
vary that much. The bl ocks he pulled off indicated the beddi ng
was weak.
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M. Hansen renoved two or three pieces of rock along the 800-900
foot drift. They were representative of the rock.

Exhi bit 3, a photograph shows rock that M. Hansen could
pl uck off the bottom The ribs along the entry could have been
barred down as they were falling out on their own. MSHA was
concerned about the danger of smaller rock falling out.

The pickup diesels passing through the UQ 1 drift had not
I eft any soot residual in the drift.

M. Hansen's brief notes of the UQ 1 drift inspection (Ex.
G 9) indicated the drift was 17 feet w de; severely sheared;
rabbly; clays exposed; recommend nesh; and ribs not bolted.

M. Hansen marked on Exhibit G 2 places where he renoved nud
fromtwo | ocations.

In his inspection, M. Hansen concentrated on the left rib
and checked fromtop to bottom Near the bottom of the drift
conditions inproved. The place where the clay was |located is
mar ked "MJD' on Exhibit G 2. M. Hansen did not exam ne the right
rib but he assuned it |ooked like the left rib

M. Hansen saw water seeping in fromthe side. He did not
hear any ground working. However, the ribs would not be working
because there was nothing to i nduce stress on the pillars.

The rock in UQ 1 is waste rock

M. Hansen agreed that roof bolt |ocations should be
deternm ned on the basis including the height of the seam and
nature of the rock. As a rule roof bolts should be no further
apart than their |ength.

The m nimum size pins to be used in UQ 1 would be whatever
ties the mesh to the sides. M. Hansen believed bolts could be
put into the ribs and he further described the installation of
split sets.

MSHA was trying to stop smaller rocks fromstriking the
m ners.

M. Hansen did not notice one of the crosscuts on the right
side of UQ 1.
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Bruce Clark told the group there was a roof fall on UQ 2 directly
across the drift from another intersection. The roof fall is
shown on Exhibit G 2.

ASARCO S EVI DENCE

DAVE YOUNG, m ne superintendent at the Troy unit, is a
person experienced in mning. He graduated fromthe University of
Col orado School of Mnes in 1983 and he is a registered
pr of essi onal engi neer

The Troy unit produces silver and copper; the concentrate is
shi pped el sewhere. Asarco uses junbo drills, electric bolters and
di esel 88's. The equi pnent has protective canopi es. Asarco noves
about three million tons of material per year. There has been no
prior fatalities at the m ne

M. Young described the UQ 1 and UQ 2 haul ways (see EX.
A-1). These two haul age ways are approximately 18 to 20 feet
wi de. A normal haulaway is 40 to 50 feet wi de.

Asarco handles the drift by barring down whatever is |oose.
In addition, they install roof bolts where they are necessary.
Workers are instructed in the ground control procedures.

M. Young indicated rib bolting on previous occasi ons was a
di saster since the bolting created a further |ack of stability.

M. Young identified the mne map as shown in Exhibit A-1.
The intersection shown between 5 and 6 has been in existence
since May/June 1992.

The mne is 1.5 mles by .33 miles. The UQ 1 and UQ 2 drifts
were started the first of January (1992). UQ 1 is designed to the
m ne plan but is not a production heading.

A difference exists between UQ 1 and the site of the
fatality. The difference is caused by the drift crossing through
t he beddi ng plane. Also the rock conposition changes.

Steel set supports were put in UQ 2 but they were not
related to the ground fault.

M. Young has wal ked UQ 1 at |east 100 times. He goes into
the drift to see that the miners are working safely.
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Soot buildup on the ribs and back help the operator to nonitor
the rock situation as white spots will show where any rocks are
di sl odged.

In the 100 tinmes he has been in UQ 1, M. Young has not
heard any snappi ng or poppi ng sounds of the ground working.

M. Young was last in UQ 1 on Sunday. The ribs were nornal
and stable. He did not see any hazardous | oose ground. The
condi tions appeared the sane as on other occasions.

There was no water in UQ 1 but water can collect from sone
drilling; also nmuck piles are watered down to control dust.

Asarco uses a No. 7 rebar ceiling bolt 8 feet long. The
conpany's experience shows that replacing bolts in the ribs is a
di saster. The best control is the continued nonitoring of the
ri bs and barring down as required. Based on the history of the
mne, the installation of wire nesh with bolts would reduce
safety. Further, such installation has not worked previously.

M. Young agreed M. Smith issued a citation for the three
tons of ore that were barred down. However, a bar was not used;
rather, a junbo drill was used.

Exhibit G 9 indicates the Asarco's Troy M ne had three rock
falls in 1984; two rock falls in 1985; three rock falls in 1987;
four in 1989 and the same nunber in 1990.

A canopy does not offer exclusive protection

DR. W LLI AM HUSTRULI D, a professional engineer, serves as a
Prof essor of M ning Engineering at the University of Col orado
School of Mnes. He is an expert in the field of rock nmechanics
and safety. His resune lists his many publications. (Ex. A-4).

He has visited hundreds of mines working for mning
conpani es as well as unions.

Dr. Hustrulid has been at the Troy M ne on two ot her
occasions. H's nobst recent visit on August 11, 1992, was to
evaluate the UQ 1 drift. On his visit he exam ned and revi ewed
the geol ogy and the rock structure. In addition, he neasured the
strike and dip, an inportant facet when considering the stability
of the ground.
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In examining UQ 1, Dr. Hustrulid | ooked at the ground conditions
on both sides of the drift. (M. Hansen had only | ooked at one
side).

He found the overburden at the upper end of the drift was
about 800 feet; the overburden at the | ower end was 900 feet. The
thrust of the drift went fromtop to bottom and up again.

In Dr. Hustrulid' s opinion a person cannot observe the
condition of any ground from 100 feet away.

At the intersection of UQ 1 and UE 158 there were severa
changes in the rock formations.

In UQ 1 Dr. Hustrulid observed no hazardous or | oose ground.
In addition, there was no poppi ng sounds nor any water, cracks or
fissures. The roof was reinforced with No. 7 resin bolts, 9 foot
I ong pins; there were about 700 bolts. The other ground contro
is fromthe inherent strength of the rock nmaterial

Asarco uses the appropriate technique of scaling down any
| oose material with a nechani cal pick and scaling bar. Asarco,
which is required to nake the ground safe, drills, blasts and
reinforces the ground. Asarco's practices are consistent with
standard m ning practices.

The UQ 1 ground conditions are safe and stable.

Dr. Hustrulid discussed how a roof bolts pattern should be
established. It is normal for some roof bolts to becone
di sl odged; when this occurs Asarco rebolts the area. This is a
positive type of reinforcenent since the remining non-loose
bolts al so provide support.

The clay in UQ 1 was of a grayish color but only | ocated
near a fault. Dr. Hustrulid estimated that 5 percent of the drift
was cl ay.

The faults cross the drift at high angles. Such faults vary
from 30 degrees to vertical. When he observed these areas there
was no di sturbance of the rock.

The walls of the ribs are nearly vertical. It is inmportant
that such vertical l|ines be maintained.

Dr. Hustrulid disagrees with MSHA's reconmendation to pl ace
bolts in the ribs of the drift. Exhibit G 6 shows rock bl ocks.
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They tend to stay together. It is one to several feet between
beddi ng pl anes. Rock bolt hamrers in use today have 10 to 20
hor sepower. Poundi ng on pieces of rock will help tear the ribs
apart. In this jointed rock area if you start pounding a wall you
are asking for trouble.

Bolts with nesh presents problems. Wre nesh would fix an
area but it is not a good solution.

The drift should be inspected regularly to observe changes
in ground conditions. Mners can see when things are changing. If
such a change occurs, you can conme up with an operating plan

Gunite shot into the ribs can tie adjacent bl ocks together
but it does not affect any bl ocks behind those in the front. In
addi tion, gunite mght nmask probl ens by covering them However,
if gunite is installed you can see a piece of |oose rock devel op

In Dr. Hustrulid' s opinion the best course of action to
maintain stability in UQ 1 is to observe, nonitor and eval uate
changes that occur. He encourages mners to make thorough
exam nati ons.

It is nuch safer and easier to maintain UQ 1 due to its 18
foot width as conpared to a nornal 45 foot wide entry. The ribs
in UQ 1 are safe today.

Dr. Hustrulid does not use the terns "primary and secondary
ground support systens." He spent three hours in UQ 1 and did not
hear any snappi ng or poppi ng.

The roof bolts that were hangi ng down were no probl em
because they had been replaced with other bolts.

The term "beddi ng" means a process by which material is laid
down in a ground fornmation.

Installing roof bolts to the ribs is a bad idea. If you
drill into the ribs you conprom se the ground support. However
wooden | aggi ng shouldn't disturb the ribs.

Asarco could use a |oader to rock the ribs. That is, the
| oader could go down the drift and knock down any that are | oose.

OVNEN ERI CKSON i s Asarco's underground nmine foreman. M.
Erickson's job involves ground control
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M. Erickson scal ed down the ground pointed out by I|nspector
Smith. He considered the ground stable and he used the full force
of the Junmbo drill to knock it down.

On July 13th the various crosscuts shown on Asarco's nine
map were in existence.

In M. Erickson's opinion UE 158 was stable.

W LLARD R. COOPER, is a grade 10 miner, roof bolter and
Junmbo operator.

M. Cooper has worked on a daily basis in UQ 1. He was there
| ast Saturday. The ribs and ground in UQ 1 are different fromthe
ri bs and ground at the accident site.

He has never heard any poppi hg sounds nor has he heard
ground worki ng. There was no water in UQ 1.

Soot fromthe diesel covers the ribs. If the ribs were
wor ki ng you woul d see evi dence of spal ding.

Based on his experience M. Cooper thought the best solution
was to monitor the area on a daily basis.

If bolts were used, the UQ 1 ribs would be nore unstabl e.

M . Cooper agrees he sounds the roof when using a scaling
bar. It is a general policy to scale but it depends on the
machi ne and its operator. A m ner should nmake his own work area
saf e.

JOSEPH A. OLSEN, JR, a mner first class has been 11.5
years at the Troy unit. He does Junbo drilling.

He was worked UQ 1 and was elected by nminers for 2.5 years
as a mner's representative

M. O sen has attenpted rib bolting in the mne, in the 10
West area. The efforts were not successful. They did not nake the
conditions safe.

In UQ 1 the ground is different fromwhere the fatality
occurred.

M. O sen started in January in UQ 1. He has never seen
anyone put nesh in the ribs.
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MSHA REBUTTAL

JERRY DAVIDSON, is enployed as a geol ogi st for Denver Tech
Support. M. Davidson graduated fromthe University of North
Dakota and he is experienced in mning.

M. Davi dson has investigated about 200-300 ground stability
probl ems and he has been to the Troy M ne on three occasions.

He provi des geol ogy support for MSHA m ni ng engi neers. He
furni shed the geology to M. Hansen.

On July 29th, M. Davidson visited Asarco's mine with
Messrs. Hansen and Clark. They visted the UQ 1 drift. Initially
they got out at the top of the decline. They used a Q beam over
100, 000 candl e power and | ooked for clay seans and m nera
alterations.

The rock near the top was fractured from perpendicular to a
hi gh angle. The stability was margi nal

Wal ki ng down the drift M. Davidson noted the fractures were
not consistent. There were clay seanms al ong the beddi ng pl anes.
Such seans decrease the stability of the ground nmss.

M Davi dson discussed faults in detail. It appeared to him
that there were chemical alterations in the drift, a condition he
found not particularly unique. It was fractured rock.

In M. Davidson's opinion the stability was margi nal because
of the crushed nature of the rock. MSHA's recomrendati ons that
the ribs be reinforced were made in a witten nmenorandum

M. Davi dson agrees the Troy Mne is a bedded formation.
Further, he didn't exam ne every square inch of the drift. Hs
exami nation took | ess than an hour

He did not hear any popping noise as he wal ked through the
drift.

Di scussi on
This case does not lack for credibility issues. One such

i ssue deals with whether the ground in UQ 1 was the sanme type of
ground where the roof fall occurred causing the fatality.
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The evidence indicates that M. Hansen did not closely observe
the site of the accident due to a water accumul ati on. MSHA' s
evi dence shows their representatives were within 100 feet of the
site to make their observations. Basically, | agree with Dr.
Hustrulid that effective observations of roof conditions cannot
be made from 100 feet or nore away. In addition, virtually all of
Asarco's witnesses testified that the roof conditions where the
fatality occurred was different and nore stable than the UQ 1.

The principal credibility issue presented in this case is
whet her the rock in UQ 1 is stable. In this connection I
generally credit MSHA's evidence. Messrs. Smith, Hansen, and
Davi dson testified as to the unstable areas in UQ 1. The MSHA
representatives were using a high powered Q beamto inspect the
ri bs and roof and described their detailed exam nation of the
800-900 foot drift. |I believe they would be in a better position
to observe actual conditions as conpared to the Asarco enpl oyees
who worked in UQ 1 and described the conditions as stable. A
person working in an area is nore likely to be concerned with his
work than in observing rib conditions.

Asarco clainms that soot deposited on the ribs by diese
equi pment woul d qui ckly show any instability in the ribs. | am
not persuaded by this argunment. The UQ 1 haul age way was started
January 1, 1992. The citation was issued in August 1992. This
appears to be an insufficient amount of tinme to allow any
appreci abl e ampbunt of soot to accumul ate.

A conflict also exists between the testinony of M. Hansen
and Dr. Hustrulid. M. Hansen, a mning engineer, and a ground
stability expert believes generally that the geol ogica
formations are not relevent. His rock surveys in six mnes
qualify himto speak on the issue of stability of the ribs in UQ
1 of Asarco's Troy Mne. M Hansen described his findings
i ncluding clay that he scraped out with his fingers. Dr.
Hustrulid confirmed the presence of the clay in UQ 1. He
indicated it was 5 percent of the drift.

Asarco attacks the credibility of wi tness Hansen on the
basis that M. Hansen did not see one of the crosscuts in UQ 1,
al so he did not examine both sides of UQ 1. | agree with Asarco's
assertions but | do not find that the credibility of M. Hansen
was destroyed by such evi dence.

I recognize that the Conmi ssion has indicated that evidence
such as popping noi ses or sounds of ground working area are
rele
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vent in cases of this type. It is true there was no such evi dence
here. Principally this is because the thrust of MSHA' s evidence
dealt with the safety of mners who nmight be struck by relatively
smal | (softball size) pieces of rib. As M. Hansen noted, there
was no pressure on pillars hence there was no working ground or
poppi ng sounds.

Asarco's defense is two-fold. Initially, the operator stated
the roof and ribs in UQ 1 were stable at the tine of the
contested citation. On the other hand, the operator contends that
the sane ribs are so fragile that it would be a disaster to
insert roof bolts to be used as an anchor for wire nmesh. It
appears to the Judge that such inconsistency only serves to
confirmthe lack of stability of the ribs.

On the issue of abatenent: Asarco's petition herein states
it has filed pursuant to Section 101(c) of the Mne Act for a
nodi fication of the application of 30 CF. R 0O 57.3360.

The parties have agreed to extend abatenent to a certain
ti me. Concerning nmethods of abatenent: the record supports the
vi ew that possibly roof bolts inserted at an angle coul d support
wire mesh without creating further instability. In addition
wooden | agging m ght also be considered as a support for the
ribs.

In any event, it appears reasonable that miners could be
injured by | oose ground falling fromthe ribs. For this reason
the Judge declines to further stay the abatenment date.

For the foregoing reasons, Asarco's contest of Citation No.
4124076 is DEN ED and the case is DI SM SSED.

John J. Morris
Adm ni strative Law Judge



